This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


■^/^ 


INTEENATIONAL  LAW 

AS  QrnSBPBBTBD  DTTBIKO 
THE   RUSSO-JAPANESE   WAE. 


PRESS  NOTICES  OF  THE  FIRST  EDITION. 

THE  TIMB5  (Literary  Siipplement).-''' Eyeiy  chapter  testifies  to 
oonsdentioaB,  painstaking  labour.  The  authors  do  not  shirk  dimoult  questions. 
They  do  not  hide  imperfect  knowledge  under  generalities.  Their  statements  are 
well  **  documented."  It  is  a  critical,  well-considered  history  of  the  war  horn  the 
point  of  view  of  the  lawyer.  Students  will  be  grateful  for  the  collection  of  fiusts 
and  documents  in  the  appendix.  .  .  .  They  have  reviewed,  in  a  book  certain  to 
be  often  consulted,  most  of  the  chief  questions  of  international  law  which  have 
arisen  during  the  war  in  a  spirit  of  fiedriiess  and  with  conspicuous  ability.  ...  It 
is  a  piece  of  well-knit,  solid  work.    It  embodies  research  and  care." 

LAW  TIMES.—*"  Messrs.  Smith  and  Sibley  have  produced  a  work  whose 
every  jM«e  bears  testimony  to  patient  research,  admirable  arrangement  of  facts, 
calm  judgment,  and  high  ability  as  exponents  of  judicial  principles  baaed  on 
histonc  predicts,  which  they  have  summarized  for  their  readers,  furnishing 
them  by  copious  footnotes  with  the  sources  of  their  information.  .  .  .  This  work, 
which  is  no  exaggeration  to  term  a  monumental  production  of  learning,  cannot 
be  regarded  merely  as  a  text-book,  or  a  book  of  reference.  It  can  be  perused  with 
high  intellectual  pleasure,  not  solely  for  the  purposes  of  study,  but  of  mental 
relaxation,  by  every  one  to  whom  ^affairs" — ^to  use  a  favourite  word  of  Lord 
Beaoonsfidd—are  of  interest,  as  a  public  man,  a  jurist,  a  philosopher,  historian, 
or  practising  barrister.  .  .  .  This  passage  gives  the  mental  attitude  of  the 
writers,  but  their  admittedly  favourable  opinion  of  Japan  does  not,  in  our  judg- 
ment, affect  in  the  least  the  absolute  impartiality  of  their  exposition  of  inter- 
national practice,  nor  the  highly  judicial  tone  of  their  deductions.  .  .  .  One  of 
the  great  charms  of  this  work  consists  in  the  references  to  the  unconscious 
development  in  the  practice  and  working  of  international  law  resulting  from 
progress  in  scientific  knowledge." 

LAW  QUARTERLY.—"  We  regard  the  book  as  a  valuable  storehouse  of 
the  most  recent  facts  in  intranational  law." 

SATURDAY  REVIEW.—*'  A  rich  stotehouse  both  of  ancient  and  modem 
history  as  made  by  war.  .  .  .  It  is  a  record  of  recent  events  that  are  still  scattered 
in  quarters  where  it  is  extremely  difficult  to  find  them ;  and  the  convenience  is 
great  of  having  within  one  volume  all  the  fiEUsts  and  documents  relating  to  the 
disputes  which  arose  out  of  the  facts  of  the  war.*' 

TH  B  SPEAKER.—**  The  strong  points  of  the  book  are  the  chapters  on  the 
laws  on  neutrality,  and  especially  of  contraband.  The  authors  have  made  an 
interesting  collection  of  authorities,  from  Grotius,  Bvnkershoek  and  Yattel  to  Lord 
Stowell  and  the  late  Mr.  Hall.  They  give  a  readable  account,  interspersed  with 
comments  often  smart  and  vigorous,  of  the  principal  cases  in  which  neutral 
o(»nmeioe  was  disturbed  by  the  Russian  and  Japanese  fieets  ...  a  book  to  be 
used  ...  by  all  interested  in  the  subject  If  it  is  thoroughly  revised  it  will 
become  a  standard  work." 

CHAMBER  OP  COMMERCE  JOURNAL.— *"  The  authors  of  the  above 
work  have  performed  a  service  of  the  utmost  value  in  presenting  a  reasoned 
examination,  not  only  of  the  points  of  novelty  and  far-reaching  principle  that 
arose  during  the  recent  war,  but  also  of  those  questions  which  are  of  special 
interest  to  commerce  and  the  shipping  industry.  The  various  questions  that 
attained  such  prominence  during  the  war,  such  as  contraband  of  war,  laying  mines 
in  mid-ocean,  the  use  of  wireless  telegraphy  in  war,  the  destruction  of  neutral 
vessels,  the  right  of  searoh,  and  the  reception  of  belligeront  cruisers  in  neutral 
wateri^  are  all  dealt  with  in  a  particularly  thorough  and  ludd  manner.  ...  To 
the  ship-owner  and  merchant,  as  well  as  to  the  rtudent,  the  work  under  notice 
will  be  of  the  utmost  interest  and  value." 

THE  STANDARD.—**  A  fine  example  of  oareM  and  intelligent  work.*' 
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DEDICATION. 


Dear  Sir  Bcbert  Finlay, 

We  did  not  ventwe  to  dedicate  to  you  the  first  edition 
of  a  work  tohieh  not  even  your  name  might  have  redeemed  from 
failure.  Two  facts  encouraged  us  to  ask  your  leave  to  address 
ike  second  edition  to  yourself:  we  were  influenced  first  hy  the 
unexpected  success  which  the  first  edition  achieved,  and  secondly 
hy  ihe  spontaneous  kindness  with  which  you  assured  us  of  your 
substantial  concurrence  in  the  conclusions  contained  herein. 

This  was  indeed  ^*  laudari  a  laudato  viro"  for  it  had  heen 
your  ojicial  duty  to  advise  the  laie  Government  in  most  of  the 
difficult  matters  of  controversy  which  are  treated  in  the  following 
pages. 

We  have  followed  at  a  long  interval  in  your  footsteps,  and 
we  greatly  value  the  appreciation  which  you  have  been  good 
enough  to  express  of  our  work. 

F.  E.  8. 

N.  W.  8. 

-  To  &r  Soberi  ^ntoy,  K.a 

Formerly  hU  Majetty'9  AUorney-Qonerai:* 


PREFACE. 


Thb  kindnesB  with  which  the  public  received  the  first  edition 
of  thiB  work  has  rendered  a  second  edition  necessary  within 
a  period  which,  haying  regard  to  the  nature  of  the  book,  must 
be  pronounced  short  We  were  at  first  in  hopes  that/this 
circumstance  would  have  enabled  us  to  recast  the  whole  work, 
in  order  to  attenuate,  so  far  as  might  be,  the  joumalistio 
element  which  was  ineyitably  conspicuous  in  a  book  which 
appeared  almost  the  day  peace  was  signed.  It  was,  however, 
found  that  this  object  could  not  be  attained  without  rewriting 
and  rearranging  the  work — a!task  which  for  many  reasons  it 
was  not  possible  for  us  to  undertake.  We  have  therefore  con- 
tented ourselves  with  large  omissions  when  the  matter  contained 
in  the  first  edition  seemed  merely  of  temporary  interest,  with 
some  not  unimportant  additions,  and  with  very  many  cor- 
rections, which  the  suggestiveness  of  critics,  or  our  own 
observations,  have  enabled  us  to  make. 

We  are  not  without  hope  that  in  its  present  shape  the  work 
will  be  found  usefal  for  reference  by  those  who  undertake  the 
responsible  duty  involved  in  the  scientific  consideration  of 
International  Law  as  a  growing  body  of  doctrine. 

F.  E.  SMITH. 
N.  W.  SIBLEY. 
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INTEENATIONAL   LAW 

AS    INTERPRETED 
DURING    THE    RUSSO-JAPANESE    WAR. 


INTRODUCTORY. 


Thb  points  on  which  international  law  differs  from  law  proper 
are  almost  as  familiar  as  the  points  of  resemblance.  It  pos- 
sesses in  a  high  degree  many  of  the  attributes  which  spring 
most  readily  to  the  mind  which  dwells  upon  the  conception  of 
law.  It  is  deficient^  howeyer,  in  the  one  element  which  is  of 
greatest  practical  importance.  Nor  is  the  deficiency  discoyer- 
able  merely  by  the  nicely  trained  analysis  of  a  disciple  of 
Austin.  A  yery  ordinary  type  of  mind,  quite  unfamiliar  with 
the  technical  meanmg  of  the  missing  "  sanction/'  is  able  to 
appreciate  the  distinction  with  remarkable  deamess.  A 
British  shipowner  with  a  commercial  quarrel  upon  his  hands 
is  comfortably  fiEimiliar  with  its  deyelopment  from  the  issue 
of  his  writ  until  the  deliyery  of  judgment  in  the  Commercial 
Court  The  same  man  is  conscious  of  unplumbed  depths, 
of  disagreeable  and,  worse  still,  of  incalculable  possibilities 
when  he  leams  that  his  yessel  must  abide  the  issue  of  a 
tribunal  in  session  at  Yladiyostock  or  Tokio  to  administer 
law,  the  yery  rules  of  which  are  often,  before  the  eyent, 
unknown  to  his  professional  adviser.  Such  a  man  must 
often  haye  reflected  with  bitterness,  when  offered  the  stone 
of  diplomatic  remonstrance,  upon  the  irony  latent  in  the 
term  law  of  nations.    The  merchant  who  continues  his  trade 
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'flA^proTisions  to  a  Japanese  port  which  is  hundreds  of  miles 
'  remote  from  the  seat  of  belligerent  operations,  is  advised  in 
England  that  his  traflSic  is  innocent.  When  confronted  with 
the  arrest  and,  if  he  be  mmsoally  nnfortnnate,  the  destruction 
of  his  vessel,  he  is  likely  to  realize  the  defect  of  a  so-called  law 
unillumined  by  the  penetrating  Boman  maxim,  netno  pateri 
judex  €886  in  re  MMk 

It  is,  moreover,  highly  important  to  observe  that  the  branch 
of  international  law  which  has  engaged  the  attention  of  prize 
conrts  is  the  very  part  of  the  system  which  exhibits  the  most 
numerous  points  of  analogy  to  law  proper.  If  it  fails  here 
there  is  little  hope  for  the  more  important  residue,  which  is 
concerned  not  with  the  claim  of  foreign  traders,  but  with  high 
matters  of  national  policy.  In  civilized  countries  prize  courts 
invariably  profess,  and  commonly  attain  to,  a  high  standard  of 
adherence  to  established  principlea  The  abstract  view  was 
yery  clearly  stated  by  Lord  Stowell,^  whose  practice  was 
inflexibly  consistent  with  his  theory. 

''In  forming  this  judgment  I  trust  that  it  has  not  escaped 
my  anxious  recollection  for  one  moment  what  it  is  that  the 
duty  of  my  station  calls  for  from  me,  namely,  to  consider 
myself  as  stationed  here  not  to  deliver  occasional  and  shifting 
opinions  to  serve  present  purposes  of  particular  national  interest^ 
but  to  administer  with  indifference  that  justice  which  the  law 
of  nations  holds  out  without  distinction  to  independent  states, 
some  happening  to  be  neutral  and  some  to  be  beUigerent 
The  seat  of  judicial  authority  is  indeed  locally  here,  in 
the  belligerent  country,  according  to  the  known  law  and 
practice  of  nations ;  but  the  law  itself  has  no  locality.  It  is 
the  duty  of  the  person  who  sits  here  to  determine  this 
question  exactly  as  he  would  determine  the  same  question 
if  sitting  at  Stockholm — assert  no  pretension  of  the  part  of 
Great  Britain  which  he  would  not  allow  to  Sweden  in  the 
same  circumstances,  and  to  ignore  no  duties  on  Sweden,  as 
a  neutral  country,  which  he  would  not  admit  to  belong  to 
Great  Britain  in  the  same  character.  If,  therefore,  I  mistake 
the  law  in  this  matter,  I  mistake  that  which  I  consider,  and 
^  The  Maria,  1  C  Bob.  at  p.  849. 
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which  I  mean  should  be  ooneideied,  as  the  anivezsal  law  upon 
the  question/' 

It  might  be  thought  that  a  oode  of  roles  honestly  adminis* 
tered  npon  these  principles  wonld  be  fairly  entitled  to  the 
term  of  law.  Yet  even  here,  in  the  least  assailable  side  of 
international  law,  a  fnndamental  qualification  is  required.  To 
justify  the  conception  of  law  not  only  must  the  judge  be 
honest  and  the  principle  judicial,  but  the  system  administered 
must  be  stable,  consistent  with  precedent^  and,  aboye  all, 
unsusceptible  of  yariation  at  the  hands  of  the  litigant^  ie. 
00  hifpoihen  the  belligerent  Power  of  whose  jurisdiction  the 
tribunal  is  the  creation.  If  the  judge  be  disposed  and  con- 
stitutionally authorized  to  decide  matters  coming  before  his 
prize  court  with  complete  indifference  to  the  transient  claims 
of  the  belligerent's  policy,  we  haye  a  &irly  dose  approxi- 
mation to  law  with  its  twin  connotations  ,of  regularity  and 
ooerciyeness.  To  take  a  simple  illustration*  If  a  Bussian 
judge  decides  the  fate  of  an  English  prize  by  reference  to 
the  well-established  principles  out  of  wluch  the  rule  of  inter- 
national law  has  been  gradually  shaped,  be  exercises  functions 
comparable  to  those  discharged  by  any  other  judge  of  law. 
If,  howeyer,  he  professes  himself,  or  is  in  fact  unable,  to 
challenge  the  legality  of  a  manifesto  promulgated  (ndhoohj 
his  Qoyemment,  e.g.  a  list  of  contraband  articles,  he  ceases 
to  administer  law,  and  becomes  the  creature  of  a  system  which 
is  the  yery  negation  of  law. 

The  matter  becomes  still  clearer  when  examined  from  the 
point  of  yiew  of  disputes,  not  between  belligerent  nation  and 
neutral  individual,  but  between  nation  and  nation.  It  is,  of 
course,  true  that  here,  as  elsewhere,  there  exists  a  mass  of 
quasi-authority  to  which  deference  is  at  least  ostensibly 
paid,  but  no  one  who  has  been  professionally  familiar  with 
litigation  will  be  deceiyed  either  by  this  circumstance  or  by 
the  legal  dress  in  which  diplomatic  disputes  are  commonly 
conducted.  Even  if  the  assumption  be  made  that  the  rules 
of  international  law  are  as  well  ascertained  as  those  of  a 
scientifically  codified  modem  system  (an  assumption  which 
is    notoriously  inconsistent   with    the  facts),  the    so-called 
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''adjectiye''  portion,  or  that  branch  which  is  concerned  with 
the  enforcement  of  remedies,  remains  entirely  deficient  in 
the  first  postulates  of  every  ciyilized  system  of  jarispmdence. 
In  other  words,  eyen  an  agreed  code  of  mles  is  useless  unless 
reinforced  by  an  indifiTerent  tribunal  for  the  purpose  of  finding 
the  facts.  Every  practising  barrister  knows  how  seldom  he 
meets  with  a  case  in  which  the  issues  are  purely  legal,  and 
how  necessary  it  is  for  the  tribunal  to  find  certain  fisu^ts 
before  the  legal  issues  involved  can  be  usefully  discussed. 
A  simple  illustration  makes  the  distinction  dear.  A  and  B 
are  litigants  in  an  English  Court  Their  counsel  are  in  sub- 
stantial agreement  as  to  the  law  applicable  to  their  dispute, 
but  A's  witnesses  give  one  version  of  the  fiEtcts  and  B*s 
another.  The  judge  hears  the  evidence,  finds  the  facts  one 
way  or  the  other,  and  has  little  di£Bculty  in  determining  the 
considerations  of  law  which  govern  the  facts  as  found.  Substi- 
tute Bussia  and  Japan  for  A  and  B,  and  consider  the  course 
of  events.  The  diplomatic  correspondence  is  long  and  sterile 
because  each  disputant  continually  repeats  his  own  version  of 
the  facts,  and  dilates  upon  the  law  appropriate  to  these  facts. 
Progress  is  impossible  simply  because  there  is  no  method  of 
dealing  with  these  preliminary  issues.  The  clearest  code  in 
the  world  is  of  no  use  to  litigants  who  are  in  controversy  as 
to  the  facts,  and  are  equally  entitled  to  insist  upon  their  own 
version.  These  considerations  are  so  fiuniliar  that  we  are  in 
some  danger  of  missing  their  significance.  In  fact,  they 
suggest  the  conclusion  that  convenience  has  placed  inter- 
national law  upon  a  pedestal  which  it  has  little  claim  to 
occupy.  Suppose,  for  instance,  a  universal  admission  by  all 
competent  international  authorities  that  Bussia  was  right 
and  Japan  wrong  in  the  controversies  which  preceded  the 
late  war.  Conceive  that  all  the  jurists,  from  Qrotius  down- 
wards, agree  with  the  consiBtent  stream  of  international  prac- 
tice to  vindicate  the  pretensions  of  Bussia.  Yet,  so  far  as 
international  law  is  concerned,  Japan  is  entitled  to  put  her 
quarrel  to  the  hazard  of  the  sword.  To  parody  the  title  of 
a  valued  convenience  in  the  jurisprudence  of  Bome,  there  is 
lefftiimatiopermjiUequenahdlunk   And  if  Japan  were  to  succeed 
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in  a  war  with  sach  an  origin,  her  Yictorions  armies  might 
march  in  oonqnert  to  Hoeoow  without  violating  any  role  of 
international  law. 

To  sommarize  the  aboye  Yiews:  international  law  oonsiBts 
of  rules  to  regulate  relations  which  have  a  legal  rather  than  a 
moral  character ;  its  treaties  and  oontroyersies  have  assumed  a 
legal  guise,  encouraged  by  a  general  willingness  to  increase 
their  apparent  obligatoriness.  But  it  none  the  less  remains 
broadly  true  that  it  is  deficient  in  that  ooeroive  side  of  the 
tenn  law  which  is  above  all  others  essential  and  characteristic. 
All  civilized  nations  agree  that  they  are  bound  by  ite  principles, 
and  in  the  majority  of  cases  find  it  convenient  to  observe  them. 
On  the  other  hand,  they  are  not  infrequently  broken,  and 
breaches  may  be  consecrated  by  adding  successful  violence 
to  the  original  offence.  In  reality  the  sources  of  ite  strength 
are  three :  (i)  A  regard  which  in  a  moral  community  often 
flickers  but  seldom  entirely  dies,  for  national  reputetion  is 
affected  by  international  public  opinion;  (ii)  an  unwillingness 
to  incur  the  risk  of  war  for  any  but  a  paramount  national 
interest ;  (iii)  the  realization  by  each  nation  that  the  convenience 
of  settled  rules  is  cheaply  purchased  on  the  whole  by  the  habit 
of  individual  compliance. 

The  outbreak  of  war  between  Bussia  and  Japan  was  naturally 
of  interest  to  all  who  follow  the  development  of  public  law. 
It  was  scarcely  conceivable  that  a  prolonged  and  arduous 
campaign,  both  by  sea  and  land,  should  be  fought  out  without 
testing  and  modifying  many  rules  which  have  been  repeated 
in  the  text-books.  The  personality  of  the  opposed  nations 
rather  widened  than  otherwise  the  possibilities  of  the  struggle. 
On  the  one  side  was  Bussia,  the  convener  of  the  Hague  Con- 
ference, the  builder,  in  a  figurative  way,  of  the  nineteenth- 
century  Temple  of  Peace.  For  her,  indeed,  the  latter  rHe 
was  a  novel  one.  Historically,  her  efforts  in  the  direction  of 
consolidating  and  adhering  to  the  law  of  nations  have  been 
neither  conspicuous  nor  successfoL  It  is  not  yet  forgotten 
how,  in  1870,  when  the  hands  of  Europe  were  tied  by  the 
Franco-Prussian  War,  Bussia,  without  the  slightest  ground 
of  excuse,  repudiated  the  solemn  treaty  of  1856,  and  indirectly 
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staruck  a  blow  at  the  whole  treaty  law  of  nations.  In  later 
yean  her  Far-Eastern  policy  has  famished  a  sinister  oom- 
mentary  npon  the  Hague  proposals.  International  law  is  not 
indeed  oonoented-— at  least  not  nntil  inyoked  by  China — ^with 
the  repeated  breaches  of  &ith  which  marked  the  acquisition 
and  growth  of  Bnssian  influence  in  Manchuria ;  public,  like 
municipal,  law  hands  oyer  to  the  censure  of  the  moralist  the 
man  who  merely  says  t^e  thing  which  is  not  Open  conquest 
in  these  regions  would  haye  been  legal,  as  we  haye  seen  aboye, 
but  it  would  haye  been  impolitic  and  difficult ;  the  world  was 
therefore  treated  to  the  idle  fiction  of  leases,  and  a  new 
refinement  was  added  to  the  conceptions  of  international  law. 

The  record  of  Japan  in  international  matters  was  of  a  yery 
difTerent  character,  but  here  again  there  were  in  existence 
many  hctoTS  making  fbr  uncertainty.  The  ciyiliaation  of  the 
West,  widely  diffused  as  it  was  known  to  be  in  Japan,  was 
neyertheless  a  plant  of  recent  introduction,  and  there  were 
some  who  doubted  whether  it  would  be  proof  against  the 
sayagery  excited  by  warfare  eyen  among  the  most  culti- 
yated  nations  of  the  world.  Othezs — and  amongst  their 
number  were  many  who  know  Japan  best— pointed  to  an 
escutcheon  kept  witii  one  single  exception  stainless  during  the 
trying  struggle  with  China,  and  predicted  that  the  nation 
which  had  presenred  its  dignity  in  the  face  of  her  humiliation 
at  Port  Arthur,  which  had  neyer  forgotten  the  language  of 
courtesy  and  patience  in  the  exasperating  negotiations  with 
8t  Petersburg,  would  obserye  with  scrupulous  correctness  the 
rules  of  international  law  as  understood  by  the  experts  at 
Tokio. 

The  struggle  extended  oyer  a  period  sufficiently  long  to 
justify  an  examination  of  its  bearings  upon  the  doctrines 
of  international  law.  Many  points  of  noyelty  haye  arisen 
and,  what  is  more  important,  one  or  two  questions  of  far- 
reaching  principle.  The  former  are  dealt  with  at  length 
in  the  following  pages,  but  it  is  perhaps  conyenient  to  indicate 
the  latter  in  this  place.  Under  this  head  it  may  be  con- 
fidently stated  that  the  real  significance  of  this  war  from  the 
point  of  yiew  of  public  law  lies  in  the  indiffiarenoe  with  which 
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Boflria  has  tieated  the  righto  of  neutrals,  as  those  righto 
hare  been  hitherto  understood.  The  nndisoriminating  com- 
prehensiyeness  of  her  list  of  contraband  articles,  her  repudia- 
tion of  the  distinction  between  conditional  and  unconditional 
oontiabaad,  her  daim  to  destroy  nential  Tessels  npon  provoca- 
tioB  so  extremely  slight^  and,  finally,  her  bold  contention  as 
to  the  status  of  the  Tolunteer  cmisers,  suggested  decisirely 
that  the  Bossia  of  1904  is  still  in  essentials  the  Bussia  of 
1870.  The  force  of  these  reflections  was  increased  rather  than 
lessened  by  the  fiaot  that  the  statesmen  responsible  for  those 
usurpations  upon  neutral  righto  were,  at  least  for  the  moment, 
the  spokesmen  of  a  defeated  power.  Had  Bussia  Veen  in  the 
flush  of  conquest  and  in  possession  of  the  sympath)  of  France 
and  Oermany,  it  may  well  be  doubted  whether  any  concession 
would  have  rewarded  the  eflTorto  of  British  diplomacy.  And  yet 
many  of  the  pretensions  advanced  from  St  Petersburg  were 
in  conflict)  as  will  be  seen  hereafter,  with  the  whole  weight 
of  authoritatiye  opinion  from  Gtotius  down  to  Lord  StowelL 

It  may  indeed  be  asked  whether  the  reference  to  authority, 
which  is  so  iiequent  in  the  pages  that  follow,  is  of  practical 
importance  in  the  present  condition  of  diplomatic  oontioyersy. 
Did  the  cogency  of  Grotius  disappear  at  the  time  when  Homer 
lost  his  Togue  in  the  House  of  Conunons?  The  answer  is, 
perhaps,  that  after  a  period  of  reaction  against  excessive  over- 
valuation the  opinions  of  juristo  are  now  considered  with  a 
stricter  sease  of  proportion.  Their  views  are  valuable  in  pro- 
portion to  the  personal  weight  of  the  writer,  and  still  more  to 
unanimity  among  authorities  belonging  to  different  nations, 
and  presumably  under  the  influence  of  different  preconceptions. 
It  is,  indeed,  hardly  conceivable  that  men  of  action — ^men  of 
the  Bismarek  type— will  be  deterred  from  a  course  which 
promises  advantoge  by  the  admonitions  of  Grotius  and  his 
successors.  They  are  more  likely  in  Bismarck's  methods  to 
employ  a  diligent  student  to  discover  in  the  vast  literature  of 
the  subject  a  more  favourable  opinion.  Even  so  moderate  a 
statesman  as  Lord  Salisbury  pronounced  that  international 
law  depended  generally  on  the  prejudices  of  the  writers  of 
text-books.    It  may  be  assumed  that  when  authority  is  nicely 


8  INTBRNATIONAL  LAW. 

balanced,  ao  that  a  plansiUe  argument  is  possible  on  either 
side,  the  man  of  aflhirs  will  not  embarrass  himself  by  weighing 
too  scnipnlously  opinion  and  ooonter-opinion.    He  will  ohoose 
bis  course  at  tilie  moment^  and  collect  the  authorities  at  bis 
leisures    It  is,  however,  in  one  way  almost  as  importaat  as  it 
ever  was  to  note  botb  tbe  current  of  national  practice  and 
of  expert  opinion  in  questions  of  public  law,  becaise  public 
opinion  is  strongly  influenced  in  all  civilized  countries  by 
the  views  of  those  who  profess  a  special  familiarity  with  its 
problems.    The  practical  importance  to-day  of  citations  from 
the  old  jurists  lies  in  the  respect  still  paid  to  them  in  the 
pages  of  the  better  known  text  writers,  in  diplomatic  corre- 
spondence, and   so  ultimately  in  that  international  public 
opinion  which  is,  after  all,  the  strongest  bulwark  of  inter- 
national law.    For  these  reasons  it  has  been  thought  useful 
and,  at  leasts  historically  interesting  to  examine  in  the  follow- 
ing pages  the  various  points  which  have  arisen  in  (he  light  of 
similar  controversies  which  have  preceded  them,  And  the  dis- 
cussions provoked  by  such  controversies.    It  is  apparent  that 
the  most  important  of  the  questions  under  consideration  have 
concerned  Bussia  on  the  one  hand,  and  a  neutral  nation  on  the 
other.    Japan  has  only  once  been  brought  into  direct  collision 
with  public  opinion,  and  even  on  that  occasion  the  voice  of 
authority  was  almost  equally  divided.     The  considerations 
involved    in  what  is  commonly  known  as  the  citting-out 
incident  are  discussed  in  detail  elsewhere.    It  may  be  fully 
conceded  that  the  curiously  artificial  situation  created  by 
the  partial  neutralization  of  China  by  the  belligerents  lent 
strong  support  to  the  contentions  put  forward  in  the  official 
Japanese  apologia^  but  it  is  none  the  less  permissible  to  regret 
that  Japan  should  even  for  a  moment  have  stood  in  the 
debatable  land  of  international  subtilties.    Throighout  the 
war   her  attitude  has  been  one  of  intelligent  correctness, 
*' giving  nothing  away**  in  the  current  phrase,  bat  taking 
no  liberties  with  accepted  international  practice.    Few  sub- 
jects in  the  astonishing  curriculum  of  Japanese  education 
have  proved  more  attractive  than  the  study  of  law.    The 
law  students  in  the  University  of  Tokio  are  far  more  numerous 
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than  thoBe  of  any  other  fMvltj,  and  it  is  stated  that  pnblic 
law  and  international  law  are  the  faroarite  subjects  of  research. 
From  the  moment  that  Japan  snooessfully  asserted  her  claim 
to  enter  the  concert  of  cmlized  nations  she  set  aside  some  of 
the  finest  minds  in  the  country  to  become  the  vigilant  guardians 
of  her  international  legality.  She  left  as  little  as  possible  to 
the  inteinational  law  of  the  quarterdeck,  and  it  is  reported 
that  jurists  were  attached  to  the  staffs  of  her  marshals  to 
instruct  and  advise  them  in  the  subject  of  their  particular 
study.  Thus,  in  the  Chinese  War,  Professors  Takahashi  and 
TJriga  were  appointed  respectively  to  advise  the  navy  and 
army/  and  in  their  accounts  of  the  questions  which  arose 
for  discussion  made  a  permanent  addition  to  the  literature  of 
the  subject.  It  is,  perhaps,  not  fanciM  to  trace  in  the  masterly 
documents  which  have  from  time  to  time  been  put  forward  by 
the  Imperial  (Government,  the  skill  and  experience  of  specialists 
who  have  given  their  lives  to  a  particular  study,  and  who 
enjoy  in  Japan  a  practical  influence  which  is  hardly  conceded 
elsewhere.  The  conjecture  may,  perhaps,  be  put  forward  that 
bad  the  relations  of  Bussia  with  neutrab  been  determined  by 
men  with  the  learning  and  experience  of  Professor  Martens 
instead  of  by  a  council  commonly  supposed  to  contain  an 
excessive  proportion  of  grand  dukes,  the  controversies  provoked 
by  the  war  would  have  been  at  once  less  frequent  and  less 
bitter. 

>  Timt$y  Got  6, 1901. 


PART  I. 

THE  NORMAL  RELATIONS  OF  RUSSIA,  JAPAN, 
CHINA,  AND  TURKEY. 


CHAPTER  I. 

BELUOSBENT  OPERATIONS  IN  NEUTRAL  TKERTrORT  IN  THE 
BT7B80-JAPANESE   WAR. 

SuoH  fiMsts  arisiiiff  ont  of  the  eyents  of  the  war  as  illustrate  the  Nomal  ni*- 
prinoiple  that  nentral  territory  most  not  form  the  basis  of  ciiins,imd 
belligerent  operations,  may  be  oonveniently  divided  into  those  ^^"^ 
which  relate  to  Hanchnria,  Korea,  and  China  respectiyely. 
The  &ots  relating  to  Manchnria  and  Korea  are  somewhat 
complex,  and  from  the  first  have  been  reoogniised  as  pre- 
senting problems  of  great  difficulty  in  the  Ught  of  inter- 
national law. 

It  will  be  conyenient  to  examine  first  by  what  right  the  Status  of  Bw- 
Bnssians  have  rendered  Manchuria,  as  Belgium  was  in  the  ^J^a. 
Great  War,  the  battlefield  of  nations  other  than  the  terri- 
torial sovereign. 

At  the  conclusion  of  the  Chino- Japanese  War  of  1894-5,  by  Japan  aeqairea 
the  Treaty  of  Shimonoseki,  April  16,  1895,  China  agreed  to hr Tn$tyot 
cede  the  Liao-tung  peninsula,  on  which    Port   Arthur   igSWmonoadd. 
situate^  to   Japan,  besides   paying   her   200  million    taels. 
Bussia,  Gennany,  and   France  interposed,  and  objected  to  Interreation 
the  retention  of  any  territory  on  the  mainland  by  Japan.  Fraa^uid 
The  yictors  had,  therefore,  to  be  content  with  the  acquisition  ^^^^^^y- 
of  Formosa  and  the  Pescadores  Islands,  and  an  additional 
indemnity  of  thirty  million  taels.^    When  Bussia  ultimately 
acquired  the  Liao-tung  peninsula  in  1898,  Mr.  Balfour  re- 
minded the  House  of  Commons  that  the  Russian  objection 
to  a  Japanese  Port  Arthur  was  that  it  would  have  been 
a  constant  menace  to  the  capital  of  China,  dominating,  as 
1  «<  Annual  Begiater,"  1895,  p.  848. 
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it  did,  the  maritime  approaches  to  PekiiL  Subsequent 
events  cast  a  significant  light  upon  Bussia's  action  in  1895. 
Sir  W.  Harconrt  observed  of  intervention  that  ''its  essence 
is  illegality,  and  its  justification  is  its  success."  An  inter- 
vention, like  that  of  Bussia  in  1895,  can  hardly  be  called 
successful  when,  within  a  single  decade,  it  has  the  effect  of 
committing  the  State  which  intervenes  to  a  mortal  struggle 
with  one  of  the  parties  whose  action  gave  rise  to  the  inter- 
vention. It  is  difficult  not  to  regard  her  action  in  1895 
as  not  merely  the  overbearing,  but  even  the  exclusive,  cause 
of  the  great  war  of  1904.  Though  the  intervention  of  1895 
succeeded  in  its  immediate  object^  it  perhaps  illustrates,  as 
conspicuously  as  any  in  history,  that  other  aphorism  of  Sir 
W.  Harcourt's,  ''Of  all  things  at  once  the  most  illegal  and 
the  most  unjustifiable  is  an  unsuccessful  intervention." 
AUagedaeerat  ^^^  Bussia  did  not  rest  content  with  the  advantage  she 
^^^J^^^^^had  gained  over  Japan  in  1895.  Ever  active  and  vigilant, 
ChiiuL  her  diplomacy  reaped  important  fruits  in  the  course  of  the 

following  year.  The  rumours  of  a  Bnsso-Chinese  treaty  were 
revived  in  March,  1896,  and  in  December  what  claimed  to 
be  the  text  of  the  treaty  was  published.  In  St  Petersburg 
nothing  was  known  of  it.  In  feMst  there  is  little  doubt  that  a 
secret  treaty  arrangement  had  been  concluded  between  Bussia 
and  China.  The  text  of  this  agreement  or  treaty  as  published 
was,  it  is  alleged,  only  that  of  the  draft  proposed  by  Count 
Cassini,  Bussian  Minister  at  Pekin,  for  the  approval  of  the 
Chinese  Gk>vemm6nt»  and  was  materially  modified  before 
definitive  adoption.  By  this  so-called  treaty  China  allowed 
Bussia  to  extend  the  Siberian  railway  across  Manchuria,  from 
Yladivostock  to  Eunch-un,  and  thence  to  the  capital  of  the 
Eirin  province,  also  from  a  city  in  Siberia  to  Aignn,  to 
the  provincial  capital  of  Tsitshur,  to  Petund  in  the  province 
of  Eirin  and  thence  to  the  capital  of  Eirin.  The  entire 
control  of  the  railways  was  to  be  in  Bussia's  hands  for  thirty- 
six  years,  at  the  end  of  which  time  China  was  at  liberty  to 
redeem  them.  Bussia  was  to  be  allowed  to  build  another  rail- 
way from  Mukden  to  the  Siberian  trunk  line  if  China  failed  to 
build  it     She  was  further  empowered  to  place  soldiers  at 
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important  stations  to  protect  zailway  property.  China  was 
permitted  to  engage  Bnssian  officers  to  reform  her  army 
organization.  An  additional  clause  provided  Bnssia  with  a 
seaport  China  farther  undertook  to  lease  to  Bossia  the 
port  of  Sdoo-ehan,  in  the  province  of  Shantung.  These 
rumours  were  substantially  confirmed  shortly  afterwards  by 
the  issue  of  an  imperial  ordinance  giving  the  Csar^s  sanction 
to  the  articles  of  association  of  the  Eastern  Chinese  BaOway 
Company,  which  undertook  to  construct  a  railway  on  Chinese 
territory  in  connection  with  the  Bussian  Trans-Siberian  Bail- 
way.  The  company  was  to  have  a  capital  of  five  millicm 
roubles,  and  the  line  was  to  be  completed  in  six  years. 
Even  at  that  date,  in  1896,  the  National  ZeituMg  argued 
that  the  treaty  could  only  be  the  fragment  of  a  wider  agree- 
ment procuring  for  Bossia  the  ultimate  possession  of  Port 
Arthur.  But  in  this  country  later  events  showed  that  there  ^ 
was  a  complete  indisposition  to  realise  the  sedulousness  with 
which  Bussia  was  toiling  towards  her  objective.  Her  action 
in  Eorea^  as  will  be  seen,  only  formed  a  part  of  the  same 
consistent  plan.  It  now  remains  to  describe  the  final  steps  Rurian  aeqai* 
by  which  she  acquired  possession  of  Port  Arthur.  Early  Arthur, 
in  1898  her  diplomacy  was  extraordinarily  aggressive.  Sir 
Nicholas  O'Connor,  our  ambassador  at  St  Petersburg,  informed 
Lord  Salisbury,  in  a  dispatch  of  January  19,  that  the  en- 
deavour of  Great  Britain  to  make  Talienwan  a  treaty  port^ 
was  regarded  as  so  unfriendly  an  act  in  Bussia  as  to  set 
afloat  rumours  of  war.  On  January  27  the  Bussian  am- 
bassador communicated  to  her  Majesty's  Government  the 
assurance  that  any  port  acquired  by  Bussia  on  the  coasts 
of  the  North  Pacific  would  be  open  to  the  ships  and  com- 
merce of  all  the  world,  like  any  other  port  of  the  Chinese 
littoral  By  the  treaty  of  Tientsin,  Art.  52,  foreign  countries 
were  authorized  to  send  ships  of  war  to  all  ports  within 
the  dominions  of  China.  About  March  10, 1898,  the  British 
squadron  sailed  to  the  Gulf  of  Pe-chi-li  and  visited  Port 
Arthur.  The  Bussian  Government  protested,  and  Lord  Salis- 
bury, instead  of  reinforcing  the  squadron,  instructed  the 
British  admiral,  in  more  or  less  direct  terms,  to  quit  the  port 
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without  delay.    This  oomplaiBanoe  elicited  censure  firom  two 
eoeh  opposed   leaden  of  public  opinion  in  the  House  of 
Oonunons  as  Sir  W.  Haroourt  and  Lord  Charles  Beresford. 
The  former  obseryed  that  if  we  wished  to  come  to  an  under- 
standing with  Bussia,  the  worst  thing  we  could  do  was  to 
remoTO  the  ships,  or  to  allow  them  to  be  removed.    Nor  was 
Lord  Charles  Beresford  less  emphatic  in  his  censure  of  the 
withdrawal    On  March  16  Count  Harayieff  authorized  Sir 
Nicholas  0*Connor  to  notify  her  Majesty's  Goyemment  that 
in  the  event  of  the  Chinese  Ooyemment  consenting  to  lease 
Talienwan  and  Port  Arthur  to  the  Bussian  (royemmenti  both 
ports  would  be  open  to  foreign  trade  like  other  ports  in  China 
— a  concession  lueua  a  nan  luoendo.    About  this  date  Sir 
Claude  Maodonald  informed  Lord  Salisbury  that  the  reason 
why  Bussia  insisted  upon  a  lease  of  the  Liao-tung  peninsula 
from  China  was  that  she  desired  the  means  of  protecting  Man- 
churia firom  foreign  Powers.    The  Bussian  ehargS  ffaffcUrea  at 
Pekin  declined  to  say  what  Powers  were  suggested  by  this 
apprehension ;  but  it  was  no  secreti  as  Sir  Nicholas  O'Connor 
informed  Lord  Salisbury,  that  England  and  Japan  were  aimed 
at.    He  added  that  eyen  the  Chinese  Goyemment  recognized 
the  absurdity  of  the  pretext.    But  the  Yamdn  were  aware  that 
they  must  yield  to  Bussia  unless  they  receiyed  help,  and 
therefore  earnestly  begged  that  Lord  Salisbury  would  assist 
them  by  giying  an  assurance  to  the  Bussian  Goyemment  that 
the  British  Goyemment  entertained  no  designs  on  Manchuria. 
The  assurance  requested  by  the  Tamen  was  giyen.    It  was  a 
fmitlesSi  if  a  graceful,  concession^  and  had  so  little  efiTect 
in  abating  Bussia's  insistence,  that  on  March  24  Sir  Claude 
Macdonald  telegraphed  from  Pekin  that  China  was  forced  to 
giye  way  to  Bussia  against  her  will,  the  latter  Power  haying 
threatened  to  take  hostile  measures  unless  a  lease  of  both  ports 
were  granted  before  March  27. 

In  fact  the  English  Goyemment  showed  neither  presence  of 
mind  nor  resolution.  On  March  29  it  was  admitted  that  a  treaty 
had  been  signed  on  March  27  between  Bussia  and  China,  by 
which  the  usufract  of  Port  Arthur  and  Talienwan  was  granted 
to  Bussia.    During  the  whole  of  the  crisis,  January-March, 
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1898,  the  Times  supplied  information  of  great  precision  and 
timeliness  to  the  public;  and  ministers  who  consistently 
denied  it  were  uniformly  compelled,  after  a  short  interval,  to 
accept  it  in  substance. 

It  cannot,  however,  be  said  that  Lord  Salisbury  failed  to  Gnat  Britain 
realize  the  seriousness  of  the  position  created  by  the  aggran-  JS^l^**' 
disement  of  Bussia  when  the  treaty  became  known.  The 
Prime  Minister  telegraphed  to  Sir  Claude  Macdonald  that  the 
balance  of  power  in  the  Gulf  of  Pe-chi-li  was  materially  altered 
by  the  surrender  of  Port  Arthur  by  the  YamSn  to  Bussia,  and 
that  the  British  fleet  was  on  its  way  from  Eong-Eong  to  the 
Gulf  of  Pe-chi-lL  In  answer  to  Bussia's  action  a  lease  of 
Wei-hai-Wei  was  extorted  from  China  on  April  4.  Opinions, 
however,  differed  as  to  the  value  of  the  concession  made  by 
China  to  this  country.  The  terms  of  the  agreement  with  Terms  of  Bos- 
the  Chinese  Government  effected  by  Bussia  on  March  27,|^^J^^' 
1898,  were  that  Bussia  was  to  have  possession  of  Port  Arthur 
and  Talienwan  (with  territories  that  were  neither  defined 
at  the  time  nor  subsequently),  and  their  adjacent  waters 
for  a  term  of  twenty-five  years,  which  might  be  extended  by 
agreement.  Within  the  territories  and  waters  leased  Bussia 
obtained  sole  military  and  naval  control,  and  was  at  liberty  to 
build  forts  and  barracks  as  she  desired.  Port  Arthur  was 
closed  to  all  vessels  except  Bussian  and  Chinese  men-of-war  ^ ; 
part  of  Talienwan  harbour  was  reserved  exclusively  for  Bussian 
and  Chinese  men-of-war,  but  the  remainder  was  freely  open  to 
merchant  vessels  of  all  countries. 

To  the  north  a  neutral  zone  was  to  be  defined  where  Chinese  Panther 
troops  should  not  be  quartered  except  with  the  consent  of  ^^^^^^'^^ 
Bussia.  For  such  period  as  Bussia  might  hold  Port  Arthur, 
Great  Britain  was,  by  agreement  with  China,  to  hold  Wei-hai- 
Wei,  in  the  province  of  Shantung,  and  this  port  was  occupied 
by  British  troops  in  June,  1898.  For  defensive  purposes  Great 
Britain,  in  addition,  obtained  a  ninety-nine  years'  lease  of 
territory  on  the  mainland  opposite  the  island  of  Hong-Eong. 
To  compensate  for  the  advantage   given  to  the   Bussians, 

>  The  it^ndation  that  Port  Arthur  shaU  be  oloeed  to  eU  but  Bnaeian  and 
Chineee  mem-of-war  leeiiis  eontraxy  to  the  Treaty  of  Tientnn,  Art  52, 

0 


18  INTERNATIONAL  LAW. 

Britishi  and  Germans  (who  acquired  Eiao-Ohan,  December- 
January,  1897-8),  the  Chinese  Goyemment  granted  to  the 
French  in  April,  1898,  a  lease  of  the  Bay  of  Ewang  Ohan 
Wan,  on  the  east  coast  of  the  Tien-Chau  peninsula,  opposite 
Fort  Hainan, 
i^^inbility  These  anomalous  and  unforeseen  grants  by  China  were 
frnet."  needlessly  complicated  by  the  introduction  of  terms  derived 

from  Boman  law.  Whatever  the  precise  nature  of  the 
territorial  rights  with  which  China  parted  in  1898,  they  were 
clearly  rights  derived  from  treaty.  But  the  treaty  part  of  the 
law  of  nations  is  precisely  that  part  which  is  generally  con- 
sidered not  to  be  derived  from  the  Boman  law.  Consequently, 
the  concessions  of  China  in  1898  are  hardly  elucidated  by 
Ftofesflor  T.  E.  being  described  as  usufructs.  Professor  T.  E.  Holland  observed 
on  this  point,  **  I  can  recall  no  other  use  of  the  term  usufruct 
in  international  discussion  than  the  somewhat  rhetorical  state- 
ment that  an  invader  should  consider  himself  as  an  usufructuary 
of  the  resources  of  the  country  which  he  is  invading ;  which  is 
no  more  than  to  say  that  he  should  use  it  en  bon  pere  de 
famOle" ^  But  it  is  necessary  to  recollect  that  both  Grotius,^ 
and  Yattel,'  adopt  the  view  that  sovereignty  merely  confers 
the  usufruct  of  dominions.  Grotius  considers  that  most  kings, 
both  elected  and  hereditary,  hold  their  authority /urd  usufrue- 
iuario,  as  tenant  for  life.  He  admits  that  kings  may  hold 
their  authority  flenojure,  but  this  is  not  the  usual  case.  Even 
writers  like  Wolf,  who  consider  that  monarchy  may  be  patri- 
monial, admit  also  that  the  monarch  may  merely  have  the 
usufruct  of  his  dominions.  But  Yattel,  who  is  very  explicit 
on  the  subject,  considers  that  a  state  cannot  be  a  patrimony, 
since  the  end  of  patrimony  is  the  advantage  of  the  possessor, 
whereas  the  prince  is  established  only  for  the  advantage  of 
the  State.^  The  fact  that  Yattel  insists  that  in  every  case 
the  monarch  has  only  the  usufructus  of  his  dominions,  renders 

^  Time$,  April  1, 1898.    The  referenoe  is  to  Oiotiiu,  <*  De  Jure  Belli  ao  Pacui," 
Bk.  I.  c.  iT.  ■•  20. 

*  «  De  Jure  BeUi  ao  Paois,"  lib.  i.  a  ill  88. 1 1 ,  12. 

•  <« Droit  dea  Oeii8»"  c.  iaa.  61,  68;  ibid.,  L  iv.  o.  ii  8. 18. 

\  Ibid.,  1.  i  e.  ▼.  a.  61,  leferxing  to  Grotiiia,  ^^Hiatoiy  of  the  Diatnrbanoea 
in  the  Netherlands,"  Bk.  n. 
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it  ntiher  inconsistent  that  the  occnrrence  of  the  tenn  should 
be  legarded  as  a  solecism  in  international  discussion.^ 

The  frequent  leases  and  concessions  of  territory  in  modem 
times  cannot  be  defended  by  an  appeal  to  the  authoritatiye 
writers  on  Inteniational  Law.  Grotius  considers  that  a  king 
is  not  to  be  presumed  to  have  the  right  of  alienation  if  he  owes 
his  sovereignty  to  the  will  of  the  people.  If,  however,  a  king 
had  authority  over  a  people  prqprio  jure  he  could  alienate  his 
kingdom.'  Yattel  considers  every  true  sovereignty,  in  its 
nature,  inalienable.^  Yattel's  view  is  certainly  supported  by 
the  fSact  that  in  modern  times  leases  of  territory  in  time  of 
peace,  are,  almost  without  exception,  exacted  from  weak  States 
by  powerful  neighbours. 

The  Boxer  rising  of  1900  afforded  an  opportunity  for  Bnssia  BiubUVi  pio- 
to  pour  troops  into  Manchuria.  In  September,  1903,  sheateliuchiiniL 
undertook  to  restore  Niu-Chang  and  evacuate  Mukden  on 
October  8.  Her  failure  to  fulfil  these  two  promises  was 
the  proximate  cause  of  the  war.  On  December  28,  1903, 
in  spite  of  the  promises  referred  to,  the  Bussian  Minister  at 
Pekin  infoimed  the  Chinese  Foreign  Office  that  no  further 
steps  could  be  taken  towards  the  evacuation  of  Manchuria. 

Before  the  Treaty  of  Shimonoseki,  Korea  was  undoubtedly  Soenintj  of 
under  the  suzerainty  of  China,  though  in  1875  the  Japanese  KoreapraTioas 


toll 


^  ^Dzoit  det  Geof,"  1.  It.  o.  ii,  b.  13.  The  tenmnology  of  tenitorial con- 
emakaiB  has  not  always  been  the  same  in  the  most  OQDspicnoiis  modem  instanoes, 
eren  when  the  oooasion  and  manner  of  the  giant  has  been  in  pari  materia. 
When  Turkey  oeded  Gypnis  to  Great  Britain  in  1878  by  the  famons  *oon« 
ditkmal  treaty,**  neither  the  term  "nsafirnot"  or  the  term  ''lease"  was  used, 
Qontiary  to  the  soggeetion  made  in  a  leyiew  of  the  first  edition  of  this  book  in 
the  Aihmunm,  September  9,  1905,  p.  829.  By  Article  U.  of  the  Anglo- 
Turkish  Treaty  the  Snltan  oonsented  **  to  assign  the  Island  of  Oypras  to  be 
oeonpied  and  administered  by  England"  ("  Ann. Beg^"  1878 ;  State  Papers  and 
Doeoments,  251).  Neither  the  term  **  nsnfrnot "  nor  the  term  **  lease  "  appears  to 
have  been  need  in  respect  of  British  territory  in  BaliSohistin  C«  Statesman's 
Year  Book,"  1905,  p.  174).  On  the  other  hand,  the  term  **  lease"  seems  to  have 
been  need  in  the  oase  of  territorial  ooneeMions  in  West  Afrioa,  as  regards  the 
Lado  enclave.  Great  Britain  has  soreieign  rights  within  the  endlaTe^  of  which 
the  Nile  forms  the  eastern  boundary,  but  has  leased  certain  islets  in  the  riyer  to 
the  OoDgo  Free  State  C«SUteeman's  Year  Book,"  1905,  p.  551).  In  1894,  a 
lease  granted  to  Great  Britain  of  a  strip  of  territory  along  the  German  frontier 
en  the  Ckmgo  was  declared  Toid  (**  Ann.  Beg  V  1894,  p.  876). 

'  lib.  L  c.  iii.  s.  12. 

*  •«  Droit  des  Gens,"  L  L  o.  t.  a.  69. 
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obtained  certain  concessions  which  were  of  a  commercial  and 
not  a  political  character.  Since  1636  Korea  has  not  been  at 
war  with  either  Japan  or  China,  and  has  maintained  an  attitude 
of  absolute  isolation.  Japan  denied  the  suzerainty  of  China 
over  Korea,  and  this  issue  was  one  of  the  ostensible  causes 
TVeatleswcog-  of  the  Chino-Japanese  War  of  1894.  The  independence  and 
)  of     integrity  of  Korea  as  a  fully  independent  empire  have  been 


1^^  recognized  by  all  the  Powers  since  that  event.    This  indepen- 

dence was  acknowledged  not  only  by  the  first  article  of  the 
Shimonoseki  Treaty  of  1895|  but  also  by  an  agreement 
specially  concluded  for  this  purpose  between  Japan  and  Great 
Britain  on  January  80,  1902,  as  well  as  by  a  Bussian  declara- 
tion of  March,  1902.^  The  history  of  Korea  since  the  Treaty 
of  Shimonoseki  resembles  that  of  the  Balkan  States  since  the 
Treaty  of  Berlin.  There  have  been  repeated  revolutions  and 
disturbances^  though  the  King,  who  in  1897  proclaimed  himself 
Emperor,  has  remained  on  the  throna  Immediately  after  the 
war  between  China  and  Japan,  Bussian  aggrandizement  began 
in  Korea.  Early  in  1896,  at  a  season  of  complete  tranquillity, 
a  force  of  Bussian  marines  with  a  field  gun  landed  at 
Chemulpho.  The  King,  by  a  preconcerted  arrangement,  pro- 
claimed his  ministers  guilty  of  treason,  and  fled  to  the  Bussian 
Legation.  He  remained  there  on  the  pretext  that  he  feared 
the  Japanese.  Bussia  placed  him  under  protection,  and 
lent  seven  million  roubles  to  develop  the  resources  of  Korea. 
In  return  for  this  she  was  to  hold  the  two  northern  provinces 
of  Korea  as  a  guarantee  for  the  debt  Japan  was  admitted 
(according  to  the  statement  in  the  Annual  Begister)  to  a  share 
in  this  arrangement.  A  kind  of  dual  control  or  joint  pro- 
tectorate was  established,  under  the  terms  of  which  both  Bussia 
and  Japan  were  to  keep  250  soldiers  at  Seoul.  But  Japan's 
share  in  the  control  was  little  more  than  nominal  From 
1896-8  a  Bussian  colonel  acted  as  instructor  to  the  military 
forces  of  Korea,  who  were  anned  with  Berdan  rifles.  On  the 
other  hand,  after  the  Boxer  rising,  Japan  succeeded  in  defeating 
a  Bussian  design  to  acquire  Masampho,  the  finest  harbour  in 

^  Cf .  the  aniwar  of  Earl  Peioy  to  Mr.  Nomuui  in  the  House  of  GommoDi^ 
Jane  15, 190i. 
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Korea.  The  cruel  execution  of  two  Korean  officials,  formerly 
Cabinet  Ministers,  aroused  great  resentment  in  Japan  in 
1900,  and  from  that  year  until  1905  the  war  cloud  gradually 


In  June,  1903,  Greneral  Kuropatkin,  then  Bussian  Minister  smnmaiy  of 
of  War,  yisited  Tokio.  His  reception,  and  the  friendly  tone  of  ^"^w^"* 
the  Russian  Press  at  the  time,  gave  some  promise  of  a 
satisfactory  settlement  of  the  Busso-Japanese  question  in 
Manchuria.  But  Bussia's  continued  occupation  of  Yongampho 
in  Korea  undeceived  those  who  held  this  hope,  and  excited 
intense  irritation  in  Japan.  At  a  conference  held  in  October, 
1903,  between  the  Japanese  Ministers  and  the  Elder  Statesmen 
(Qenro),  Marquis  Ito  was  said  to  have  proposed  that  Japan 
should  limit  her  demands  to  a  pledge  from  Bussia  to  respect 
and  maintain  Chinese  and  Korean  integrity  and  independence. 
He  further  proposed  to  recognize  Japan's  ^special  interests" 
in  Korea,  and  Bussia's  in  Manchuria,  with  ^equality  of 
opportunity"  for  the  commerce  of  both  in  Manchuria  and 
Korea. 

At  this  date  it  was  generally  recognized  that  six  Japanese 
statesmen  of  the  first  rank  were  working  for  peace — Counts 
Okuma,  Itagaki,  Inouye,  and  Matsukata,  and  the  Marquises 
Ito  and  Yamagata.  The  Emperor  at  the  Japanese  Diet 
(December  10, 1903)  deliyered  a  speech  in  which  he  referred 
to  the  prudence  and  circumspection  shown  by  his  Ministers 
in  the  negotiations  for  securing  Japan's  rights  and  interests. 

A  dramatic  dinoAment  to  this  pacific  declaration  occurred 
when  the  House  of  Bepresentatives  on  the  same  day  adopted, 
without  a  diyirion,  a  reply  imputing  to  the  Ministry  a 
temporizing  policy  at  home  and  neglect  of  its  interests 
abroad.  The  House  then  dissolved.  The  Bussian  reply  to 
Japan's  demands  was  shortiy  afterwards  received,  but  was 
considered  unsatisfactory.  After  consultation  between  the 
Ministry  and  the  Elder  Statesmen  (Genro)  Bussia  was  asked, 
on  December  21,  to  reconsider  her  position.  Bumours  of 
her  designs  on  Masampho  were  repeated  about  this  date, 
and  fomented  the  rising  resentment  in  Japan.  Finally,  the 
Emperor  of  Korea,  foreseeing  the  danger  of  a  possible  conflict 
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between  Bnssia  and  Japan,  addressed,  in  the  early  part  of 
January,  1904  ft  Note  to  all  the  Powers,  declaring  his  deter- 
mination to  preserve  the  strictest  neutrality.  In  fact,  how- 
ever, this  declaration  was  favourable  to  Bossia,  and  it  was 
referred  to  in  terms  of  praise  by  Count  Lamsdorff  in  his 
protest  against  the  commencement  of  hostilities  by  the 
Japanese^^  The  declaration  of  the  Emperor  of  Korea  has 
been  subsequently  described  as  a  declaration  of  neutrality, 
although  made  at  least  a  month  before  the  outbreak  of 
hostilities.  According  to  the  common  view,  a  declaration  of 
neutrality  can  only  be  made  after  two  other  Powers  have 
declared  war  or  engaged  in  hostilities.  Against  this  may  be 
set  the  view  of  some  European  publicists,  such  as  Galiani 
and  Azuni,  that  a  state  of  neutrality  is  a  continuation  of  a 
former  state,  and  not  the  creation  of  a  new  state  of  things.  If 
the  state  of  neutrality  is  regarded  as  a  continuation  of  a 
former  state  of  things,  there  is  nothing  in  principle  to  prevent 
the  issue  of  a  declaration  of  neutrality  before  the  commence- 
ment of  hostilities.  It  is  proposed  to  review,  in  the  succeeding 
chapter,  the  declaration  of  war  by  Japan,  which  followed 
shortly  after  the  events  which  have  been  described.  The 
sequence  of  events  in  Korea  after  the  battle  of  Ohemulpho, 
February  8,  1904^  is  so  confused  and  chaotic  that  it  is 
extremely  difficult  to  reconcile  it  with  any  ordinary  construc- 
tion of  the  principles  of  either  belligerency  or  neutrality. 

At  the  commencement  of  1904  it  seems,  however,  fedrly  clear 
that  Bussia  stood  de  faeto  at  a  certain  advantage  in  Korea. 
The  chief  political  figure  in  the  country,  Yi  Yong  Ik,  who 
possessed  practically  dictatorial  powers,  was  very  friendly 
to  her  pretensions.  Further,  at  this  date  she  had  obtained 
a  large  number  of  valuable  concessions  from  the  Korean 
Gh>vemment.  On  the  evening  of  the  battle  of  Chemulpho, 
l^^Feb.,  ^^  Japanese  Minister  in  an  interview  with  the  Emperor 
1904.  ^{  Korea,  declared  that  Japan  would  henceforward  govern 

Korea,  threatening  that  Japanese  troops  would  occupy  the 
Emperor^s  palace  in  case  of  resistance.  The  Japanese  Lega- 
tion in  Korea  made  no  previous  declaration  either  to  the 

>  TimM,  February  24, 1904. 
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Korea  Govenunent  or  to  the  foreign  representatiyes  of  the 
rapture  of  diplomatic  relations  with  Bnssia  or  of  the  opening 
of  hostilities.^  The  Bossian  Minister  to  Korea  was  dismissed, 
Ti  Tong  Ik  was  stripped  of  his  office  and  banished  to  Japan, 
and  changes  were  effected  in  the  Korean  Cabinet  which 
brought  into  power  the  partisans  of  Japan.  Four  battalions 
of  Japanese  infantry  were  landed.  A  protocol  between  the 
Imperial  Goyemments  of  Japan  and  Korea  was  concluded  at 
or  about  the  same  date,  February  8.^ 
On  the  conclusion  of  this  agreement  the  position  of  Korea 

'  2Vmei,Febnitt7  28,  1901 

*  M.  GoQsiiktf  Hajuhiy  Exlyoj  Extna^dbuiry  and  Hmister  Flenipotentiaiy  of 
His  Mftjeity  the  Emperor  of  Japan,  and  Bfajor-Geneial  Yi  Chi  Tong,  Bfinister  of 
State  for  Poreign  AfEatn  ad  ifUerim  of  His  Majesty  the  Ibapetar  of  Korea,  being 
respeetiTelj  dnlj  empowered  for  the  pnrpoee,  have  agreed  npon  the  fdlowing 
artielei:— 

Article  L-~For  the  purpose  of  maintaining  a  permanent  and  solid  friendship 
between  Japan  and  Korea,  and  finnly  establishing  peace  in  the  Far  East,  the 
Imperial  GoTemment  of  Korea  shall  place  full  confidence  in  the  Imperial  GoTem- 
ment  of  Japan,  and  adopt  the  advice  of  the  latter  in  regard  to  improrement  in 
aflunini8tra«ion« 

Article  U. — The  Imperial  QoYemment  of  Japan  shall,  in  a  spirit  of  firm  friend* 
ahip,  ensore  the  safety  and  repose  of  the  Imperial  Household  of  Korea. 

Article  III.->The  Imperial  Goremment  of  Jiq;ian  definitely  gnaiaatees  the 
independence  and  territorial  integrity  of  the  Korean  Empire. 

Article  IV.— In  case  the  welfare  of  the  Imperial  House  of  Korea  or  the  terri- 
torial integrity  of  Korea  is  endangered  by  aggressions  of  a  third  Power  or  internal 
distarbanees,  the  Imperial  Goremment  of  'Japan  shall  immediately  take  such 
necessary  measures  as  circumstances  require,  and  in  such  case  the  Imperial  Goyem- 
ment  of  Korea  shaU  give  full  facility  to  promote  the  action  of  the  Imperial 
J^anese  Gorcnmient  The  Imperial  GoYcmment  of  JKp§Jk  may,  for  the  attain- 
ment of  the  abo7e>mentianed  object,  occupy,  when  the  dreumstances  require  it, 
such  places  as  may  be  necessary  from  strategic  points  of  view. 

Article  V.— The  Governments  of  the  two  countriea  shall  not  in  future,  without 
mutual  consent,  conclude  with  a  third  Power  such  an  arrangement  as  may  be  con- 
trary to  the  pcinciplee  of  the  present  protocol 

Article  YL— Details  in  connection  with  the  present  protocol  shall  always  be 
arranged  u  the  dreumstances  may  require  between  the  representative  of  Japan 
nod  the  Minister  of  State  for  Foreign  ASain  of  Korea.  (Cf.  Time$,  Febniaiy 
28, 1904.) 

An  ammgement  similar  to  thai  alluded  to  in  Article  YI.  of  the  above  protocol 
cf  February,  1904,  was  signed  at  Seoul  on  August  22  between  the  representativeB 
of  Ji^an  and  Korea.  The  fisct  that  so  long  an  interval  oeeuned  before  effect  was 
giTcn  to  Article  L  of  the  protocol  of  February,  must  be  attributed  to  the  difficulty 
Japan  encountered  in  overcoming  Bussian  influence  in  the  Korean  Gsbinet,  as 
throughout  August  there  are  found  in  the  columns  of  the  2Vflies  allusion  to  the 
fact  that  the  Japanese  Minister  at  Korea  was  urging  on  the  Empercr  to  dismiss 
his  Cabinet  and  replace  them  by  advisers  well  disposed  to  Japan.  The  text  of  the 
agreement  of  August  22  was  as  follows:— 
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Kar6a,whether  became  YBTj  anomalons.  According  to  the  view  of  inter* 
^^1^]^  ^  national  law  taken  by  Dr.  Lnshington  in  the  case  of  the  Ionian 
ships  (2  Spinks,  212),  a  protecting  State  has  the  right  to  make 
peace  or  war  for  the  protected  State,  but  most  clearly  express 
an  intention  to  place  the  protected  State  in  a  state  of  war. 
Ex  neeemtate  rei,  the  protected  State  does  not  become  a 
belligerent  from  the  sovereign  State  being  at  war.  Before 
the  outbreak  of  the  Sonth  African  War,  Mr.  Schreiner,  then 
Prime  Minister  of  Oape  Colony^  announced  that  if  hostilities 
ensued  between  Great  Britain  and  the  South  African  Bepublio 
Cape  Colony  would  remain  neutral.  This  declaration  incurred 
strong  animadversion  at  the  time,^  and  is  quite  incapable  of 
defence  by  reference  to  the  rule  laid  down  by  Dr.  Lnshington, 
inasmuch  as  Cape  Colony  is  not  a  protectorate,  but  a  self- 
governing  dependency  of  Great  Britain. 

It  will  be  seen  from  the  below  given  conventions  between 
Korea  and  Japan,  that  Korea  has  become,  at  least  for  the 
moment,  a  protected  Stata  Japan  seems,  by  virtue  of  these 
conventions,  to  stand  in  the  same  relation  substantially  to 
Korea  that  Great  Britain  occupies  with  respect  to  Egypt. 
The  analogy  is  rather  one  of  substance  than  of  form,  because 
we  do  not  nominally  exercise  suzerainty  over  Egypt,  whose 
suzerain  Power  is,  on  the  other  hand,  Turkey,  a  third 
Power.  It  seems  very  di£Scult  either  to  understand  or  to 
defend  the  conventions  concluded  by  Japan  with  Korea  in 
this  year,  except  upon  the  ground  of  military  exigency, 
going  to  the  root  of  national  existence.  A  State  fighting 
for  its  independence — and  nothing  less  than  the  inde- 
pendence of  Japan  is  at  stake  in  the  Busso-Japanese  War 

(1)  The  Korean  Government  shall  engage  as  financial  adTiaer  to  Korean  Govern- 
ment a  Japanese  subject  recommended  hj  the  Japanese  Government,  and  all 
matters  concerning  finance  shall  be  dealt  with  after  his  coonsel  has  been  taken. 

(2)  The  Korean  Government  shaU  engage  as  a  diplomatic  adviser  to  the 
D^MTtment  of  For^gn  Affairs  a  foreigner  recommended  by  the  Japanese  Govern- 
ment, and  all  important  matters  concerning  foreign  relations  shall  be  dealt  with 
after  his  counsel  has  been  taken. 

(8)  The  Korean  Government  shaU  consult  the  Japanese  Government  before 
concluding  treaties  or  conventions  with  foreign  Powers  and  in  dealing  with  other 
imperial  diplomatic  afburs,  such  as  the  granting  of  concessions  to  or  contracts 
with  foreigners. 

^  Law  Ttmsf,  Sept  9, 1899. 
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— ^may  cite  authority  as  high  as  Yattel  to  justify  acts  not 
otherwise  permissible.  The  attitude  of  the  Eoiean  Goyem- 
ment  at  this  time  was  not  friendly  to  Japan.  But  the 
protocols  under  discussion  seem  not  only  to  infringe  the 
Treaty  of  Shimonoseki,  but  also  the  Anglo-Japanese  alliance 
created  under  treaty  nearly  two  years  before.  While  the 
proYision  of  the  protocol  of  February,  1904,  relating  to  the 
occupation  of  strategic  points  in  Korea  by  Japanese  troops, 
under  certain  contingencies,  may  perhaps  not  be  considered  to 
infringe  the  territorial  integrity  of  Korea,  it  cannot  be  said 
that  the  convention  does  not  affect  its  status  as  an  independent 
Power.  It  is  quite  true  that  by  Art.  3  Japan  guarantees  the 
independence  of  Korea;  and  the  limitation  on  the  treaty- 
making  Power  is  mutual  to  both  States,  and  only  operates 
as  regards  engagements  contrary  to  the  tenor  of  the  protocol. 
The  later  convention,  after  providing  for  the  appointment  of 
financial  and  political  advisers,  limits  the  treaty-making  power 
of  Korea  by  a  general  restraint  Therefore,  Korea  appears 
to  be  in  the  same  position  as  the  South  African  Bepublic 
under  the  London  Coiivention.  The  mere  appointment  of 
advisers  does  not  of  itself  involve  a  protectorate,  and  it  can 
hardly  be  supposed  that  the  Japanese  Government  intended 
pennanently  to  reduce  Korea  to  the  position  of  a  mi-Souverain 
State  by  the  protocols  of  February,  1904,  and  August  22. 
But  it  is  difficult  to  exclude  the  generally  prevalent  impres- 
sion that  by  this  arrangement  Korea  has  virtually  become  mi« 
Souvendn.  If  this  view  is  accepted,  the  protocol  of  February, 
1904^  constitutes  an  undoubted  infraction  both  of  the  Treaty 
of  Shimonoseki,  1895,  and  of  the  Anglo-Japanese  convention. 
Further,  it  is  calculated  to  imperil  the  relations  of  Japan 
with  France,  since  the  latter  Power,  by  the  Franco-Bussiani 
agreement  that  ensued  on  the  Anglo-Japanese  agreement, 
equally  guaranteed  the  independence  of  Korea.  The  Anglo- 
Japanese  alliance,  and  the  answering  Franco-Russian  declara- 
tion, though  only  temporary  engagements,  do  not  expire  till 
1907. 

Count  Lamsdorff,  after  the  agreement  between  Japan  and 
Korea,  in  a  protest  addressed  to  the  Powers,  declared  that 
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Bussia  did  not  consider  herself  to  be  at  war  with  Korea.  At 
that  date,  and  even  long  after  February,  1904,  Korea  had  a 
repiesentatiye  at  St  Petersburg.  Therefore,  if  Korea  declared 
war  by  entering  into  the  agreement  with  Japan,  the  only 
historical  parallel  for  her  action  in  commencing  belligerent 
operations  withoat  withdrawing  her  ambassador  is  that  afforded 
by  Bnssia  herself,  who,  in  1808,  invaded  Finland  before  the 
ambassadors  had  been  withdrawn  on  either  side. 

It  is,  of  course,  quite  impossible  to  deny  that  Korea  is  de 
facto  belligerent  at  the  present  time,  her  troops  haying 
actually  engaged  in  belligerent  operations  with  bodies  of 
Bussian  troops. 

The  terms  of  the  Anglo- Japanese  agreement  of  February, 
1902,  to  which  great  attention  has  naturally  been  devoted 
during  the  course  of  hostilities,  are  as  follow.  The  two 
Oovemments,  ''actuated  solely  by  a  desire  to  maintain  the 
status  quo  and  general  peace  in  the  Far  East,  and  being 
specially  interested  in  maintaining  the  independence  and  terri- 
torial integrity  of  the  empires  of  China  and  Korea,  and  in 
securing  equal  opportunities  in  these  countries  for  the  com- 
merce and  industry  of  all  nations,''  agreed  as  follows : — 
Tennsof  "L  The  High  Contracting  Parties,  haying  mutually  recog- 

^!^^S!^'  nized  the  independence  of  China  and  Corea,  declare  themselyes 
^^^Teb.  12,  to  be  entirely  uninfluenced  by  any  aggressiye  tendencies  in 
either  country.  Haying  in  yiew,  howeyer,  their  special 
interests,  of  which  those  of  Great  Britain  relate  principally 
to  China,  while  Japan,  in  addition  to  the  interests  which 
she  possesses  in  China,  is  interested  in  a  peculiar  degree 
politically,  as  well  as  commercially  and  industrially,  in  Corea, 
the  High  Contracting  Parties  recognize  that  it  will  be 
adyantageous  for  either  of  them  to  take  such  measures  as  may  be 
indispensable  in  order  to  safeguard  those  interests  if  threatened 
either  by  the  aggressiye  action  of  any  other  Power,  or  by  dis- 
turbances arising  in  China  or  Corea,  and  necessitating  the 
interyention  of  either  of  the  High  Contracting  Parties  for  the 
protection  of  the  liyes  and  properties  of  its  subjects. 

'*  II.  If  either  Great  Britain  or  Japan,  in  defence  of  their 
respectiye  interests,  as  aboye  described,  should  become  inyolyed 
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in  war  with  another  Power,  the  other  High  Contracting  Party 
will  maintain  a  striot  neutrality,  and  nse  its  efforts  to  prevent 
other  Powers  from  joining  in  hostilities  against  its  ally. 

**TTT,  If  in  the  above  event  any  other  Power  or  Powers 
should  join  in  hostilities  against  that  ally,  the  other  High 
Contracting  Party  will  come  to  its  assistance,  and  will  conduct 
the  war  in  common,  and  make  peace  in  mutual  agreement 
with  it. 

'^lY.  The  High  Contracting  Powers  agree  that  neither  of 
them  will,  without  consulting  the  other,  enter  into  separate 
arrangements  with  another  Power  to  the  prejudice  of  the 
interests  above  described. 

^  y.  Whenever,  in  the  opinion  of  either  Great  Britain  or 
Japan,  the  above  interests  are  in  jeopardy,  the  two  Govern- 
ments will  communicate  with  one  another  fully  and  frankly." 

YL  This  article  provides  that  the  agreement  shall  come 
into  effect  at  once,  and  remain  in  force  five  years,  and  if  not 
denounced  at  the  end  of  the  fourth  year,  till  a  year  after  being 
denounced  by  either  party.  ''  But  if,  when  the  date  fixed  for 
its  expiration  arrives,  either  ally  is  actually  engaged  in  war, 
the  alliance  shall  ipso  facto  continue  until  peace  is  concluded." 

It  is  by  no  means  uninstmctive  to  recall  some  ministerial  EzpluuitioAor 
interpretations  of  the  Anglo- Japanese  convention.  Lord^Agrme^ 
Lansdowne  observed  that  Japan  could  well  hold  her  ownjjj^^'"*" 
in  combat  with  a  single  Power,  but  that  if  she  were 
attacked  by  more  than  one  she  would  be  in  imminent  peril; 
and  against  a  coalition  of  Powers  we  meant  to  protect  her. 
The  territorial  integrity  of  China  included  Manchuria. 
The  fiedlure  of  Bussia  to  keep  her  repeated  promises  to 
evacuate  Manchuria  has,  therefore,  on  this  view,  brought 
about  one  of  the  conditions  which  demands  the  intervention 
of  this  country  under  the  convention.  Further,  since  the 
convention  expressly  lays  it  down  that  Great  Britain  is 
interested,  even  more  than  Japan,  in  maintaining  the  terri- 
torial integrity  of  China,  it  should  logically  seem  that  it  was 
this  country,  and  not  Japan,  on  which  the  obligation  was 
incumbent  of  insisting  upon  the  evacuation  of  Manchuria  by 
Bussia  according  to  the  express  terms  of  the  convention. 
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By  Lord  Gran-     liOid  Cnmborne,  shortly  after  the  oondnsioxi  of  the  Anglo- 
^™®'  Japanese  oonyention,  obseryed  that  it  was  not  framed  in  an 

aggressive  spirit  The  principle  of  the  open  door  and  of  the 
territorial  integrity  of  China  had  been  laid  down  in  seyeial 
public  docnments,  and  was  accepted  by  almost  all  the  Powers 
These  two  principles,  and  the  recognition  of  Japan's  special 
interests  in  Korea,  which  were  admitted  by  Bussia  in  1898, 
were  the  three  main  foundations  of  the  agreement.  It  was 
only  when  either  party  to  the  alliance  was  the  subject  of 
aggression  from  two  Powers  in  combination  that  the  obliga- 
tion on  the  other  to  fight  would  come  into  effect.  Whether 
or  not  such  aggression  had  been  suffered  would  be  a  question 
for  the  ally  so  called  upon.^ 

The  Anglo-Japanese  agreement  elicited  an  ofiGicial  declara- 
tion   from   Bussia   and   France   welcoming   the   principles 
affirmed    by  the   treaty,  but   reserving  to  themselves  the 
consideration  of  the  means  of  protecting  their  interests  in 
certain  eyentualities.    This  declaration  was  regarded  in  Bussia 
as  specially  important,  because  it  showed  that  the  Franco- 
Bussian  alliance  bound  the  two  Powers  to  act  in  the  Far  East 
Franeo-Biu-    as  well  as  in  Europe.    It  is  impossible  not  to  comment  on  the 
S^  Maich,'    ^t  that  while  the  Franco-Bussian  declaration  of  March,  1902, 
1902.  professed  "to  welcome''  the  principles  of  the  territorial  integrity 

and  independence  of  China  and  Korea,  Bussia  was  at  the 
time  occupying  Manchuria,  and  more  than  a  year  afterwards 
found  herself  unable  to  assign  a  date  for  eyacuation.  The 
most  interesting  feature  of  the  Franco-Bussian  declaration  of 
March,  1902,  is  that  it  suggested  an  obligation  on  France, 
in  certain  ill-defined  contingencies,  to  act  jointly  with 
Bussia  in  the  Far  East  However,  this  is  all  that  can  be  said. 
To  the  extent  ta^  which  the  Franco-Bussian  declaration  has 
been  made  pnd&c,  it  does  not  appear  that  France  contem- 
plated that  Bussia  might  be  made  the  object  of  a  coalition  of 
Powers,  such  as  that  which,  in  1895,  preyented  Japan  from 
acquiring  Port  Arthur.  But  it  is  not  easy  to  see  what  is  the 
rationale  of  the  Franco-Bussian  declaration,  unless  it  is  merely 
a  counter  declaration  to  the  Anglo-Japanese  alliance. 

1  «  Anniua  Begister,**  Febmaiy,  1902,  p.  60. 


CHAPTER  n. 

BU8SIA  AND  THE  PASSAGE  OF  THE  BOSPHOBUS — THE  BAID  OF 
THE  YOLXJNTEEB  CBUISEBS,  *' PBTEBSBUBQ "  AND  <' SMO- 
LENSK/' IN  THE  BED  SEA. 

The  right  of  innocent  navigation  in  appropriated  basins  which  Histoiy  of  the 

is  leoognized  to-day  was  not  conceded  by  Turkey  when  the  '''*'*®'^ 

Black  Sea  was  a  Tnikish  lake.    Peter  the  Great  was  able 

for  a  time  to  acquire  a  footing  on  the  Black  Sea»  and  set  his 

heart  on  putting  Russia  in  regard  to  the  Dardanelles  in  the 

same  position  as  she  occupied  in  the  Sound.    But  his  suc- 

cesBors  were  defeated  in  this  object  by  the  wars  which  took 

place  in  the  beginning  of  the  eighteenth  century.     The 

Black  Sea  only  ceased  to  be  a  Turkish  lake  in  consequence  of  'S^i^^  . 

the  Treaty  of  Eutchuk-Eainardji  in  1774    While  restoring  nardji,  I77i. 

to  Turkey  much  of  the  territory  of  which  her  arms  had  put 

her  in  possession,  Russia  retained  Einbum,  Yenikale,  Eertch, 

and  Azoff)  with  the  adjacent  territory.    By  Article  XI.  of  the 

Treaty  of  Eainardji,  Russian  merchant  vessels  were  given  a 

free  passage  through  the  Bosphorus,  and  the  aim  of  Peter  the 

Great's  policy  seemed  realized.^     But  after  the  Treaty  of 

Eainardji,  Russia  and  Turkey  treated  the  Black  Sea  as  a 

mare  dansom,  which  was  closed  to  the  commerce  of  all  other 

countries.    By  the  seventh  article  of  the  Treaty  of  Adrianople,  IVeatj  of 

1829,  the  right  of  innocent  navigation  was  conceded  in  the  1829. 

Black  Sea,  not  only  to  Russian  merchant  vessels,  but  also  to 

those  of  other  European  States  in  amity  with  Turkey.'    At 

the  Treaty  of  Adrianople,  therefore,  the  situation,  as  far  as  the 

1  Cf.  Aitioleonthe]£alaoMlnddeiiti2it]ie2VMes  July  25, 1904. 
*  Iftftena,  *«  KonvMQ  Beonefl,"  t  TiiL  p.  14& 
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Black  Sea  and  Dardanellea  were  oonoemed,  was,  in  the  view 
of  modem  international  law,  purely  a  normal  one.  They 
became  territorial  waters,  in  which  the  right  of  innocent  navi- 
gation could  be  exercised,  while  access  was  prohibited  to  the 
public  armed  vessels  of  other  States.  For  obvious  reasons 
Turkey  had  always  strenuously  opposed  the  entry  of  foreign 
vessels  of  war  into  the  Straits.  From  ancient  times  she 
refused  such  permission,  and  asserted  her  rights  to  exclude 
them.  But  when  Hehemet  All's  revolt  against  the  Sultan 
menaced  the  safety  of  the  Ottoman  Empire,  Bussia  and 
Treaty  of  Turkey  concluded  in  1833  the  Treaty  of  Unkiar  Skelessi, 
leen,  188S.  *  by  which  the  former  engaged  to  send  its  fleet  and  army  to 
the  aid  of  the  latter,  the  fleet  being  tree  to  pass  the  Bosphorus 
and  Dardanelles.  By  a  separate  and  secret  article  the  Porte 
promised  not  to  allow  the  entrance  of  the  vessels  of  war  of 
other  nations  under  any  pretext  whatever.  This  arrangement 
was  not  long  maintained  in  the  face  of  the  opposition  of 
Europe ;  and  England  and  France  protested  against  the  Secret 
Treaty  of  Article  as  soon  as  it  became  known  to  them.  By  the  treaty 
London,  1841.  concluded  at  London  on  July  13, 1841,  between  the  five  great 
European  Powers  and  the  Ottoman  Porte,  the  principle  of 
closing  the  Straits  was  for  the  first  time  declared  in  a  formal 
instrument  By  the  first  article  of  this  treaty  the  Sultan 
declared  his  firm  resolution  to  maintain  in  future  the  principle 
invariably  established  as  the  ancient  rule  of  his  empire ;  that 
so  long  as  the  Porte  should  be  at  peace,  he  would  admit  no 
foreign  vessel  of  war  into  the  said  Straits.  The  five  Powers, 
on  their  part,  engaged  to  respect  this  determination  of  the 
Sultan,  and  to  conform  to  the  above-mentioned  principle. 

By  the  second  article  it  was  provided  that,  in  declaring 
the  inviolability  of  this  ancient  rule  of  the  Ottoman  Empire, 
the  Sultan  reserved  the  faculty  of  granting,  as  heretofore, 
firmans  allowing  the  passage  to  light  armed  vessels  employed, 
according  to  usage,  in  the  service  of  the  diplomatic  legations 
of  friendly  Powerai 

By  the  third  article  the  Sultan  also  reserved  the  faculty 
of  notifying  this  treaty  to  all  the  Powers  in  amity  with  the 
Sublime  Porte,  and  of  inviting  them  to  accede  to  it. 
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Article  X.  of  the  G-eneral  Treaty  of  Peace,  signed  at  Paris,  General 
March  30, 1856,  referred  to  '^the  ancient  rule  of  the  Ottoman  Peac^i856. 
Empire  '*  as  to  the  closing  of  the  Straits  of  the  Bosphorns 
and  of  the  Dardanelles.  And  by  a  conyention  annexed 
to  this  General  Treaty,  between  her  Majesty  the  Qaeen  of  straits 
England,  the  Emperor  of  Austria,  the  Emperor  of  the  French, 
the  King  of  Prussia,  the  Emperor  of  Bussia^  and  the  King  of 
Sardinia  on  the  one  part»  and  the  Sultan  on  the  other  part, 
respecting  the  Straits  of  the  Dardanelles  and  of  the  Bos- 
phorns, it  was  firmly  resolved  to  ''  maintain  for  the  future  the 
principle  inyariably  established  as  the  ancient  rule  of  his 
empire,  and  in  virtue  of  which  it  has^  at  all  times,  been 
prohibited  for  the  ships  of  war  of  foreign  Powers  to  enter  the 
Straits  of  the  Dardanelles  and  of  the  Bosphorns ;  and  that,  so 
long  as  the  Porte  is  at  peace.  His  Majesty  will  admit  no 
foreign  ships  of  war  into  the  said  Straits/' 

*' And  their  Majesties,  the  Queen  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  the  Emperor  of  Austria,  the 
Emperor  of  the  French,  the  King  of  Prussia,  the  Emperor  of 
all  the  Bussias,  and  the  King  of  Sardinia,  on  the  other  part, 
engage  to  respect  this  determination  of  the  Saltan,  and  to 
conform  themselves  to  the  principle  above  declared."  By 
Article  U.  it  was  provided,  **  The  Sultan  reserves  to  himself, 
as  in  past  times,  the  right  to  deliver  firmans  of  passage  for 
light  vessels  under  fiag  of  war,  which  shall  be  employed,  as  is 
usual,  in  the  service  of  the  Missions  of  Foreign  Powers."  By 
Article  IIL  it  was  provided,  ''The  same  exception  applies  to 
the  light  vessels  under  fiag  of  war,  which  each  of  the  Contract- 
ing Powers  is  authorized  to  station  at  the  month  of  the  Danube, 
in  order  to  secure  the  execution  of  the  regulations  relative  to 
the  liberty  of  that  river,  and  the  number  of  which  is  not  to 
exceed  two  for  each  Power.'* 

Next  by  treaty  between  Great  Britain,  Austria,  and  France,  Treaty^iiann- 
guaranteeing  the  independence  and  integrity  of  the  Otto- pendrace  and 
man  Empire,  April   15,  1856,  it  was  provided  (Article  IL),o^^an- 
'^Any  infraction  of  the  stipulations  of  the  said  treaty  (i.a.P^^^^* 
the  treaty  of  March  30,  1856)  will  be  considered  by  the 
Powers  signing  the  present  treaty  as  a  easua  beUi    They  will 
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oome  to  an  underatanding  with  the  Sublime  Porte  as  to  the 
measmes  which  will  hare  become  necessaryi  and  will  without 
delay  determine  among  themselyeB  as  to  the  employment  of 
their  military  or  naval  forces." 

London  CoQ-       Article  U.  of  the  London  Oonyention  of  1871  provided 

Tention,i87L  jj^^t  a^^^  principle  of  the  closing  of  the  Straits,  such  as 
it  has  been  established,  is  maintained,"  but  that  power  should 
be  given  to  the  Sultan  ^to  open  the  Straits  in  time  of 
peace  to  the  vessels  of  war  of  friendly  and  allied  Powers,  in 
case  the  Sublime  Porte  should  judge  it  necessary  in  order  to 
secure  the  execution  of  the  stipulations  of  the  Treaty  of  Paris, 
1856."  By  the  London  Convention  of  1871  both  Russia  and 
Turkey  acquired  the  power  of  building  military  or  maritime 
arsenals  on  the  coasts  of  the  Black  Sea,  and  became  entitled  to 
maintain  a  fleet  on  its  waters,  thus  abrogating  the  neutralizing 
clauses  of  the  Black  Sea  Convention,  1856. 

HaUeckon.;  Qeneral  Halleck  suggests  that  the  right  of  Turkey  to 
exclude  foreign  ships  of  war  from  entering  or  passing  either 
the  Dardanelles  or  the  Bosphorus  **  was  considerably  modified 
by  the  Treaty  of  London,  1871."  ^    The  discussion  which  Mr. 

HaU  on.  W.  E.  Hall  devotes  to  the  subject  confirms  the  common  view 
that  the  Treaty  of  London,  1871,  is  to  be  explained  on  puiely 
political  considerations.  From  the  point  of  view  of  inter- 
national law,  the  action  of  Bussia  in  tearing  up  the  Black 
Sea  Convention  has  never  been  seriously  justified.  Lord 
Granville,  at  the  time,  did  not  attempt  to  refute  or  even 
notice  the  grounds  on  which  Bussia  sought  to  justify  her  action 
in  1871 ;  and  Mr.  W.  K  Hall  considers  that  the  only  plausible 
pretext  was  the  passage  of  the  public  vessels  of  other  States. 
At  the  most,  there  was  a  nominal  breach  of  the  treaty  by 
other  Powers,  as  they  merely  dispatched  isolated  vessels,  at 
long  intervals,  through  the  Dardanelles  into  the  Black 
Sea.  The  fact  that  Bussia  succeeded  in  her  object  as  far 
as  the  Black  Sea  Convention  is  concerned,  no  doubt  gave 
rise  to  Halleck's  opinion  that  the  Treaty  of  London,  1871, 
has  modified  the  Straits  Convention,  1856.  But  Bussian 
diplomacy  absurdly  exaggerated  the  facts,  describing  the 
1  HaUeok's'^Intsnatioiua  Law,"  toL  1,  p.  170. 
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passage  of  eight  yessels  in  fifteen  years  as  the  passage  of  *'  whole 
squadrons."  As  regards  the  last  phase  of  the  question,  Wheaton 
opportunely  reminds  us,  ''The  Treaty  of  Berlin  contains  no  ex-  Traatjof 
press  mention  of  the  Dardanelles,  but  in  the  EighteenthProtoool,  ^^m£oL 
Lord  Salisbury  declared  on  behalf  of  England  *  that  the  obliga- 
tions of  Her  Britannic  Majesty  relating  to  the  closing  of  the 
Straits  do  not  go  further  than  an  engagement  with  the  Sultan 
to  respect  in  this  matter  His  Majesty's  independent  determina- 
tion in  conformity  with  the  spirit  of  existing  treaties.' ''  The 
plenipotentiaries  of  Bussia  declared,  in  reply,  that  **  without 
being  able  exactly  to  appreciate  the  meaning  of  'Lord 
Salisbury's  proposition/  in  their  opinion  the  principle  of  the 
dosing  of  the  Straits  is  an  European  principle,"  and  that 
existing  stipulations  are  binding  on  the  part  of  all  the  Powers, 
''  not  only  as  regards  the  Sultan,  but  also  as  regards  all  the 
Powers  signatory  to  these  transactions/'^  The  intention  of 
the  British  declaration  was,  apparently,  to  reserve  liberty  to 
British  ships  of  war  to  enter  the  Straits  with  the  consent  of 
the  Porte."* 

It  is  very  necessary,  in  yiew  of  the  despatch  by  Bussia  of 
her  auxiliary  cruisers  through  the  Bosphorus  in  July,  1904^  to 
remember  that  at  the  Treaty  of  Berlin,  the  last  occasion  on 
which  the  principle  of  the  closing  of  the  Straits  received  inter- 
national consideration,  the  Bussian  plenipotentiaries  declared 
that  it  was  an  ''  European  principle,"  bmding  all  the  Powers 
signatory  to  the  transactions  of  1856  and  1871.  There  is 
nothing  to  show  that  the  Bussian  plenipotentiaries  at  the 
Treaty  of  Berlin  considered  that  the  Treaty  of  London,  1871» 
had  considerably,  or  in  fact  at  all,  modified  the  Straits 
Convention,  1856.  It  seems  no  less  certain  that  the  intention 
of  the  British  declaration  at  the  Treaty  of  Berlin  was  to  reserve 
an  even  less  restricted  liberty  for  British  ships  of  war  to 
enter  the  Straits  than  that  suggested  by  the  learned  editors 
of  Wheaton's  "  International  Law." 

It  must  be  remembered  that  in  February,  1878,  Admiral 
Hornby,  with  a  fleet  of  ten  ironclads,  passed  through  the 

^  HoUand,  •'Bnxopeaa  GooMrt,'*  p.  226. 

*  WhMton'f  '^Inteiiifttioiua  Law,"  ed.  1904,  p.  286. 
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AdmizBl  Horn-  Dardanelles  in  the  face  of  a  formal  protest  by  Torkeyi  and  that 
t2e  £ffd^  ^  ^0  ^^^^  desisted  at  first  on  aoooont  of  the  protest  Afterwards, 
^^  ^^f  on  receiving  further  instructions,  he  effected  the  passage  with- 
out a  shot  being  fired.  In  the  House  of  Lords  the  Earl  of 
Derby  justified  this  action  on  the  ground  that  at  the  time 
Turkey  could  hardly  be  considered  a  free  agent,  and  that  there- 
fore the  British  (Joyemment  took  responsibility  on  themselves.^ 
At  the  time,  the  army  of  the  Orand  Duke  Nicholas  lay  out- 
side Constantinople,  into  which  it  had  the  power,  in  a  military 
sense,  of  entry  at  will.  The  fact  that  the  Porte  forwarded 
its  protest  against  the  passage  of  the  Dardanelles  to  the 
plenipotentiaries  at  the  Russian  headquarters,  throws  con- 
siderable light  on  the  real  position.  The  yiew  taken  by  the 
British  Grovemment  was  that  the  Turkish  protest  against 
the  passage  of  Admiral  Hornby's  squadron  did  not  proceed 
from  ^the  independent  determination  of  the  Bultan/'  and 
that  therefore  it  could  be  disregarded.  The  British  declara- 
tion at  the  Treaty  of  Berlin  can  only  be  construed  in  the 
light  of  preceding  facts.  So  far  from  merely  reserying  liberty 
to  British  ships  of  war  to  enter  the  Straits  with  the  consent 
of  the  Porte,  it  apparently  reserved  the  more  extended,  though 
still  conditional,  right  of  entering  with  or  without  the  consent 
of  the  Porte,  when  the  consent,  in  the  latter  case,  was  with- 
held under  circumstances  which  were  beyond  the  control  of 
the  Porte.  It  is  worth  noticing  that  Austria,  France,  and 
Italy  applied  to  the  Porte  for  firmans  for  the  passage  of 
war  vessels  about  the  same  time  that  Admiral  Hornby  passed 
the  Dardanelles.  In  the  House  of  Lords  the  flarl  of  Derby 
does  not  seem  to  have  stated  that  the  Porte  had  either 
granted  or  refused  these  firmans,  but  he  eyidenfly  considered 
it  improbable  that  the  Powers  in  question  would  necessarily 
avail  themselves,  if  they  had  received  permission,  of  the 
firmana  A  little  earlier  in  the  year  Lord  Beaconsfield 
stated  that  **  the  intention  of  sending  the  fleet  in  that  direc- 
tion was  that  it  should  defend  the  lives  and  properties 
of  British  subjects  in  Constantinople,  and  take  care  of 
British  interests  in  the  Straits.*''  On  the  whole  it  must  be 
^  TimM^  Febmuy  15, 1878.  *  Ibid.,  Jsniuiry  26, 1878. 
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oonoeded  that  the  technical  contention  that  Turkey  at  the 
time  was  not  in  a  position  to  give  consent^  is  somewhat 
deficient  as  a  legal  jastification.  But  eyen  if  it  be  admitted 
that  the  passage  of  the  Dardanelles  by  Admiral  Hornby's 
squadron  in  the  face  of  the  formal  protest  of  Turkey  was  a 
breach  of  treaty,  there  is  much  to  be  said  for  the  yiew  that 
the  subsequent  declaration  of  the  Russian  plenipotentiaries  at 
the  Treaty  of  Berlin  constituted  a  waiver  of  the  breach  as 
fi&r  as  Bussia  is  concerned. 

The  closing  of  the  Straits  by  treaty  remains  a  principle  of 
&r-reaching  importance,  and  the  question  became  critical  in 
view  of  the  passage  of  the  Bosphorus  by  the  Russian  volunteer 
cruisers  in  July,  for  this  disregard  (if  such  it  be)  of  treaty 
obligations  enabled  Bussia  to  call  another  fleet  into  existence. 

Perhaps  the  restraint  imposed  on  Bussia  is  of  a  higher 
character  than  even  a  treaty  stipulation,  being  based  upon  an 
ultimate  postulate  of  international  law,  the  territoriality  of 
sovereignty.  The  precedent  of  1870-1,  when  two  powerful 
belligerents  like  France  and  Germany  respected  the  neutrality 
of  a  weak  State  like  Belgium,  though  military  exigency  and, 
in  the  case  of  France,  even  self-preservation  might  have  been 
invoked  to  justify  its  infraction,  shows  that  the  most  powerful 
belligerents  have  learned  to  respect  the  territory  of  a  weak 
neutraL 

It  is  hardly  necessary  to  point  out  that  the  Ottoman 
Porte  exercises  territorial  jurisdiction  over  the  Dardanelles 
and  Bosphorus,  as  those  Straits  are  less  than  six  miles  wide  in 
most  parts,  and  Turkey  enjoys  sovereignty  over  the  littorals  on 
either  side.^ 

>  The  fdUowing  intereitiiig  aeconnt  of  the  DardmeUes  in  1745  is  mot  in  **  A 
CoQoetion  of  Vojageo  and  TraYoIs  compiled  from  the  Gurioiu  and  Yalnable  lAhmy 
of  the  Earl  of  Oxford":  <*  Some  thirtj-one  milea  below  Gallipoli  ia  the  atraightest 
paaaage  of  the  Hellespont,  a  place  foimerlj  fiunons  for  Xerxes'  bridge,  bat  mneh 
mon  glorions  in  the  lores  of  Hero  and  Leander.  These  castles,  called  the  Dardap 
nelles,  command  the  passage,  and  are  the  security  of  Constantinople  on  that  tide : 
that  iqran  Borope,  anciently  Sestos,  is  made  with  two  towers,  one  within  the  other ; 
the  inmoat  highest,  by  means  of  the  rising  ground  npon  which  they  stand,  each 
hearing  the  form  of  three  semi-circles  with  the  outward  triangular:  the  other  npon 
the  Anan  side  is  far  stronger,  standing  on  the  mariseth  lerel,  it  is  of  form  square 
with  four  round  turrets,  at  each  comer  one :  in  the  middle  before  stands  one  high 
aqnare  tower  commanding  orer  aU.  This  formerly  was  named  Abydos,  not  that  the 
thing  remained  the  same,  but  oftea  xe-edificed  in  the  same  place."     (Ibid.,  tupra 
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Thedodng  of  On  this  view  ''the  ancient  role  of  the  Ottoman  Empiie," 
^cnmoeli^  declared  by  the  treaties  of  1841,  1856,  and  1878,  seems  no 
g^^^part  jxiQfQ  than  an  enunciation  of  that  first  principle  of  interna- 
tional law,  the  territoriality  of  sovereignty.  Since  the  Porte 
exercises  ezclnsiye  territorial  jurisdiction  over  the  Straits,  it 
would  appear  that  a  passage  of  the  Straits  by  the  commissioned 
vessels  of  a  belligerent  State,  when  the  Porte  is  at  peace, 
would  constitute  an  inruption  into  neutral  territory  comparable 
to  that  made  by  the  army  of  General  Clinchant  into  Switzer- 
land in  1871,  and  the  Isame  consequences  ought  in  strictness  to 
follow,  that  is,  the  disarmament  of  such  a  belligerent  force,  and 
internment  Mr.  W.  K  Hall  observes  that  it  is  somewhat  more 
than  doubtful  whether  any  instances  of  a  right  of  military 
passage  have  survived  the  simplification  of  the  map  of  Centred 
Europe  effected  by  the  formation  of  the  German  Empire,  though 
he  concedes  that  Grermany  has  still  a  right  of  military  passage 
over  the  Canton  Schaffhausen,  leading  from  the  interior  of 
Germany  to  the  Bhine.^  The  use  of  this  continued  passage 
in  time  of  war,  Mr.  W.  E.  Hall  admits,  might  possibly  become  a 
subject  of  dispute.  It  is  clear  that  a  permission  by  Turkey 
for  Russian  ships  to  pass  the  Bosphorus  and  Dardanelles  would 
be  a  concession  of  a  similarly  controversial  character.  The  same 
writer  instances  the  solid  nature  of  the  advantage  Russia  would 
gain  if,  being  at  war  with  France,  she  were  allowed  to  march 
her  troops  across  Germany.'  But  the  advantage  that  Russia 
would  gain  by  being  allowed  by  the  Porte  to  dispatch  a  fleet 

Tol.  L  p.  521.)  The  following  aecotint  is  giTon  of  the  Bosphonu  and  Daidanelles 
in  Stanford's  **  Compendinm  of  Geographj,  'Burope,"  tqL  L,  "  The  Countries  of  the 
Mainland"  (c.  ill),  '*  The  Balkan  Peninsula  *  (p.  ISl):  <*The  Bosphoras  is  a  gap 
due  to  a  prinuuy  conTulsion  of  nature ;  subsequently  enlarged  bj  the  erosiTe  action 
of  the  sea  currents.  At  its  widest  part  it  is  three  miles  across,  and  its  nanowest 
under  half  a  mile.  The  DaidaneUes  or  Hellespont  is  precisely  similar  to  the  Bos- 
phorus in  the  manner  of  its  origin  as  weU  as  in  its  ^ical  characteristics.  It  is, 
however,  longer  (fortj  miles)  and  wider  (three-quarters  to  four  miles  and  a  half), 
and  its  shores  are  not  so  high.  The  Sea  of  Marmora  is  110  miles  long,  forty-three 
wide.  It  seems  clear  that  it  possesses  a  better  title  to  be  called  an  appropriated 
sea  than  the  Zuider  Zee,  the  entrances  to  which,  though  nanow,  are  two  miles  and 
a  half  and  six  miles  wide,  and  therefore  wider  than  either  those  of  the  Dardanelles 
or  Bosphorus,  the  western  and  eastern,  mouths  of  the  Sea  of  Marmora."  (Cf. 
Stanford's  '*  Compendium  of  Geography,"  by  Geo.  Chisholm,  "  Europe,"  toI.  ii. ; 
*<  The  North-West,"  pp.  85,  86,  for  reference  to  the  Zuyder  Zee.) 

>  Hairs  "  International  Law,"  dth  ed.,  pp.  leO,  601. 

*  Ibid.,  p.  605. 
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through  the  Bosphoms  is  an  advantage  of  no  less  solid  a 
character.  The  late  Emperor  Frederick  once  observed  that 
«in  war  it  is  the  moment  which  decides/'  and  the  time  which 
Bussia  would  gain  by  being  allowed  to  dispatch  a  fleet 
through  the  Bosphoms  instead  of  round  from  the  Baltic 
might  easily  be  decisive  of  a  campaign.  It  is  clear  that 
no  future  possible  enemy  of  Bussia  can  contemplate  with 
indifference  a  permission  granted  by  the  Porte  to  that  Power 
to  dispatch  a  fleet  through  the  Bosphorus.  There  does  not 
seem  any  difference  in  principle  between  such  a  concession 
and  the  right  of  military  passage  over  alien  territory  of 
which,  as  has  been  seen,  it  may  almost  be  said  there  is 
no  modem  instance  surviving.  Nor  is  there  room  for  con- 
troversy as  to  the  rule  that  "straits  which  are  less  than 
six  miles  wide  are  wholly  within  the  territory  of  the 
State  or  States  to  which  their  shores  belong.''^  Thus Apprapnstad 
the  whole  of  the  oyster  beds  in  the  Bay  of  Oancale,  the^^ol^^ 
entrance  of  which  is  seventeen  miles  wide,  were  regarded 
as  French.  Some  writers  still  contend  that  the  Queen's 
Chambers  belong  to  England,  and  a  recent  decision  of  the 
Privy  Council  has  affirmed  English  jurisdiction  over  the  Bay 
of  Conception  in  Newfoundland,  which  penetrates  forty  miles 
inland,  and  b  flfteen  in  mean  breadth.  The  Bay  of  Con- 
ception has  clearly  less  right  to  be  regarded  as  an  appro- 
priated water  than  the  Sea  of  Marmora,  the  entrances  to 
which,  at  either  end,  narrow  to  less  than  a  mile.  Authors 
so  little  favourable  to  maritime  property  as  Ortolan  and 
Do  Cussy,  class  the  Zuyder  Zee  among  appropriated  waters. 
Yet  the  Zayder  Zee  is  in  no  sense  a  landlocked  sea  like  the 
Sea  of  Marmora.  It  is  capable  of  being  entered  through 
more  than  two  channels  by  vessels  of  light  draught,  and  both 
the  Marsdiep  and  the  Yliestrom,  the  channels  connecting  the 
Zuyder  Zee  with  the  North  Sea,  are  wider  than  the  Bosphorus 
and  Dardanelles  at  their  narrowest  channels.  The  United 
States,  Mr.  W.  E.  Hall  observes,  probably  regard  as  territorial  the 
Chesapeake  and  Delaware  Bays,  and  other  inlets  of  the  same 
kind.  As  there  is  no  question  of  interfering  with  the  right  of 
iHaU'i«InteniatloiuaLaw,''5ihed.,p.lS5.        -, 
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innooent  nayigationy  it  is  difficult  in  prinoiple  to  sepaiate 
gtilfs  and  straits  from  one  another.  It  may  be  remembered 
that  from  the  fifteenth  oentnry  all  ships  using  the  Sonnd 
between  Zealand  and  Sweden,  leading  from  the  Gattegat  into 
the  BaltiOy  except  snch  as  belonged  to  the  Hanseatic  towns, 
and  one  or  two  others  in  the  Baltic,  were  charged  toll 
for  passing  through.  These  Sound  duties  were  abolished  on 
March  14,  1867,  by  a  treaty  between  Denmark  and  the 
principal  maritime  Powers.  A  pecuniary  compensation  of 
£3,386,260,  of  which  Great  Britain  paid  £1,125,206,  was 
given  to  Denmark,  which  bound  itself  to  maintain  the  light- 
houses and  superintend  the  pilotage  of  the  Sound.  The 
Sound,  at  its  narrowest  part,  between  Elsinore  and  Helsing- 
borg,  is  only  three  miles  wide.  The  Oreat  Belt  is  fifteen 
miles  wide,  and  the  Little  Belt  seven  miles,  though  it  narrows 
to  one  mile  and  three-quarters.^ 

The  Oreat  Belt,  being  fifteen  miles  wide,  could  not  possibly 
be  claimed  as  territorial  water.  The  claim  of  Denmark  to 
levy  Sound  dues,  since  the  difficulties  of  navigation  forced 
ships  to  resort  to  that  passage  rather  than  the  Belts,  seems 
quite  indefensible.  If  such  dues  were  properly  leviable  at  all 
they  ought  to  have  been  divided  with  Sweden,  whereas  they 
were  exclusively  claimed  by  Denmark. 

But  it  b  curious  to  note  that,  at  this  day,  under  the  San 
Juan  Award  of  Emperor  William  L  of  (Germany,  sovereignty  is 
assumed  over  a  channel  wider  than  even  the  Great  Belt. 

Both  Oreat  Britain  and  the  United  States  continue  to  claim 
as  territorial  the  waters  of  the  Straits  of  Fuca,  separating 
Vancouver's  Island  from  the  mainland.  Under  the  protocol 
signed  at  Washington  in  1878,  for  the  purpose  of  marking 
out  the  frontier  in  accordance  with  the  Emperor's  arbitral 
decision,  the  boundary,  after  passing  the  island  of  San  Juan, 
is  carried  across  a  space  of  water  thirty-five  miles  long  by 
twenty  broad,  and  is  then  continued  for  fifty  miles  down  the 
middle  of  a  strait  fifteen  miles  broad  until  it  touches  the 
Pacific  Ocean  midway  between  Bonilla  Point  on  Vancouver's 
Island  and^Tatooch  Island  lighthouse  on  the  American  shore, 
*  Btanfind'f  *■  Oompflndiiua  Oeogmphy,  Euope,'*  fol.  iL  p.  700. 
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the  iraterway  being  there  ten  miles  and  a  half  in  width.^  If 
this  arbitral  decision  embodies  the  tme  doctrine  of  appro- 
priated waters  in  international  law,  then  a  portion  of  the 
Sea  of  Marmora  falls  well  within  that  category.  It  is  some- 
what surprising  that  Mr.  W.  K  Hall«  while  he  clearly  seems 
to  Tiew  with  approval  the  claim  to  a  right  of  property  in 
basins  of  considerable  area  if  approached  by  narrow  entrances, 
soch  as  those  of  the  Zuyder  Zee,  does  not  reyiew  the  claims  of 
the  Sea  of  Marmora  to  be  regarded  as  an  appropriated  basin  of 
Turkey.  He  merely  notices  that  the  Treaty  of  Paris  contained 
a  promise  on  the  part  of  Turkey  to  dose  the  Bosphorus  to 
foreign  vessels  of  war.  On  the  other  hand,  Mr.  Hall  evidently 
considers  the  claim  of  Holland  to  regard  the  Zuyder  Zee  as 
an  appropriate  basin  to  be  eminently  reasonable.  It  exists 
independently  of  treaty,  and  proceeds  upon  well-established 
principles  which  can  be  urged  with  even  greater  force  in 
the  case  of  the  Sea  of  Marmora.  The  marked  tendency 
recently  observed  by  Professor  T.  E.  Holland,  of  extending 
the  limit  of  marginal  seas,  in  view  of  the  increased  range 
of  modem  cannon,  tends  to  put  the  inviolability  of  the 
Bosphorus  and  Dardanelles  on  an  even  higher  footing,  if  that 
were  necessary,  than  it  stands  at  present' 

But  assuming  the  Sea  of  Marmora  to  be  a  territorial 
water,  the  treaties  closing  the  Straits  have  not  created 
any  exception,  but  are  merely  to  be  regarded  as  declaratory 
of  the  common  law  of  nations.*  It  becomes,  on  this  view, 
very  difficult  to  concur  with  the  position  of  M.  de  Martens, 
that  the  closure  of  the  Dardanelles  to  vessels  of  war 
«  became  a  principle  of  public  European  law  '*  by  the  Straits 
Oonvention  of  1856.  It  seems,  on  the  other  hand,  to  have  pre- 
existed as  an  essential  inference  from  a  postulate,  not  of 
European  public  law,  but  of  international  law  itself.  In  any 
case,  the  closing  of  the  Straits  was  affirmed  as  a  principle  of 

*  Han't  ^Inteniatioittl  Law,**  5th  ed^  pp.  167-8|  referring  to  PwliamentAry 
yvptn,  North  AmerkMs  No.  10, 1S78. 

*  TfMM,  Hay  29, 1904. 

*  Vattel  ohserres  that  if  a  sea  has  no  other  commimieation  with  the  ocean  than 
hf  a  channel  of  which  a  nation  may  take  poweoiion,  it  is  the  properly  of  that 

I C  Drott  dec  Gens,"  L  L  0.  Z3dii.  s.  8M)i 
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public  Enropean  law  by  tieaty  before  1856.  The  first  article  of 
the  Straits  Oonyention  of  1856,  as  has  been  seen,  is  merely  a 
literal  transcript  of  the  first  article  of  the  Treaty  of  London, 
1841. 
TbaAMbMfc      It  is  now  proposed  to  consider  the  ciroomstanoes  of  the 
^^l£jSy  passage  of  the  Bosphoms  and  Dardanelles  by  the  Bossian 
1901  Tolmiteer  craisers, /Smalatisik  and  Pe^firBbur^,  in  Jdy,  1^       This 

incident  raised  two  separate  and  independent  issues:  (1) 
Whether  the  dispatch  of  these  vessels  did  not  involve  a  breach 
of  the  Straits  Convention,  1856,  and  the  succeeding  treaties 
closing  the  Straits.  (2)  Whether  the  act  of  commissioning 
such  vessels  did  not  constitute  an  infraction  of  the  first  Article 
of  the  declaration  concerning  maritime  law  signed  at  Paris, 
1856|  to  which  Bussia  was  a  signatory,  ^La  course  est  et 
demeure  abolie.**  For  an  adequate  appreciation  of  these  two 
points  it  is  convenient  to  summarize  the  fiacts,  as  related  in  the 
Times,  July-September,  1904. 

The  Smolmtk  and  Fdertlbwrg,  two  auxiliary  cruisers  carrying 
quick-firers,  and  capable  of  steaming  eighteen  to  twenty  knots, 
appear  to  have  commenced  a  voyage  with  stores  to  the  Far 
East,  which  proved  abortive,  the  early  naval  successes  gained 
by  Japan  causing  them  to  return.  Apparently  during  April 
and  May  there  were  persistent  rumours  that  the  Black  Sea 
Volunteer  Fleet  were  preparing  for  cruiser  service.  It  ?ras 
finally  announced  in  the  Times,  July  6,  that  the  Bussian 
Yolunteer  Fleet  steamers  PeUrdrwrg  and  Sevastopol  passed 
through  the  Bosphoms  from  the  Black  Sea.  Their  destina- 
tion was  then  unknown.  The  Sevastopol  was  fiying  the  Bed 
Cross  fiag  below  the  commercial  fiag ;  her  hull  was  painted 
white,  and  she  was  therefore  presumed  to  be  intended  for  a 
hospital  ship.  The  Petersburg,  which  was  only  fiying  the 
commercial  fiag,  was  stopped  by  the  firing  of  blank  cartridge 
at  the  end  of  the  Bosphorus,  no  previous  warning  of  her 
arrival  having  been  given.  After  a  delay  of  several  hours  she 
was  allowed  to  proceed.  The  next  day  the  Smolensk  passed 
through.  On  July  8  the  Petersburg  was  reported  at  Port 
Said^  having  a  crew  of  240  men.  Her  destination  was  stated 
to  be  Yladivostock,  and  her  mission  that  of  a  collier.    Even 
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the  departnie  of  the  Alabama  bom  the  Mersey  in  1862  was 
haidly  attended  by  snoh  a  clandestine  character  as  the 
passage  of  the  Smolensk  and  Peterdmrg  through  the  Bos- 
phoms.  All  three  vessels  assamed  entirely  a  false  characteri 
and  it  is  of  course  immaterial  that  the  assamed  character  was 
different  in  each  case.  The  essential  deceit  lies  in  the  assump- 
tion of  a  false  status,  and  not  in  the  use  of  a  flag  by  a  war 
vessel  In  war  it  is  a  legitimate  ruse  to  hoist  the  flag  of 
another  nationality  than  that  to  which  the  vessel  belongs, 
provided  that  the  true  flag  is  hoisted  before  commencement  of 
action.  But  the  use  of  the  commercial  flag  by  the  Sm^olenak 
and  Peterslmrg  was  not  a  legitimate  ruse  like  the  use  of  a 
foreign  flag  by  a  belligerent  war  vessel  The  Alabama  when 
cruising  in  the  China  Seas  flew  the  French  flag,  but  in- 
variably disclosed  her  status  before  going  into  action. 

It  was,  however,  stated  in  the  Times  that  the  change  of  flags 
in  the  case  of  vessels  belonging  to  the  Volunteer  Fleet  was 
usual  since  1884^  under  an  arrangement  between  the  Russian 
and  Turkish  (Governments  known  to  the  Powers.  But,  by  the 
Busso-Turkish  Agreement  of  1891,  it  was  stipulated  that 
volunteer  cruisers  should  not  carry  arms  or  munitions  of  war, 
a  stipulation  which  was  directly  infringed  by  the  passage  of 
the  Smolensk  and  Petersburg. 

The  Malacca  incident  directed  public  attention  in  England 
to  the  status  of  the  cruisers.  This  vessel  was  an  intermediate 
steamer,  belonging  to  the  Peninsula  and  Oriental  Company, 
carrying  passengers  and  cargo  from  London  to  China  and 
Japan.  She  carried  lyddite  in  boxes  marked  with  a  broad 
arrow  for  the  British  arsenal  at  Hong-Eong,  and  left  London 
on  June  25  for  the  Far  East^  under  the  command  of  Captain 
Street  She  sailed  from  Suez  on  July  9  for  Singapore,  where 
she  was  timed  to  arrive  July  28.  On  July  13,  however,  she 
was  seized  by  the  Russian  volunteer  cruiser  Petenburg  off 
Hunshejera  Island,  South  Bed  Sea.  The  Russians  placed  a 
prize  crew  of  some  sixty  men  on  board  her,  and  on  arrival  at 
Suez,  Captain  Street,  her  commander,  was  forbidden  to  com- 
municate with  the  British  consul  She  reached  Port  Said  on 
July  21.    Her  passengers  and  crew  were  disembarked,  and  on 
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the  25th  Captain  Street  arriyed  in  London.  On  the  28th  the 
Tessel  arrived  at  Algiers,  flying  the  Bosaian  flag,  with  a  priae 
orew  nnder  Captain  Sch  warts,  who  apparently  stated  that  the 
Mdlaaoa  was  bound  for  libau.  On  arrival  at  Algiers  the 
Bnesian  consul  had  an  interview  with  the  British  consnl  on 
board  the  Malacea,  after  which  the  cargo  was  subjected  to  a 
detailed  examination.  There  was,  of  course,  no  justification 
for  such  an  abuse  of  a  neutral  port. 

The  Bussian  flag,  after  an  interview  between  the  two  consuls, 
was  hauled  down  at  sunset,  July  28,  and  on  August  6  the 
Mdlaeea  left  Algiers  for  Port  Said,  in  resumption  of  her 
original  voyage. 

At  the  time  of  the  seizure  Parliament  was  in  session,  and 
questions  were  addressed  to  Earl  Percy,  the  Under  Secretary 
of  State  for  Foreign  Affairs  (July  19)  and  the  Prime  Minister 
(July  22).  The  details  were  not  fully  known  in  this  country 
when  (JeneralLaurie  addressedhis  question  on  the  subject  to  Earl 
Percy,  though  the  Times  of  that  date  contained  a  leadbg  article 
on  the  seizure  of  the  Malacca.  But  on  July  20 — ^practically 
within  twenty-four  hours  after  the  matter  became  known — Sir 
Charles  Hardinge,  on  behalf  of  the  British  Government,  ad- 
dressed to  the  Bussian  Gcvemment  a  protest,  calling  attention 
to  the  irregular  position  of  the  Pcteraburfff  and  to  the  tact 
that  the  ammunition  seized  on  board  the  Malacca  was  the 
property  of  His  Majesty's  Gtoyemment,  was  intended  for  the 
British-China  squadron,  and  was  contained  in  cases  which  were 
clearly  marked  with  the  broad  arrow.  It  was  added  that  a  very 
serious  situation  was  involved.^  On  the  same  day,  it  was 
announced  that  the  Bussian  Gcvemment  had  given  orders  for  the 
immediate  release  of  the  Malacca,  and  subsequently  that  they 
undertook  that  similar  incidents  should  not  occur  in  the 
future.  The  cargo  of  the  Malacca  was  to  be  examined,  and 
a  claim  for  damages  entertained. 

This  incident  raised  several  questions  of  international  law. 

It  is  not  proposed  to  discuss  here  the  undoubtedly  improper 

exercise  of  the  belligerent  right  of  visitation  and  search,  the 

subject  admitting  of  more  convenient  treatment  in  a  subsequent 

1  2VmM,  Jidy  21, 1904. 
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chapter.  The  immediately  material  inite  in  the  Ifalaeca  case 
is  the  statns  of  the  Bossiaii  Toltmteer  craisen  which  passed 
the  Bosphonis. 

In  a  letter  addressed  by  Ftofessor  T.  K  Holland  to  the 
Times  on  the  subjecty  it  was  pointed  out  that  the  facts  specially 
calling  for  attention  in  the  case  of  the  Malaeea  were :  (1)  that 
the  captore  was  effected  by  a  yessel  not  entitled  to  exercise 
belligerent  rights;  (2)  that  Oreat  Britain  was  prepared  to 
claim  the  incriminated  cargo  as  belonging  to  the  British 
Ooyenment.     The  writer  pointed  out  farther,  **  Capture  by 
an  unqualified  cruiser  is  so  sufficient  a  ground  for  a  claim  of 
restoration  and  compensation  that,  except  perhaps  as  facilitate 
ing  the  retreat  of  Bussia  from  a  false  position,  it  would  seem, 
to  say  the  leasts  superfiuous  to  pray  in  aid  any  other  reason  for 
the  cancellation  of  an  act  unlawful  ab  tniHo.**   This  letter  con- 
cluded with  some  interesting  facts  about  the  constitution  of 
Bussian  Prise  Courts.    Under  Bule  54  of  the  Bussian  Naval 
Begulations  of  1895,  a  **  Port  Prize  Court  ^  must,  for  a  decree 
of  confiscation,  consist  of  six  members,  of  whom  three  must  be 
officials  of  the  Ministries  of  Marine,  Justice,  and  Foreign 
A&irs  respecti?ely.    An  Admiral's  Prize  Court,  for  the  same 
purpose,  need  consist  of  only  four  members,  all  of  whom  are 
naval  officers*^    The  gravity  of  the  situation  created  by  the 
seizure   of  the  Malacca  was   immediately   apparent     Mr. 
Balfour  alluded  to  it  in  the  House  of  Commons  as  'Uhis 
most  serious  question,''  and  promised  to  make  a  statement  on 
August  12.    On  July  29,  1904,  the  Marquis  of  Lansdowne 
made  the  following  reference  to  the  subject  in  the  House  of 
Lords:  ^The  later  phase  of  the  question  (as  far  as  inter- 
national law  is  concemed)  may,  I  think,  be  considered  to  have 
commenced  with  the  seizure  of  the  P.  &  O.  steamship  Malacca. 
That  ship,  having  on  board  a  miscellaneous  cargo  of  about 
4000  tons,  of  which  23  tons  consisted  of  munitions  of  war, 
the  property  of  His  Majesty's  Government)  and  destined  for 
the  dockyards  at  Hong-Eong  and  Singapore,  was  seised  on  the 
13th  of  this  month  in  the  Bed  Sea.    Her  passengers  and  the 
crew  were  landed  at  Port  Said,  with  the  exception  of  the  chief 
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officer  and  two  other  persons.  The  ship  was  sent  homewards 
flying  the  Bossian  flag  and  in  charge  of  a  Bnssian  prize  crew. 
We  conceived  it  to  be  our  duty  to  make  a  strong  representation 
to  the  Bussian  Gh>Temment  in  consequence  of  this  occurrence. 
Our  representation  was  based  mainly  upon  the  eharacter  and 
antecedents  of  the  ship  by  which  the  seizure  was  made.  That 
ship  belonged  to  the  Bussian  Volunteer  Fleet  She  had  lately 
passed  through  the  Dardanelles,  and  in  oar  view  it  would 
have  been  impossible  for  her  to  pass  through  these  Straits  if 
she  had  at  the  time  been  a  ship  of  war.  If  it  be  assumed  that 
she  was,  at  the  time  of  her  passage  through  the  Straits,  a 
peaceful  vessel,  it  seemed  to  us  intolerable  that  within  a  short 
space  of  time  she  should  be  transformed  into  a  ship  of  war  and 
should  be  found  harrying  neutral  commerce  in  the  Bed  Sea. 
We  mentioned  as  a  subsidiary  point  in  our  protest  the  fact 
that  the  munitions  of  war  on  board  of  her  were  the  property  of 
the  Oovemment,  and  therefore  could  not  be  regarded  as  con- 
traband of  war.  My  lords,  the  result  of  our  remonstrance  was 
as  follows.  We  received,  in  the  first  place,  from  the  Bussian 
(Government  an  assurance  that  the  Malacea  would  be  released 
as  soon  as  orders  for  her  release  could  be  conveyed  to  her.  She 
had  left  Fort  Said  before  these  orders  could  reach  her,  and  she 
did  not  touch  port  again  till  she  reached  Algiers,  at  which 
place  she  arrived  yesterday.  I  am  glad  to  say  she  was  released 
last  night,  and,  I  believe,  at  this  moment  flies  the  British  flag. 
My  lords,  the  second  result  of  our  representation  was  that 
orders  were  given  by  the  Bassian  Government  to  prevent  a 
recurrence  of  any  similar  captures  by  ships  of  the  Volunteer 
Meet;  and  it  was  also  explained  to  us,  that  if  any  such 
captures  should  occur  before  the  orders  to  prevent  them  could 
reach  their  destination,  those  captures  should  be  regarded  as 
void  and  the  result  of  misunderstanding.^"  The  subject 
of  the  Malacoa  again  formed  the  topic  of  a  discussion  in  the 
House  of  Lords,  arising  out  of  a  question  addressed  to  Lord 
Lansdowne  by  the  Marquis  of  Bipon.  It  became  known 
that  the  Turkish  Government  had  allowed  other  ships  of 
the  Bussian  Fleet  to  pass  through  the  Dardanelles,  after 
>  Timet,  July  29, 1901 
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obtaming  an  official  statement  that  these  yessels  would  fly 

during  their  whole  voyage  the  commereial  flag,  that  they 

would  not  contain  either  munitions  of  war  or  armament^  and 

that  they  would  not  be  changed  into  cruisers.^      After  the 

exchange  of  Notes,  July  21-239  the  Bussian  €k)yernment 

announced  that  all  seizures  effected  by  the  Smolensk  and 

PeUrAv/rg  in  the  interral  which  elapsed  between  the  date  of 

the  determination  to  place  the  yessels  out  of  commission,  and 

the  date  of  the  communication  of  this  determination  to  the 

commanders  of  the  two  yolunteer  cruisers^'were  to  be  regarded 

as  yoid.    The  Smolensk  and  PeierAfwrg — now  the  Bum  and  the 

BnieptT — ^were  in  the  Suez  Canal  under  Admiral  Bostroysky  on 

January  13,  and  thus  some  five  months  afterwards  both  yessels 

were  found  acting  as  commissioned  yessels  under  other  names. 

There  is  some  ground  for  suggesting  that  this  amounted  to  an 

infraction  of  the  undertaking  giyen  by  the  Bussian  Ooyem- 

ment  in  July.    The  Smolensk,  a  powerful  auxiliary  cruiser  of 

great  size  and   high   speed,  could   not  haye  accompanied 

Admiial  Bohzdestyensky's  fleet  to  Far  Eastern  Waters,  if  she 

had  not  eyaded  treaty  obligations  by  her  passage  of  the 

Bosphorus  on  July  6.    The  fact  that  seyeral  months  haye 

elapsed  since  that  eyasion  can  hardly  legitimate  her  share 

in  belligerent  operations  during  the  war,  in  yiew  of  the 

fact  that  she  was  placed  out  of  commission  on  July  21  by  the 

Bussian  Goyemment    Seyeral  yessels  were,  in  fiact,  stopped, 

but  seem  to  haye  been  subsequently  released  by  either  the 

Smolensk  or  Petersbwrg.     On  July  27  the  P.  Sc  O.  steamer 

Formosa  was  seized  ninety  miles  south  of  Daedalus  Lighthouse 

by  the  Sm^oUnOc.    The  Agra  was  also  stopped  by  the  Smolensk 

and  the  Petersburg.    On  July  27  the  German  liner  Holsatia  was 

seized  in  the  Bed  Sea.    On  August  22  it  was  announced  that 

the  Smolensk  had  stopped  the  British  steamer  Comedian,  eighty 

miles  off  East  London,  ten  miles  from  shore  off  the  mouth  of 

Basha  Biyer.    The  sequel  was  not  without  a  compensating 

element  of  humour  to  English  obseryers.    Owing  to  the  high 

turn  of  speed  possessed  by  the  two  Bussian  yolunteer  cruisersi 

and  to  the  fact  that  they  both  operated  in  company  and  kept 
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the  high  seas,  it  became  apparent  that  the  BoBsiaii  Gh>Tem- 
menty  not  possessing  at  that  date  any  other  fast  cmisers  in  the 
ocean  tracks  frequented  by  the  Smolensk  and  Petersburg,  was 
quite  incapable  of  communicating  to  the  commanders  of  those 
vessels  their  determination  to  revoke  the  commissions. 

On  August  26  it  was  announced  that  the  Bussian  Gtovern- 
ment  had  requested  the  British  Gh>yemment  to  give  orders 
to  stop  the  Smolensk  and  Petersbu/rg.  The  vessels  intrusted 
by  our  Government  to  deliver  these  orders  were  the  Orescent, 
cruiser.  Captain  T.  D.  W.  Napier,  flying  the  flag  of  Bear- 
Admiral  John  Dumford,  03.,  D.S.O.y  the  Pearl  cruiser,  Captain 
E.  P.  Ashe,  the  Odin,  sloop,  Commander  L.  H.  D.  Pearce, 
and  the  Forte  cruiser,  Captain  C.  H.  Dundas.  The  sequel 
illustrated  the  extraordinary  difficulty  of  arresting  on  the 
high  seas  commerce  destroyers  of  a  high  turn  of  speed,  for 
it  took  more  than  a  fortnight  to  deliver  the  orders  of  the 
Bussian  Government  to  the  Smolensk  and  Peterdmrg.  On 
September  8,  the  Forte,  being  at  Zanzibar,  after  weighing 
anchor,  saw  the  masts  of  two  suspicious  steamers  in  Menai 
Bay,  South  Island.  These  vessels  proved  to  be  the  Smolensk 
and  Petersburg.  Captain  Dundas  delivered  to  Captain  Skalsky 
of  the  Peterdfurg  the  Bussian  cypher  telegram  and  the  formal 
protest,  with  the  demand  of  the  British  (Government,  calling 
upon  the  Bussian  cruisers  to  desist  from  interfering  with 
neutral  shipping.  The  Petersburg  proved  to  be  armed  with 
seven  5-inch  and  a  few  smaller  guns.  The  Smolensk  was 
armed  with  11  guns  of  a  different  calibre.  They  were  fol- 
lowed about  by  the  Hambourg- American  liner  Holsaiia,  their 
collier.  Had  they  not  been  driven  in  by  stress  of  weather, 
the  commander  of  the  Petersburg  declared  he  would  not  have 
put  into  port,  and  the  quest  of  the  Forte  might  have  been 
indefinitely  prolonged. 

The  question,  whether  a  Bussian  volunteer  cruiser  is  a 
privateer  or  not,  presents  some  difficulty.  Mr.  W.  E.  Hall, 
who  has  treated  the  question  with  great  care,  points  out  that 
the  use  of  the  commercial  flag  by  vessels  of  the  Volunteer 
Fleet  can  hardly  be  regarded  as  serious ;  they  are  vessels  be- 
longing to  the  imperial  navy,  and  appear  to  be  employed 
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in  time  of  peace  solely  in  public  seryices,  snch  as  the  convey- 
anoe  of  oonTicta  to  the  Bussian  possessions  on  the  Pacific. 
The  position  of  the  Bussian  Yolanteer  Fleet  is  in  this  respect 
to  be  distingnished  from  that  of  the  steamers  belonging  to 
the  great  French  mail  lines,  or  from  that  of  the  liners  sub- 
sidized by  Oreat  Britain,  inasmuch  as,  in  .the  two  latter 
cases,  so  long  as  peace  lasts,  the  yessels  are  employed  in 
genuinely  private  and  commercial  pnrposes.  The  only  differ- 
ence between  the  French  mail  steamers  and  the  liners  sub- 
sidized by  Great  Britain  is  that  the  latter  are  not  necessarily 
commanded,  in  time  of  peace,  by  an  officer  in  the  Boyal 
NaTy,  whereas  the  former  are.  It  cannot,  perhaps,  be  con- 
olnsiyely  inferred  from  Mr.  W.  E.  Hall's  examination  of 
the  question  that  the  employment  by  France  of  her  mail 
steamers  in  time  of  war,  or  the  employment  of  subsidized 
liners  by  Great  Britain  in  time  of  war,  would  constitute  an 
infraction  of  the  first  article  of  the  Declaration  of  Paris. 
On  the  contrary,  Mr.  Hall  apparently  holds  that  when,  in 
time  of  war,  a  vessel  is  brought  into  close  connection  with 
the  State,  and  is  actually  incorporated  in  the  regular  navy 
of  a  State,  it  cannot  be  considered  a  privateer.  But  he 
places  the  legitimacy  of  the  status  of  vessels  belonging  to 
the  Bussian  Yolunteer  Fleet  on  at  least  as  high  a  footing  as 
that  of  the  liners  which  Great  Britain  and  France  propose 
to  employ  in  times  of  emergency.  It  must  therefore  be 
concluded  that  he  does  not  consider  the  former  privateers.^ 

Professor  T.  £.  Holland  considered  that  the  Petertbwrg  was 
''  an  unqualified  cruiser,''  or  a  **  vessel  not  entitled  to  exercise 
belligerent  rights."*  This  may  imply  that,  in  his  opinion, 
the  Petefiburg  was  a  privateer;  but,  more  probably,  expresses 
the  view  of  Lord  Lansdowne,  that  the  vessel  could  not  have 
passed  the  Straits  if  at  the  time  she  had  been  a  ship  of  war. 

But  it  remains  true  that  Sir  R  Phillimore,  writing  at  a 
time  when  privateering  had  only  been  temporarily  renounced 
by  Great  Britain,  employs  the  expression  **  maritime  volunteer  " 
as  merely  synonymous  with  ''privateer,"  and  considers  that 

>  HaU'8  "Intaniatkaua  Law,"  5th  ecL,  part  iii  e.  tu.  p.  527. 
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such  yesBels  are  necessarily  proyided  with  letters  of  marque, 
and  not  with  commissions.^  On  this  view,  if  the  Bnssian  volun- 
teer cruisers  are  what  they  call  themselyes,  they  mnst  be 
privateers.  And  Mr.  Hall's  observations  are  not  inconsistent 
with  this  view,  for  he  insists  that  the  test  is  the  closeness  of 
the  connection  between  the  subsidized  or  volunteer  cruiser 
and  the  regular  navy,  or  the  degree  in  which  the  former  is 
subjected  to  naval  discipline.  It  is  impossible  to  refrain  from 
observing  that  the  Smolensk  and  Peter^jwrg^  throughout  the 
entire  duration  of  the  raid  (July  6-September  8,  1904), 
operated  entirely  by  themselves,  and  neither  received  nor 
rendered  any  assistance  from  or  to  the  regular  navy  of  Bussia. 
If  there  is  any  force  in  these  observations,  the  operations 
of  the  Smolensk  and  Peierdwg  involved  an  infraction,  not  only 
of  the  treaties  closing  the  Straits,  but  also  of  the  first  article  of 
the  Declaration  of  Paris,  1856. 

1  Fhillimoro's  **  Interntttioiul  Law,"  toL  iii.  8. 92,  p.  187. 
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CHAPTER  m. 

DECLABATION  OF  WAB  AND  MANIFESTO. 

The  sobjeot  of  dedaiation  of  war  may  be  regarded  from  the  AiithontaiiT» 
point  of  view  both  of  authority  and  practice.    Among  the  long  oUigatioa  to 
line  of  writers  whose  treatises  constitute  one  sonroe  of  the  law  ^^^'^'^  '^^' 
of  nations,  Grotins  and  Emerigon  lay  it  down  that,  as  a 
matter  of  right,  war  ought  to  commence  with  a  solemn  declara- 
tion.   Bynkershoek  ^  and  Heineccius  *  maintain  that,  although 
a  declaration  of  war  may  very  properly  be  made,  yet  it  cannot 
be  required  as  a  matter  of  right.    Grotins  thinks  war  should 
be  declared  not  so  much  in  order  that  an  enemy  may  be  put 
on  his  guard  (which  is  matter  rather  of  magnanimity  than 
of  right),  but  that  it  may  be  dear  that  the  war  is  not  under- 
taken by  private  persons,  but  by  the  will  of  the  whole  com- 
munity, whose  right  of  willing  is  in  this  case  transferred  to 
the  supreme  magistrates  by  the  fundamental  laws  of  society.* 

Blaokstone  (1   Comm.  c.  yii.)  observes  that  in  order  to  Sir  Wm. 
make  a  war  completely  effectual,  it  is  necessary  in  England  from  the  point 


that  it  be  publicly  declared  and  duly  proclaimed  by  the  ^lij^jSuw. 

Sing's  authority,  and  then  all  parts  of  both  the  contending 

nations,  from  the  highest  to  the  lowest,  are  bound  by  it    And 

whereyer  in  a  nation  the  right  resides  of  beginning  there  must 

also  reside  the  right  of  ending  it,  or  the  power  of  making 

peace.    And  the  same  check  of  Parliamentary  impeachment, 

the  same  writer  continues,  for  improper  or  inglorious  conduct, 

in  beginning  or  conducting  or  concluding  a  national  war,  is  in 

general  sufficient  to  restrain  the  Ministers  of  the  Grown  from 

a  wanton  or  injurious  exercise  of  the  Gbvemment  prerogatiye. 

These  obeenrations  of  Blackstone  were,  no  doubt,  accurate 

»  2««  J.  P.,"  L  ia  c  ii.  »  "EL,"  n.  8. 198. 
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enough  in  17679  when  the  Commentariee  appeared.    Only  fiye 
years  preTioosly,  in  1762,  as  Sir  Travers  Twiss  points  out, 
England  formally  declared  war  against  Spain. 
8Q88«>J«d  The  above  quoted  obseryations  of  Grotius,  and  no  less  of 

WAAOM^    lOf   ft 


adenmdeclar-  Blackstone,  suggest  that  the  necessity  for  a  solemn  declaration 
J^^^iS  of  war  was  justified  by  the  &ot  that»  at  least  down  to  the  end 
obugatoiy.  -^f  ^1^^  eighteenth  century,  the  practice  of  foreign  enUstment 
was  generally  prevalent  In  the  time  of  Grotius  many 
Englishmen  and  Scotchmen  fought  in  the  army  of  Gustavus 
Adolphus  during  the  Thirty  Years*  War.  In  the  reign  of 
George  IL  Parliament  passed  measures  on  the  subject  of 
foreign  enlistment  to  discourage  the  formation  of  Jacobite 
armies  in  France  and  Spain.  It  is  clear  that  Grotius  was 
struck  by  the  convenience  of  a  solemn  declaration  of  war  at  a 
time  when  Europe  was  over-run  with  laige  bodies  of  mercenary 
troops  or  eondottieri,  who  were  not  uncommonly  engaged  in 
making  private  war  upon  one  another.  Again,  in  an  age  when 
foreign  enlistment  in  tunes  of  peace  was  general,  it  was  no 
doubt  highly  convenient  for  a  State  to  issue  a  solemn  declara- 
tion of  war  in  order  to  recall  citizens  who  might  be  serving  in 
the  armies  of  other  Princes  or  States,  possibly  even  in  those  of 
the  enemy.  In  this  connection  it  is  instructive  to  notice  that 
the  altered  feeling  throughout  the  Western  World  on  the 
subject  of  foreign  enlistment  roughly  coincided  in  date,  at  least 
in  this  country,  with  the  tendency  to  commence  hostilities 
without  a  solemn  declaration  of  war.  On  the  other  hand,  an 
obvious  explanation  of  the  absence  of  declaration  in  EngUsh 
practice,  during  the  nineteenth  century  (the  single  instance  to 
the  contrary  occurring  in  the  Crimean  War)  is  the  long 
neutrality  which  followed  the  exertions  of  this  country  in  the 
Great  War. 
8ol«nin  dBckr-  It  is  a  somewhat  curious  circumstance  that  although  there 
Gn^BrSLiJhas  been  an  unmistakable  tendency  for  solemn  declaration 
^^^  of  war  to  fall  into  desuetude,  England  should  have  issued 

such  a  declaration  in  1854,  the  last  occasion  in  which  she 
engaged  in  a  contest  in  Europe.      One  recent  authority^ 
goes  so  far  as  to  say  that  the  legal  effects  of  war  can  always  be 
*  Dr.  T.  J.  Lawrenoo. 
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dated  from  the  first  act  of  hostility,  and  in  fi&ct  are  so  dated, 
except  in  the  few  cases  where  the  struggle  is  inaugurated  by  a 
formal  declaration.  Fiore  ^  is  less  dogmatic :  **  It  is  a  question 
which  can  be  debated  whether  the  commencement  of  hostilities 
ought  to  be  established  by  a  formal  and  solemn  declaration  of 
war,  or  by  the  publication  of  a  challenge^  by  a  manifesto,  or  by 
any  other  formality.  In  other  ages  it  was  considered  neces- 
sary to  make  a  solemn  and  formal  challenge  to  the  enemy  to 
legitimize  acts  of  hostility  directed  against  him."  Mr.  W.  E. 
Hall  denies  the  necessity  of  issuing  a  formal  declaration  of 
war,  while  fully  recognizing  the  existence  of  the  dang^s  likely 
to  arise  from  unexpected  attacks,  surprises,  and  international 
disloyalty.  On  the  other  hand,  a  foreign  publicist,  M.  Des- 
pagnet,  insists  that  a  solemn  declaration  of  war  constitutes  the 
sole  effectual  means  of  averting  surprises,  to  which  it  may,  . 
perhaps,  be  replied  that  it  is  by  no  mdans  the  object  or  duty  of 
a  belligerent  to  prevent  surprises.  Mr.  Hall's  general  com- 
ment is  also  sensible,  that  no  forms  give  security  against 
disloyal  conduct.*  The  same  writer  points  out  that  there  is  a 
great  difference  between  the  solemn  and  formal  declaration  of  I>»t]xietioii 
war  and  a  manifesto.  The  practice  of  issuing  a  manifesto  was  ckntimi  of 
commended  by  YatteL^  Manifestoes  have  a  ''twofold  object  fl^^J^ 
over  and  above  notice  to  the  enemy,  viz.  (1)  to  warn  subjects 
and  neutrals  of  the  outbreak  of  hostilities,  and  (2)  to  justify 
the  war  in  the  opinion  of  foreign  Powers.**  *  At  the  commence- 
ment of  the  present  Busso-Japanese  War,  Japan  issued  a 
solemn  and  formal  declaration  of  war,*^  while  the  Tzar  addressed 
a  manifesto  to ''  all  his  faithful  subjects.'*  ^ 

M.  Frantz  Despagnet  has  called  attention  to  the  real  distinc- 
tion between  the  ordinary  declaration  of  war  and  a  manifesta 
To  assert,  he  insists,  that  a  manifesto  is  equivalent  to  a 
declaration  of  war  is  to  be  satisfied  with  a  fiction,  unless  it  be 
understood  that  hostilities  are  not  to  commence  until  it  is 
reasonably  certain  that  authenticated  information  of  the  con- 
tents of  the  manifesto  has  reached  the  enemy  Government.    A 

>  •*KoQTQaii  Dioit  InteniatioDa]  PabUo»"  ed.  1886.  «  dih  ed.,  p.  884. 

<  «« Droit  des  Gens,**  Lilic.  It.  art  62. 

*  Cf.  WaUcer'B  **  PubUo  International  Law,**  p.  104. 
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formal  dedaiation  of  war  no  doubt  in  old  days  f ninished  the 
most  effectiye  notice  to  the  enemy  Gh>yeniment»  ainoe  in  the 
middle  ages  the  solemn  declaration  was  brought  by  a  special 
messenger,  or  hira/iU  ffarmeSf  to  the  court  of  the  enemy,  and 
an  intenral  was  commonly  fixed  between  the  receipt  of  the 
declaration  and  the  commencement  of  hostilities.  IL  Des- 
pagnet  considers  that  the  necessity  of  issuing  a  solemn  and 
formal  declaration  of  war  is  an  inference  from  the  Congress  of 
Paris,  1856,  but  the  grounds  for  this  yiew  are  not,  perhaps,  very 
apparent  Mr.  Lawrence  has  given  the  true  reason  for  the 
desuetude  into  which  declarations  have  &llen :  '*  A  careful  State 
can  hardly  be  taken  by  surprise  since  the  ease  of  communica- 
tion in  modem  times  renders  the  concealment  of  any  unusual 
The  giowth  of  concentration  of  troops  almost  impossible.*'  It  is,  however, 
tion  tends  to  only  with  a  qualification  that  the  necessity  for  declarations  can 
^l^^^tt  ^  pronounced  extinct.  As  between  belligerents,  though 
KtonnJecU-  desirable^  they  are  not  essential ;  as  between  belligerents  and 
neutrals,  they  are  rightly  held  a  condition  precedent  of  the 
onerous  neutral  obligations  called  into  existence  by  war. 
Similarly,  a  declaration  of  war  is  a  convenient,  though  not  a 
necessary,  method  of  formally  apprizing ;  the  citizens  of  the 
belligerent  of  the  restrictions  imposed  upon  their  trade  by  the 
outbreak  of  war.  In  Bynkershoek's  phrase,  ^  Ex  natura  belli 
commercia  inter  hostes  oessare  non  dubitandum."  All  trade  is 
at  once  diecked,  for  no  contracts  are  legal,  and  no  recovery  of 
debts  can  be  obtained  in  the  courts  of  the  countries  affected. 

Writers,  like  IL  Despagnet,  who  urge  the  necessity  of  a 
solemn  declaration  of  war,  are  driven  to  admit  that  the  rule 
does  not  apply  to  either  a  defensive  or  a  civil  war,  on  which 
reservation  the  refiection  at  once  arises  that  no  nation  has  ever 
yet  on  its  own  admission  waged  any  but  a  defensive  war,  so 
that  on  this  view  declarations  are  likely  to  be  infrequent 
Fkeeedentiof  Turning  to  practice  and  the  history  of  the  topic,  in 
ntioiu  of  war.  antiquity  and  throughout  the  middle  ages^  the  commencement 
of  war  was  always  dated  from  a  solemn  and  formal  declaration. 
The  Greeks  and  Bomans  uniformly  adopted  this  practice. 
Among  the  latter  the  Pater  Patratus  and  the  Fecial  Oollege 
were  especially  intrusted  with  the  formal  declaration  of  war. 
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In  the  middle  ages  the  declaration  was  made  by  letters  of 
defiance  dispatched  by  heralds  to  the  sovereign  of  the  enemy. 
It  was  the  eastern  bom  the  twelfth  to  the  fonrteenth  centuries 
to  interpose  a  delay  of  three  days  between  the  declaration  and 
the  attack.  This  interval  was  adopted  by  Frederic  Barba- 
lossa,  in  his  Landfriede,  or  Cionstitation'  of  the  Peace  of  the 
Empire,  piomnlged  at  Nnrembonrg  in  1187,  and  also  by 
Charles  IV.,  in  the  Golden  Bnlle  of  1856.  It  has  been 
observed  that  the  declaration  of  war  in  the  middle  ages  bore 
no  small  resemblance  to  the  cartel  of  a  knightly  encounter, 
and  probably  sprang  from  the  belief  that  it  was  the  part  of  a 
trae  soldier  not  to  attack  his  opponent  without  notice.  Occa- 
sionally the  notice  was  made  the  occasion  of  insult,  as  when 
Charles  Y.  of  France  declared  war  in  1369  against  Edward 
in.  by  a  letter,  the  bearer  of  which  was  a  common  servant 
In  1427  Amadeus,  Duke  of  Savoy,  announced  by  the  formal 
litterm  diffidaUonU  that  he  was  prepared  as  against  the  Duke 
of  Milan  *'oum  amicis  nostris  prosilire,  ut  dum  licet  valeamus, 
Altissinio  ooncedente,  conspiratis  injuris  obviare.'*  Queen 
Mary  declared  war  by  letters  of  defiance  dispatched  by  heralds 
agamst  Henry  II.  of  France.^  In  1657,  a  Swedish  herald 
brought  a  declaration  of  war  to  the  Court  of  Copenhagen. 
This  appears  to  be  the  last  instance  of  declaration  of  war  by 
the  hSrauta  formes.  In  1671  Charles  IL  sent  a  written 
declaration  of  war  to  Holland.  But  in  1588,  Philip  of  Spain 
sent  the  Armada  against  England  without  any  declaration  of 
war,  and  Gustavus  Adolphus  did  not  issue  one  when  he 
attacked  the  German  Empire  in  1680.  From  1700  to  1800,  as 
M.  Despagnet  points  out,  nations  dispensed  more  and  more 
with  the  formalities  of  a  preliminary  declaration,  and  un- 
expected attacks  were  even  the  rule.  Thus  Frederic  the 
Great  in  1740  flung  his  troops  across  the  borders  of  Silesia 
two  days  before  his  ambassador  arrived  at  Vienna  to  demand 
its  surrender.  Austria,  it  is  true,  observed  the  old  formalities 
when  she  invaded  Silesia  a  little  latter,  but  her  object  was  not 
improbably  to  excite  odium  against  Prussia  by  the  contrast 
The  value  of  the  practice  is  well  illustrated  by  the  fsust  that 
*  HoQiiiahedV'*  CaiiQiiideB,"  voL  ir.  p.  87. 
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dedarations  of  war  were  frequently  issaed  after  the  war  had 
gone  on  for  aome  time,  as  was  the  case  in  1665,  when  the 
English  declared  war  against  the  Dutch,  though  all  through 
1664  the  two  nations  had  been  fighting  in  Africa,  the  West 
Indies,  and  along  the  North  American  coast  Delay  in  the 
issue  of  the  formal  dedaraticm  often  occurred  naturally 
enough  when  the  war  broke  out  in  distant  dependenciee^  or 
when  one  of  the  parties  commenced  as  an  accessory  by  giving 
limited  assistance  to  a  friend,  and  afterward  became  a  prin- 
cipal. In  such  cases  as  these  the  treaty  of  peace  sometimes 
stipulated  that  all  prizes  made  before  the  declaration  of  war 
should  be  returned.  In  the  nineteenth  century  the  American 
wars  with  Oreat  Britain  in  1812,  and  with  Morocco  in  1846, 
were  commenced  without  notice.  In  the  case  of  the  United 
States  there  can  be  no  uncertainty  as  to  the  commencement 
of  war,  for  the  constitution  provides  that  no  hostilities  can 
commence  without  the  authority  of  an  Act  of  Congress. 
This  Act  is  a  convenient  substitute  for  formal  notification  by 
heralds  or  otherwise.  Piedmont  and  France  waged  war 
against  Naples  and  Mexico  respectively  in  the  years  1838  and 
1860  without  previous  declarations.  It  is,  however,  a  singular 
circumstance  that  the  great  European  wars  of  the  last  half  of 
the  nineteenth  century  witnessed  a  return  to  the  old  practica 
On  March  28,  1854^  Queen  Victoria  issued  a  proclamation, 
containing  a  declaration  of  war  against  His  Imperial  Majesty 
the  Emperor  of  all  the  Bussias.  In  fieust,  this  declaration  of 
war  followed  upon  the  entry  of  the  British  fieet  into  the  Black 
Sea  on  a  warlike  errand,  and  preceded  the  withdrawal  of  the 
ambassadors  on  either  side.  In  the  case  of  the  Ionian  ships 
(1855),  2  Spinks,  212,  215,  Dr.  Stephen  Lushington  commented 
upon  the  declaration  of  war,  which  is  also  discussed  by  Fhilli- 
more,  whose  work  was  published  during  the  war.^  The 
notoriety  of  the  declaration  makes  it  strange  that  Sir  Travers 
Twiss  should  state*  that  this  country  had  not  issued  a 
solemn  declaration  of  war  since  1762.  In  1870  Prince 
Bismarck  handed  an  official  notification  of  war  to  the  French 
ehaargi  Saffaires  at  Berlin,  who,  in  turn,  handed  a  formal 
>  ''Xntematianal Um!"  voL  lii.  p.  94.  '  Ibid., p.  S5. 


DBGLABATION  OF  WA£  AND  MANIFESTO.  57 

dedaiatian  of  war  by  Fianoe  against  Frossia.    Declarations  of 

war  are,  therefore,  sometimes  bilateral.    In  a  case  that  arose 

ont  of  the  war  between  Great  Britain  and  Sweden  in  181% 

which  was  a  case  of  war  beginning  by  a  unilateral  declaration, 

Lord  StoweU  observed  that  it  made  no  difference,  so  fi&r  as 

setting  up  a  state  of  war  is  concerned,  whether  war  is  declared 

merely  nnilaterally,  or  not  at  alL    After  noticing  that  in 

1812,  Sweden  had  declared  war,  and  that  Great  Britain  had 

not  done  so.  Lord  StoweU  observed :  **  It  was  not  the  less  a 

war  on  that  account,  for  war  may  exist  without  a  declaration 

on  either  side.    It  is  so  laid  down  by  the  best  writers  on  the 

law  of  nations.    A  declaration  of  war  by  one  country  only  is 

not,  as  has  been  represented,  a  mere  challenge,  to  be  accepted 

or  refosed  at  pleasure  by  the  other.    It  proves  the  existence 

of  actual  hostilities  on  one  side  at  leasts  and  puts  the  other 

party  also  into  a  state  of  war,  though  he  may,  perhaps,  think 

proper  to  act  on  the  defensive  only."  ^    Great  Britain  carried 

on  this  war.  Lord  Stowell  subsequently  observed,  ^  with  for- 

bearanca"    The  island  of  Hanoe  was  occupied,  and  this  seems 

the  only  belligerent  operation  conducted.    The  fact  that  a 

declaration  of  war  cannot   be  regarded,  as    Lord   Stowell 

observed,  as  a  mere  challenge,  shows  that  the  term  now 

deviates    from    its    original   signification,    when   it    seems 

clearly  to  have   been  a  challenge  conveyed    through  the 

hirafU  d^armes,  who  also  declared  peace  as   well  as  war, 

even  so  late  as  the  eighteenth  century.    In  1877  a  despatch 

declaring  war  was  handed  to  the  Turkish  representative  at  St. 

Petersburg.     Formal   declarations,  after   commencement   of 

hostilities,  were  issued  by  both  belligerents  in  the  Ohino- 

Japanese  War  of  1894,  the  announcement  being  bilateral  in 

this  case  alsa     Much  controversy  was  excited  by  Japan's 

action  at  the  commencement  of  the  recent  war.    The  events 

leading  up  to  the  outbreak  of  hostilities  appear  to  be,  shortly, 

as   follows.      On   January    16,   M.    Eurino,    the   Japanese  Higtoiyof 

ambassador,  delivered  certain  proposals  regarding  the  settle-  ^'^'"TSv!^ 

ment  of  Korea  and  Manchuria^    These  proposals  apparently  ties  between 

)  Japan,  Jan.- 
Feb.,  ISOi. 


remained  under  consideration  at  the  Bnssian  Foreign  Office  Japan,  Jan.- 

^etir- 


^  Tk0  EUm  Afm,  (1S18)  1  Dods.,  Bep.  244^  US. 


58  INTERNATIONAL  LAW. 

for  some  thiee  weekai  On  February  6,  M.  Eorino  handed 
to  the  Busaian  Minister  for  Foreign  Affairs  two  Notes,  the  first 
of  which  notified  the  rupture  of  negotiations  on  the  ground 
that  Russia  was  evading  a  reply  to  the  Japanese  proposals, 
the  second  announced  the  dissolution  of  diplomatic  relations, 
and  added  that  the  Japanese  ambassador,  with  the  staff  of  the 
legation,  would  leave  St.  Petersburg  on  the  tenth.  These 
Notes  were  accompanied  by  a  private  letter  from  11  Eurino 
to  Count  Lamsdorff,  in  which  the  hope  was  expressed  that  the 
rupture  of  diplomatic  relations  would  be  confined  to  as  short 
a  time  as  possible,  a  communication  whicK  recalls  the  historic 
conversation  of  Napoleon  IIL  with  the  Austrian  ambassador 
on  the  eve  of  the  Solferino  campaign.  Meanwhile,  on  the  8th 
of  February,  two  days  after  the  Japanese  ambassador  had 
announced  that  his  (Government  had  terminated  diplomatic 
relations  with  the  Oourt  of  St  Petersburg,  belligerent  opera- 
tions were  commenced.  According  to  the  evidence  at  present 
available,  the  Bussian  gun-boat  Kcrietz  assumed  the  offensive 
against  Admiral  Uriu's  squadron,  which  was  escorting  some 
Japanese  transports  to  Ohemulpho.  The  Japanese  replied 
by  discharging  torpedoes.  It  appears  to  be  established  that 
the  Kori^  fired  the  first  shot^  The  next  day.  Admiral  Uriu, 
having  formally  called  upon  the  two  Bussian  warships  in 
Ghemulpho  harbour  to  surrender,  attacked  them  as  they  came 
out  of  the  harbour,  and  a  battle  ensued  off  the  Polynesian 
islands,  in  the  course  of  which  both  the  Bussian  vessels  were 
sunk. 
Japanese  de-       ^^  February  10  the  Emperor  of  Japan  issued  a  solemn 

ff***^  ^     declaration  of  war,  of  which  the  text  is  as  follows : — 
war,  ' 

*'  We,  by  the  Grace  of  Heaven,  the  Emperor  of  Japan,  seated 
on  the  Throne  occupied  by  the  same  dynasty  from  time  im- 
memorial, do  hereby  make  proclamation  to  aU  our  loyal  and 
brave  subjects  as  follows: 

"  We  hereby  declare  war  against  Bussia,  and  we  command 
our  army  and  navy  to  carry  on  hostilities  against  her  in 
obedience  to  duty  and  with  all  their  strength,  and  we  also 
command  our  competent  authorities  to  make  every  effort  in 

>  2Vmm,  February  11, 1904,  p.  8. 
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pmsnanoe  of  their  duties  and  in  accoidanoe  with  their  powers 
to  attain  the  national  aim,  with  all  the  means  within  the  limits 
of  the  law  of  nations. 

^We  haye  always  deemed  it  essential  to  international 
relations,  and  made  it  onr  constant  aim  to  promote  the 
pacific  progress  of  our  Empire  in  civilization,  to  strengthen 
our  friendly  ties  with  other  States,  and  to  establish  a  state 
of  things  which  would  maintain  enduring  peace  in  the 
extreme  East,  and  assure  the  future  security  of  our 
Dominion  without  injury  to  the  rights  and  interests  of 
other  Powers. 

"Our  competent  authorities  have  also  performed  their 
duties  in  obedience  to  our  will,  so  that  our  relations  with 
all  Powers  have  been  steadily  growing  in  cordiality. 

"It  was  thus  entirely  against  our  expectation  that  we  haye 
unhappily  come  to  open  hostilities  against  Bussia. 

"  The  integrity  of  Korea  is  a  matter  of  the  gravest  concern 
to  this  Empire,  not  only  because  of  our  traditional  relations 
with  that  country,  but  because  the  separate  existence  of  Korea 
is  essential  to  the  safety  of  our  realm. 

"Nevertheless,  Bussia,  in  disregard  of  her  solemn  treaty 
pledges  to  China,  and  of  her  repeated  assurances  to  other 
Powers,  is  still  in  occupation  of  Manchuria,  and  has  con- 
solidated and  strengthened  her  hold  upon  those  provinces, 
and  is  bent  upon  their  final  annexation. 

"And  since  the  absorption  of  Manchuria  by  Bussia  would 
render  it  impossible  to  maintain  the  integrity  of  China,  and 
would,  in  addition,  compel  the  abandonment  of  all  hope  for 
peace  in  the  Extreme  East,  we  determined,  in  those  circum- 
stances, to  settie  the  question  by  negotiation,  and  to  secure 
thereby  a  permanent  peace. 

"  With  that  object  in  view  our  competent  authorities  by  our 
order  made  proposals  to  Bussia,  and  frequent  conferences  were 
beld  during  the  last  six  months. 

"Bussia,  however,  never  met  such  proposals  in  a  spirit  of 
conciliation,  but  by  her  wanton  delays  put  off  the  settlement  of 
the  serious  question,  and  by  ostensibly  advocating  peace  on 
the  one  hand,  while  she  was  on  the  other  extending  her  naval 
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and  military  preparations,  songht  to  aooomplish  her  own  selfish 
designs. 

^  We  cannot  in  the  least  admit  that  Bnssia  had  from  the 
first  any  serious  or  genuine  desire  for  peace.  She  has  rejected 
the  proposals  of  our  Goyemment. '  The  safety  of  Korea  is  in 
danger.  The  interests  of  our  Empire  are  menaced.  The 
guarantees  for  the  future,  which  we  have  fedled  to  secure 
by  peaceful  negotiations,  can  now  only  be  obtained  by  an 
appeal  to  arms. 

*^  It  is  our  earnest  wishes  that,  by  the  loyalty  and  yalour 
of  our  faithful  pubjects,  peace  may  soon  be  permanentiy 
restored,  and  the  glory  of  our  Empire  preserved." 

The  Japanese  declaration  appeared  in  the  Kmes  the  day  after 
the  Tzar^s  manifesto,  which  was  in  the  following  terms : — 
Wu^etioci  ^Yfe  proclaim  to  all  our  fedthful  subjects  that^  in  our 
solicitude  for  the  preservation  of  that  peace  so  dear  to  our 
heart,  we  have  put  forth  every  effort  to  assure  tranquillity  in 
the  Far  East.  To  those  pacific  ends  we  declared  our  assent 
to  the  revision,  proposed  by  the  Japanese  Government,  of 
the  agreements  existing  between  the  two  Empires  concerning 
Korean  affairs.  The  negotiations  initiated  on  this  subject 
were^  however,  not  brought  to  a  conclusion,  and  Japan,  not 
even  awaiting  the  arrival  of  our  last  reply  and  the  proposals 
of  our  Government,  informed  us  of  the  rupture  of  the  negotia- 
tions, and  of  diplomatic  relations  with  Bussia. 

''Without  previously  notifying  that  the  rupture  of  such 
relations  implied  the  beginning  of  warlike  action,  the 
Japanese  Government  ordered  its  torpedo-boats  to  make  a 
sudden  attack  on  our  squadron  in  the  outer  roadstead  of  the 
fortress  of  Fort  Arthur.  After  receiving  the  report  of  our 
Viceroy  on  the  subject,  we  at  once  commanded  Japan's 
challenge  to  be  replied  to  by  arms. 

''While  proclaiming  this  our  resolve,  we,  in  unspeakable 
confidence  in  the  help  of  the  Almighty,  and  firmly  trust- 
ing in  the  unanimous  readiness  of  all  our  fedthful  subjects 
to  defend  the  Fatherland  together  with  ourselves,  invoke 
Grod's  blessing  on  our  glorious  forces  of  the  army  and 
navy.** 
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On  Febrnaiy  19  the  Bnssian  Gtoyemment  issued  an  officiai 
eommu/nigui  in  the  following  tenns : — ^'^  Eight  days  have  now 
elapsed  since  all  Bnssia  was  shaken  with  profound  indignation 
against  an  enemy  who  suddenly  broke  off  negotiations,  and  by 
a  treacherous  attack  endeavoured  to  obtain  an  easy  success  in 
a  war  long  desired."  A  further  and  more  detailed  accusation 
appeared  in  the  Offiddl  Messe/nger  a  few  days  afterwarda  This 
publication  declared  that,  ^although  the  breaking  off  of 
diplomatic  relations  by  no  means  implies  the  opening  of 
hostilities^  the  Japanese  Gtovemment,  as  early  as  the  night 
of  the  8th  inst.,  and  in  the  course  of  the  9th  and  10th  inst., 
committed  a  whole  series  of  revolting  attacks  on  Russian  war 
vessels  and  merchant  vessels,  attended  by  a  violation  of  inter- 
national law.  Thedecreeof  the  Emperor  of  Japan  on  the  subject 
of  the  declaration  of  war  was  not  issued  till  the  11th  inst."  ^ 

A  fortnight  afterwards  there  appeared  in  the  Times  the 
answer  of  the  Japanese  Government  to  these  charges;  the 
document  proceeds  to  advance  grounds  in  support  of  the 
contention  that  Bussia's  desire  for  peace  was  not  sincere. 
The  following  reasons  were  advanced:  That  Bussia  (1)  had 
persistently  reftised  to  meet  the  proposals  made  by  Japan  in 
a  conciliatory  spirit  throughout  the  whole  course  of  the 
negotiations ;  (2)  had  put  off  the  settlement  of  the  question 
by  wanton  delays ;  (3)  had  sedulously  concentrated  her  naval 
and  military  forces  in  the  Far  East 

In  support  of  the  last  point  (which  is  clearly  the  strongest), 
the  Japanese  State  protest  averred  that  during  the  nine 
months  previous  to  the  commencement  of  hostilities,  after 
having  t?rice  promised  to  evacuate  Manchuria,  Bussia  had 
augmented  the  tannage  of  her  squadron  in  the  Far  East  by 
113,000  tons  of  war  ships.  In  the  last  six  months  of  1903 
she  had  increased  her  force  in  Manchuria  by  40,000  men, 
and  had  made  preparations  for  sending  out  200,000  more* 
The  fortifications  of  Port  Arthur  and  Yladivostook  were  being 
strengthened  day  and  night.    Forte  were  being  built  at  Huu 

>  Time$f  Febmuy  22,  1904.  For  an  example  of  the  fonnal  declaratioii  of 
mr  fomierly  iwned  by  the  Sovereign  of  this  oonntiy,  ot  Trial  of  Dr.  Henaey 
forHSgh  Traawm,  29  HoweU'a  State  Trlali,  ooL  1850  and  note  (175S). 
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Ohun,  Liao-Yang,  and  other  strategic  points.  Not  only  was 
Bossia  continnally  dispatching  arms  and  ammnnition  to  the 
Far  East,  bnt  in  October,  1903,  she  forwarded  the  necessary 
equipment  for  a  field  hospital.  All  these  preparations  were 
intensified  at  the  commencement  of  1904  On  Janaary  28, 
1904,  the  Viceroy  of  the  Far  East,  Admiral  Alexeieff,  ordered 
the  forces  on  the  Yalu  to  prepare  for  war.  Aboat  the  same 
date  the  Japanese  Commercial  Agent  at  Yladivostock  was 
ordered  to  warn  his  conntrymen  to  withdraw  to  Ehabarovka. 
Who,  in  view  of  these  fiacts,  it  was  asked,  *conld  say  that 
Bnssia  had  no  warlike  intentions,  or  that  she  was  unprepared 
for  war?  Large  forces  were  continnally  adyancing  from  Liao- 
Yang  to  the  Yalo ;  while  at  Port  Arthur  all  the  powerful 
men-of-war,  except  one  battleship  under  repair,  steamed  into 
the  open  sea. 

Japan  was  therefore  compelled,  it  was  contended,  to  take 
measures  necessary  for  her  self-defence.  The  responsibility 
for  the  challenge  to  war  must  rest  with  Bussia.  Finally, 
allusion  was  made  to  the  fact  that  on  February  6  the  Japanese 
informed  the  Bussian  Minister  for  Foreign  Affairs  that  he  was 
instructed  to  break  off  diplomatic  relations  and  terminate 
pending  negotiations,  and  that  Japan  had  decided  ''to  take 
such  independent  action  as  she  might  deem  best  to  defend  her 
position."  Great  stress  was  laid  upon  these  last  words  as 
naturally  including  the  opening  of  hostilities.  Japan  could 
not  be  blamed  if  Bussia  failed  to  place  the  natural  and  proper 
interpretation  on  the  expression ''  independent  action."  This 
learned,  lengthy,  and  luminous  reply  of  Japan  finally  con- 
cluded with  obserying  that  a  solemn  declaration  of  war  is  not 
an  indispensable  requisite  to  legitimize  the  commencement  of 
hostilities.  Historical  consistency  prohibited  Bussia  from  oon- 
troyerting  this  position,  because  there  were  not  only  many 
instances  of  Bussia  taking  hostile  action  without  declaring 
war,  but  in  1808  she  inyaded  Finland  eyen  before  the  rupture 
of  diplomatic  relations.^ 

>  2ViiiM,MttefaS,p.0. 

BonU  has  not  cnlj  thus  cmnmfmeftl  hostilittas  withoat  withdrawing  her 
•mbaandor;  bnt,  like  Korea  in  the  late  war,  haa  actnallj  maintained  ;her  am- 
baflMdor  in  belligerent  temtcxy  thronghont  a  war.     The  PdUah  War  of   1792 
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From  the  point  of  view  of  international  law,  it  is  of  some 
interest  to  examine  the  contention  of  Bussia,  that  the  breaking 
oS  of  diplomatic  relations  by  no  means  implies  the  opening  of 
hostilities.  It  has  been  noticed  that  by  treaty  between  France 
and  Brazil,  Jnne,  1826,  hostilities  are  dated  from  the  with- 
drawal of  an  ambassador.  Bnt  a  treaty  may  be  regarded, 
as  Lord  Mansfield  and  Pitt  contended,  as  creating  an  excep- 
tion to  the  general  rale.  It  seems  necessary  to  distinguish 
between  the  withdrawal  of  an  ambassador  dm^licUer,  and  the 
withdrawal  of  an  ambassador  with  the  entire  staff  of  a 
legation.  The  withdrawal  of  an  ambassador,  leaving  the 
interests  of  his  Government  in  the  hands  of  a  ehargS  d'affaires, 
is  a  well-known  method  of  indicating  that  the  relations 
between  the  two  States  are  strained.  But  this  does  not  by 
any  means  imply  that  war  will  come.  One  may  cite  the  recent 
instances  of  Venezuela  and  Servia.  The  British  ambassador 
was  withdrawn  in  both  cases,  and  British  interests  were 
intrusted  to  a  chargi  S affaires. 

But  on  February  6,  1904,  M.  Eurino  announced  to  the 
Bussian  Minister  for  Foreign  Affiurs  his  withdrawal  with  the 
entire  staff  of  the  legation.  As  £Ar  as  precedents  are  con- 
cerned, they  could  probably  be  found  to  support  Japan's 
action,  even  assuming  the  whole  gravamen  of  the  Bussian 
charges.  Nor  could  the  nations  of  Europe  support  Bussia^s 
contention  with  much  consistency. 

In  1854  the  French  fleet,  in  conjunction  with  the  British, 
entered  the  Black  Sea  with  orders  to  compel  the  Bussian 
squadron  to  return  to  Sebastopol  before  the  ambassadors  had 
been  withdrawn  on  either  side.  The  Franco-German  War  of 
1870  serves  as  a  reminder,  that  even  where  hostilities  are 

conuneneed  by  11  Bnlgakow,  CStttharine  n.'8  ambMBador  at  Waisaw,  deliTering 
to  the  King  ol  Poland  on  May  18  his  sorereign'B  declaration  of  war.  Bolgakow 
remained  at  Warsaw  throughout  the  war,  which  lasted  from  May  18  to  July  28, 
and  was  thna  enabled  to  negotiate  an  annistioe  in  direct  eommmiication  witii  the 
eentral  anthoritiee.  In  the  yet  later  atagea  of  the  final  struggle  of  the  Polea  for 
independence,  the  Bussian  ambassador,  Goont  Seivier,  aetnally  aorroimded  the 
Polish  Diet  at  Grodno,  Norember,  1798,  with  an  aimed  force,  compelling  it  to  sign 
a  treaty  of  aUegiance  and  commerce  with  Bnsaa,  which  mclnded  new  cesnons  of 
tcRitory.  («  Annual  Begister,''  1792,  pt  Lpp.  68, 888 ;  ibid.,  1795,  p.  28.)  It  is 
Impossible  to  beliere  that  any  great  Power  has  ever  perpetrated  such  an  a^nse  of 
diplomatie  f onus  as  the  abora 
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preceded  by  eyery  possible  fonnality,  including  a  bilateral 
declaration,  the  actual  oomm^cement  of  hostilities  may  take 
the  form  of  a  surprise.^  Nor  is  it  possible  to  dismiss  entirely 
the  current  explanation  of  the  presence  of  the  Bussian  yessels  in 
Ghemnlpho  harbour.  A  possible  explanation  is  that  they  were 
stationed  there  to  deal  with  the  suspected  Japanese  plan  of 
landing  in  this  harbour.  The  £actS|  firstly,  that  all  autho- 
rities in  this  country  were  unanimous  in  holding  that  a  formal 
declaration  of  war  was  not  necessary  to  legitimize  hostilities, 
and,  secondly,  that  England  has  only  once,  during  a  century 
and  a  half,  since  1762,  promulged  a  declaration  of  war,  account 
for  the  indifference  with  which  the  Bussian  chaises  against 
Japan  was  received  in  England.  On  the  whole,  continental 
opinion  concurred.  At  the  dose  of  February  an  article  in 
the  Neue  Freie  Presse  opportunely  reminded  the  critics  of 
Japan  that  Bussia  invaded  Turkey  in  1877  on  the  morrow 
of  the  rupture  of  diplomatic  relations  without  declaration 
of  war. 

This  precedent  was  a  particularly  awkward  one  for  Bussian 
diplomatists,  but  in  fact  the  current  of  recent  authority  was  all 
in  one  direction.  A  declaration  of  war  is  convenient,  but  it  is 
by  no  means  necessary.  Japan  broke  no  law  in  striking  before 
the  declaration  was  made,  even  in  the  assumption  that  her 
vessels,  and  not  those  of  Bussia,  struck  the  first  blow.  On  the 
other  hypothesis,  of  course,  there  is  not  even  a  case  to  argue. 
In  the  future,  as  in  the  past,  a  nation  which,  at  the  close  of  a 
critical  diplomatic  correspondence,  sees  the  diplomatic  staff  of 
its  opponent  leave  the  capital  is  by  the  practice  of  nations 
entitled  to  no  farther  warnings  and  will  be  well  advised  to 
mobilise  its  forces. 

1  HiOleck's  « International  Law,"  ToL  i.  p.  521 


CHAPTEB  IV. 

BIGHTS  OF  WAB  WITH  BESPEOT  TO  THE   PEB80N  OF  ENBIOBS. 

Adminl  Alezdeflf  and  the  SaUulin  convicts— Treatment  of  wounded  and  piiaonen 
— General  Stoeaael  in  Port  Arthnr. 

On   May   19   Admiral   Alezeieff,   as  Viceroy   in   the  F^4f°^^ 
East,  issued  a  general  order  calling  out  Bossian  convicts  as  nneral  ocder, 
volunteers.^     Sakhalin  is  a  penal  settlement  to  which  the^^*'^^^* 
worst  criminals  from  all  parts  of  the  Bussian  Empire  are 
deported.    The  Bussian   population   of  the   island  consists 
exclusively  of  convicts   and   ex-convicts,   their  wives   and 
children,  and  officials   and   their   families.    Out   of  7J080 
convicts  transported  since  January,  1898,  no  less  than  2^836 
were  murderers,  of  whom  634  were  women.    Out  of  a  total 
of  22,167  convicts  and  ex-convicts,  quite  8,000  have  been  sent 
for  murder.' 

A  hundred  years  ago,  it  could  not  be  said  that  a  general 
order  like  that  of  Admiral  Alexeieff  would  have  been  as 

*  The  terms  of  the  general  order  are  giyen  in  the  Times^  May  24|  1904:  '*At 
m J  reqnest  the  Emperor  haa  granted  to  the  exiles  at  Sakhalin  who  hare  expressed 
m  desire  to  enrol  themselyes  in  the  yolonteer  corps  the  following  favonrs  and  priW- 
leges,  (a)  Each  period  of  two  months'  active  service  performed  hy  a  convict  shaU 
coont  as  a  /ear  of  penal  servitude,  to  he  deducted  tram  his  sentence,  and  those 
among  the  convicts  who  take  part  in  any  action  against  the  enemy  will  he  immedi- 
ately admitted  into  the  class  of  colonists.  Further,  colonists  who  live  in  the  prisons 
win  he  transfenred  to  the  division  of  convicts  who  are  allowed  to  live  ontside  the 
pnsoos.  (6)  FHsoners  in  the  division  ci  Correction  and  Detention  will  have  re- 
mitted a  year  of  their  sentence  for  each  four  months  of  service  with  the  army : 
(e)  for  colonisis  who,  on  the  completion  of  their  term,  are  to  he  registered  as 
peasants  one  month's  service  wiU  coant  as  fonr  months ;  (d)  colonist  peasants  wiU 
have  the  right  to  choose  a  domicile  in  any  province  of  the  Enquire  wpui  from  the 
cq»ita]s,  with  the  restoration  of  all  their  rights  except  that  of  owning  pn^erty." 

**  The  i^lication  of  these  privileges  is  entrusted  to  the  Ckvemor  of  Sakhalin, 
who  wiU  have  to  take  into  consideration  the  certificates  of  good  conduct  granted  by 
the  snbordinate  heads  of  convict  establishments.  All  brilliant  feats  of  arms  wiU  be 
reported  to  me  in  order  that  I  may  reduce  the  punishment  of  the  convict  dis- 
tinguishmg  himself,  and  in  exceptional  circumstances  report  them  to  the  Emperor 
to  obtain  a  full  pardon  for  the  author  of  the  achievement." 

*  CL  «  Uttennost  East,"  by  C.  H.  Hawes. 
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repellent  to  the  public  opinion  of  the  ciyilized  world  as 
it  mnst  now  be  considered.  The  epigram  of  Dr.  Samuel 
Johnson,  that  '<  Patriotism  is  the  last  refuge  of  a  scoundrel/' 
might  have  passed  for  a  serious  reflection  in  an  age  in  which 
criminals  were  systematically  permitted,  while  undergoing 
sentence,  to  pass  into  the  army.^  The  Hessian  soldiers 
employed  in  America  by  the  (Government  of  Lord  North  were 
composed,  Ooltz  wrote  (1777)  to  Frederic,  ''en  grande  partie 
des  malfedteurs  d6tach&  de  la  ch&ine/'  Mr.  W.  K  H.  Lecky 
observes — 

^  Durine  the  war  of  American  Independence,  large  numbers 
of  criminius,  of  all  but  the  worst  category,  passed  at  this  time 
into  the  English  army  and  navy/'' 

This  fitct  ought  to  be  borne  in  mind,  the  historian  adds,  in 
estimating  the  light  in  which  British  soldiers  were  regarded  in 
America  during  the  war  of  American  Independence,  and  the 
violence  and  misconduct  of  which  British  soldiers  were  some- 
times guilty.  Two  or  three  Acts  in  favour  of  insolvent  debtors 
were  passed  in  the  eighteenth  century,  granting  them  their 
liberty  on  condition  of  enlisting  in  the  army  or  navy.  But 
that  was  an  age  which  imprisoned  a  Gk)ldsmith,  a  Johnson, 
and  a  Collins  for  debt  Even  when  full  force  is  given  to  such 
facts  in  the  history  of  this  country,  they  in  no  way  extenuate 
the  course  adopted  by  Admiral  Alexeieff.  The  most  aban- 
doned class  of  criminals  did  not  pass  into  the  English  army 
a. hundred  and  fifty  years  ago,  whereas  the  convicts  of  Sakhalin 
are  admittedly  composed  of  the  worst  convicts  in  the  whole 
Bussian  Empire  of  to-day. 

At  the  time  we  permitted  convicts  to  be  enrolled  in  the 
army,  it  must  be  remembered  that  the  statute  book  was 
constantly  adding  capital  felonies,  for  offences  which  would 
now  be  considered  comparatively  veniaL  The  only  criminals 
whose  lives  were  spared  by  the  law  were  those  convicted  of 
misdemeanour  and  clergyable  felony.  Nor  can  it  possibly  be 
doubted,  in  view  of  the  terrible  severity  of  the  law  of  debt, 

*  Qode^  <f  Milittty  ForeeB  of  the  Crown,"  toL  ii.  pp.  11^15. 

*  '<ffiitoi7  of  Englaod,"  toL  liL  e.  xiil  p.  5iO. 
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that  many  penons  of  the  highest  moral  character  were  con- 
signed to  piison«  There  was  litlle  or  no  oonceiyable  objection, 
socially  or  morally,  to  permitting  insolyent  debtors  to  enlist 
in  the  army. 

Tried,  therefore,  even  by  the  ethical  standard  of  one 
hundred  and  fifty  years  ago,  the  coarse  of  Admiral  Alexeieff 
in  summoning  the  worst  class  of  criminals  to  the  standards  of 
the  Tzar  is  indefensible.  The  only  precedent  which  seems  at 
all  relevant  is  sufficient  to  condemn  the  policy  of  Admiral 
AlezeieS  In  1797  the  Directory  flung  eight  bundled  convicts 
on  shore  at  Fishguard  Bay,  Pembrokeshire,  from  three  or 
four  old  frigates,  which  immediately  put  to  sea.  The  formats 
were  soon  afterwards  captured  by  the  militia  under  Lord 
Cawdor. 

It  is  noticeable  that  about  the  date  of  Admiral  Alexeieffs 
general  order  calling  for  yolunteers  from  the  conyicts  at 
Sakhalin,  complaints  as  to  the  treatment  of  wounded  and 
prisoners  by  both  Russia  and  Japan  showed  that  the  passions 
of  both  countries  were  rising. 

It  was  stated  in  the  Times  that  the  Bussian  Gt)yemment  ^  Alleged  Bus- 
protested  to  the  Powers  signatory  to  the  Hague  and  (zeneya  ^i^SJ^SS^mn, 
Conyentions  against  the  action  of  the  Japanese  in  firing  on  a 
Bed  Cross  train  coming  from  Port  Arthur,  in  which  there  were 
two  hundred  sick  and  wounded.  The  Japanese  official  answer 
to  this  charge  stated  that  the  train,  when  approached  near 
Pu-lan-tien  by  a  Japanese  detachment,  had  no  special  marks 
as  required  by  the  Bed  Cross  regulationa  It  further  stated 
that  Bussian  soldiers  in  the  train  immediately  fired  upon 
the  Japanese,  and  that  it  did  not  raise  the  Bed  Cross 
flag  till  it  halted.  Further,  when  the  Japanese,  seeing 
the  Bed  Cross  flag  raised,  ceased  firing,  the  train  escaped. 
On  June  80  it  was  stated  in  the  Timei  that  reports  had 
oome  in  of  outrages  on  Bussian  wounded,  and  the  military 
organ  at  Liao-Yang  specified  instances  of  mutilation  of 
which  it  asserted  the  Japanese  troops  to  haye  been  guilty. 
Considering  the  enormous  armies  arrayed  on  either  side,  wd  the 
yast  theatre  of  belligerent  operations,  it  cannot  be  said  that, 
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admitting  the  acoaracy  of  the  Boasian  relation,  it  oonatitiited 
any  serious  reflection  on  the  great  Japanese  armies.  The 
instances  were  relatively  small  in  number,  and  were  attributed 
by  the  Japanese  to  the  Chinese  marauders. 

The  Japanese  charges  on  this  painful  topic  seem  somewhat 
more  seriou&  While  the  Japanese  authorities  examined  care- 
fully the  Bussian  imputations  of  infringement  of  the  laws  of 
war  by  Japanese  troops,  the  Bussian  authorities  do  not  seem 
to  haye  noticed  some  yery  serious  and  lengthy  charges  brought 
against  Bussian  troops  for  excesses  in  the  field  perpetrated  by 
them. 

The  Japanese  War  Office  published  a  statement  received 
from  General  Oku*s  army  arraigning  Bussian  conduct  in  the 
field  on  eleven  counts.  Of  them,  two  were  for  abuse  of  the 
white  flag;  one  for  persistent  firing  on  a  field  hospital  con- 
spicuously flying  the  Bed  Gross  flag,  whereby  the  Japanese 
were  compelled  to  remove  the  hospital  amid  great  danger; 
two  for  firing  on  men  of  the  hospital  corps,  though  they  were 
clearly  distinguished  by  badges;  three  for  stabbing,  shooting, 
and  slashing  wounded  men;  two  for  shockingly  mutilating 
the  dead;  and  one  for  stealing  cattle  and  horses,  and  vio- 
lating women.  Besides  the  above,  numerous  instances  are 
given  in  which  wounded  Bussians  have  fired  on  Japanese 
succouring  parties.  ^AU  these  charges,  preferred  with  full 
details,  related  only  to  General  Oku's  army,  and  were  inde- 
pendent of  the  experiences  of  General  Euroki's  army,  which 
were  stated  to  have  been  not  less  shocking.^ 

The  picture  drawn  by  these  charges  is  sufficiently  terrible, 
and  the  Bussian  Grovemment  would  have  done  well  to  inquire 
into  them.  In  any  event  it  is  fair  to  concede  that  the 
outrages  charged  are  sufficiently  few  in  number  not  to  im- 
plicate, as  a  whole,  Bussian  action  in  the  field. 

It  is  a  relief  to  turn  from  this  topic  to  the  excellence  of 
the  Japanese  hospitals,  to  which  General  Europatkin  himself 
has  borne  testimony.  An  officer  of  the  12th  Begiment  of 
Bussian  ehasseurs,  wounded  and  taken  prisoner  at  Ea-lien-ta, 
wrote  home  from  the  Japanese  field  hospital:  ''Of  course, 
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there  is  no  luxury ;  bat,  except  that  we  are  prisoners,  we  are 
mnoh  better  off  than  we  should  be  in  onr  biyonacs,'*^  Sinoe 
General  Europatkin  has  himself  attested  the  exoellence  of 
the  Japanese  field  hospitals,  it  may  ftdly  be  inferred  that 
he  has  endeayonred  to  secure  reciprocal  good  treatment  for 
woonded  Japanese  in  Bnssian  hospitals. 

The  Japanese  obseryed  the  recommendations  of  the  Hagae^ 
Conyention  at  least  as  scmpnlonsly  as  the  Bnssians.  Thus, 
the  Gh>yemment  during  the  war  haye  kept  a  bureau 
for  the  supply  of  information  respecting  prisoners.  It  was 
officially  stated  that  at  the  commencement  of  July  the 
Japanese  had  a  thousand  Bussian  prisoners  in  their  hands, 
all  of  whom  were  well  treated.  The  Japanese  Gk>yemment 
complained  that  the  Bussians  did  not  keep  a  bureau  whence 
information  might  be  deriyed  of  Japanese  soldiers  or  ^sailors 
who  had  been  made  prisoners. 

The  Bussian  Foreign  Office,  early  in  August^  informed  the 
Bed  Gross  Society  that  the  Japanese  Gk)yemment  had  declared 
its  willingness  to  concede  to  the  steamship  MangoUa^  of  the 
East  Chinese  Bailway  Company,  the  rights  enjoyed  by  military 
hospital  ships  in  yirtue  of  the  proyisions  formulated  by  the 
Hague  Peace  Conference.^ 

It  is  pleasant  to  notice  that,  at  all  eyents  in  the  latest 
phase  of  the  war,  the  Bussians  haye  learned  to  respect  the 
gallantry  of  the  Japanese.  Preyious  to  the  great  battle 
south  of  Mukden,  October  13-17,  where  the  Bussians  had 
more  wounded  than  the  French  at  Sedan,  General  Earopatkin, 
in  an  informal  conyersation  with  a  correspondent,  spoke  in 
glowing  terms  of  the  brayery  of  the  Japanese,  saying  that  they 
were  a  braye  foe,  and  that  they  were  most  correct  in  the  laws 
of  war.^    It  is  to  be  presumed,  therefore,  that  the  Bussian 

'  Timm.  June  SO,  1904. 

*  Cf.  GanYe&tion  for  the  Adaptati<m  to  mftritime  warfSftre  of  the  prinoiplee  of 
the  Genera  CooTentioii,  given  im  esCsnfo,  Wheaton,  ed.  1904,  p.  475.  It  wiU  be 
there  Men  that  both  Bnaiia  and  Japan  were  rignatoriee  to  thia  oonTontion ;  and 
the  aboye  droometanoe  ehowa  that  both  oonntriei  rely  on  it  in  the  preeent 
var.  A  revised  Gonvention,  of  great  length  and  importance,  has  naj  recently 
been  rigned  at  Genoa.  Prof.  T.  B.  Holland  aansted  as  one  of  the  British  plenipo- 
tntwries,  June,  1906. 
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general  has  beoome  Batisfied  that  the  charges  advanced  against 
the  Japanese  of  mutilating  wounded  men,  and  of  firing  on 
a  Bed  Gross  train,  aie  either  groundless  or  xeiatiyely  in- 
significant. 

It  may  be  worth  while  hero  to  mention  a  subject  that  is 

alh'ed  to  those  aboye  discussed,  and  which  equidly  raises  a 

question  of  the  laws  of  war  between  belligerents. 

Bnmonnd  Prince  Badsdwill*  who  escaped  from  Port  Arthur,  said,  pn 

?^?^oe!i>  curving  at  Chifu,  tiiat,  in  a  recent  address  to  the  garrison, 

'®^-  (jeneral  Stoessel  dedared  that  the  present  temper  of  the 

Japanese  made  resbtauce  to  the  last  drop  of  blood  a  neces« 

sity,  as  if  the  fortress  was  entered,  the  Japanese  oflicera 

would  undoubtedly  be  unable  to  restrain  their  men  from 

massacro.^ 

This  terrible  presage,  which  may  be  contrasted  with  the 
chiyalrous  acknowledgment  of  General  Suropatkin,  induces 
some  interesting  roflections  on  history,  and,  from  the  point  of 
yiew  of  inteniational  law,  recalls  Halleck's  statement  of  the  law, 
that  quarter  is  not  giyen  to  the  garrison  in  certain  juncturos, 
as  when  besiegers  are  compelled  to  deliyer  an  assault  and 
are  in  oyerwhelming  numbers  (iL  90).  Although  the  reported 
anticipations  of  General  Stoessel  were  fiJsified  by  the  eyent, 
the  influence  of  the  usage  may  perhaps  be  traced  in  the  fact 
that  Port  Arthur  was  surrendered  when  two  important  forts 
were  captored,  though  it  might  haye  held  out,  according  to 
General  Stoessel  himself,  for  four  or  five  days  longer. 
BeUigmnt         In  1543  the  French  took  Sainct  Bony  in  Piedmont  by 

QMura  in  b6- 

sieging  towns,  storm,  ^  et  furent  tons  ceuz  de  dedans  tuez,  hors  mis  le  capitaine^ 
qui  fu  perdu,  pour  ayoir  este  si  oultrageux  de  youloir  tenir  une  si 
meschante  place  deyant  le  canon."  *  But  Yattel  ^  argues  against 
executing  a  commandant,  and  M.  Heffter  (s.  128)  expresses 
the  hope  that  such  an  execution  will  neyer  occur  again. 
Calyo  (s.  856)  treats  it  as  a  still  existing  opinion  that  the 
garrison  of  a  weak  place  may  be  massacred  for  resistance, 
a  conclusion  from  which  it  would  follow  that  the  garrisons  of 
Arcot,  Lucknow,  Borke'd  Drift,  and  Mafeking  might  haye 

>  ^Vmss,  September  20, 1904.         *  Mesi.  de  Hartia  da  BelUy.  Uy.  iz. 
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been  massacred  in  the  event  of  fBdlore  with  the  approyal  of 
the  law  of  nations. 

The  Dnke  of  Wellington,  thongh  he  never  acted  in  oon« 
foimity  with  it»  wrote  in  1820 :  **  I  believe  it  has  always 
been  understood  that  the  defenders  of  a  fortress  stormed  have 
no  right  to  quarter;  and  the  practice,  which  has  prevailed 
during  the  last  century,  of  surrendering  a  fortress  when  a 
breach  was  opened  in  the  body  of  a  place  and  the  counter- 
scarp was  blown  in,  was  founded  upon  this  understanding.*'  ^ 

The  great  sieges  of  history  with  which  the  Duke  of 
Wellington  was  connected  were  those  of  Seringapatam  (1799). 
Ciudad  Bodrigo  (1812),  Badajoz  (1812),  and  Burgos  (1812), 
At  Ciudad  Bodrigo  and  Badajoz  undoubted  excesses  occurred, 
the  latter  place  was  given  over  for  two  whole  days  and  nights 
to  the  plunder  of  the  British  soldiery  before  order  was 
restored.  Ciudad  Bodrigo  and  Badqoz  constitute  instances 
where  excesses  were  perpetrated  by  the  undisciplined  violence 
of  the  private  soldiery.  Mr.  W.  K  Hall  contends  that 
the  massacre  of  the  garrison  and  people  of  Ismail  by  the 
Bussians  in  1790  constitutes  the  single  instance  of  the 
massacre  of  a  garrison  and  people.  The  difEerence  between 
the  slaughter  perpetrated  at  Ismail  in  1790  by  the  Bussians, 
and  the  excesses  committed  at  Ciudad  Bodrigo  and  Badajos 
in  1812,  was  that  the  former  were  authorized  by  the  com* 
mander,  while  in  the  latter  two  cases  the  officers  did  all 
they  could  to  restrain  their  men.  The  terrible  words  in 
which  Suvarof  authorized  the  slaughter  at  Ismail  are  as 
authentic  as  any  that  can  be  recorded  in  history,  so  that  no 
posthumous  vindication  can  be  given  to  him,  such  as  Count 
Tilly,  the  commander  of  the  besiegers  at  Magdeburg,  has. 
Sir  H.  S.  Maine  observes,*  on  the  whole,  succeeded  in 
obtaining. 

It  is  perhaps  worth  recalling  to  observe  that  the  skughter 
at  Ismail,  where  S0,000  non-combatants  perished,  exceeds  the 
estimated  accepted  by  Sir  H.  S.  Maine  of  the  holocaust  of 
human  life  which  occurred  at  Magdeburg.* 

1  "*  DeqMtohM  **  2iid  Seriei,  voL  L  p.  98. 
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Mr.  W.  R  Hall,  writing  in  1880,  obfierved  that  <"  if  one 
instance  (of  the  massacre  of  a  popnlation  sach  as  occarred  at 
Ismail)  were  now  to  occur,  the  present  temper  of  the  civilized 
world  would  render  a  second  impossible."  ^ 

<*Yet/'  as  his  editor  observes,  ''since  these  words  were^ 
written,  an  even  more  hideous  massacre  than  that  of  Ismail 
has  been  perpetrated.  On  Kovember  21, 1894^  the  Japanese 
army  stormed  Port  Arthur,  and  for  five  days  indulged  in  the 
promiscuous  slaughter  of  non-combatants,  men,  women,  and 
children  with  every  circumstance  of  barbarity.  The  only 
excuse  alleged  was  that  officers  and  soldiers^  alike  were  roused 
to  uncontrollable  fury  by  the  sight  of  the  mutilated  remains  of 
comrades  who  had  fallen  into  the  ^hands  of  the  Chinese  and 
been  tortured  to  death.*  Though  an  inquiry  was  ordered  by 
the  Japanese  military  authorities,  no  satisfactory  explanation 
or  reparation  was  ever  tendered,  but  the  scrupulous  anxiety 
shown  by  Japan  on  every  other  occasion  throughout  the  war 
to  conduct  its  operation  in  harmony  with  the  laws  of  humanity 
has  been  accepted  in  condonation  of  a  solitary,  though  de- 
plorable, lapse  into  savagery."  ® 

The  atrocities  after  the  fall  of  Port  Arthur  were  witnessed 
from  the  top  of  a  steep  hill  called  White  Boulders,  in  Japanese 
HaJDugohuan,  commanding  the  whole  town,  by  at  least  a 
dozen  Europeans,  including  the  military  attach^  of  more  than 
one  of  the  great  Powers.  The  special  correspondent  of  the 
Times  observed — 

'*  I  saw  scores  of  Chinese  hunted  out  of  cover,  shot  down, 
and  hacked  to  pieces,  and  never  a  man  made  any  attempt  to 
fight.  All  were  in  plain  dothes,  but  that  means  nothing,  for 
the  soldiers  flying  from  death  got  rid  of  their  uniforms  how 
thev  might.  Many  went  down  on  their  knees,  supplicating 
witn  heras  bent  to  the  ground  in  kowiaw,  and  in  that  attitude 
were  butchered  mercilesdy  by  the  conquering  army.  Those 
who  fled  were  pursued,  and  sooner  or  later  done  to  death.  .  .  . 
Thursday,  Fridav,  Saturday,  and  Sunday  were  spent  by  the 
soldiery  in  murder  and  pillage  from  dawn  to  daric,  in  mutila- 
tion, in  every  conceivable  kind  of  nameless  atrocity,  until  the 

>  '*Int6niatioDalLaw,'*5th6d.,p.  400andiiote. 
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town  became  a  ghasily  Inferno^  to  be  lemembeied  with  a 
feanome  shadder  until  one's  dying  day."  ^ 

The  details  of  this  awful  scene  completely  warrant  this 
eloquent  and  emphatic  condemnation.  An  old  man,  who,  with 
two  boys  of  ten  or  twelve  years  old,  rushed  into  the  sea  to 
escape  the  fury  of  a  licentious  soldiery,  was  followed  into  llie 
water  by  a  Japanese  cavalryman,  who  hewed  them  all  down. 
The  Japanese  alleged  in  condonation  that  the  townsmen  fired 
on  the  troops ;  an  allegation  which  the  Time^  correspondent, 
viewing  from  a  point  of  vantage  the  whole  scene,  was  unable 
to  confirm.  However,  the  Tims^  in  a  leading  article,  gave 
credit  to  the  Japanese  Government  for  not  suppressing  the 
news.  By  contrast  with  the  tenuity  and  obscurity  of  the  news 
which  came  to  this  country  of  the  Blagovestchenk  massacre, 
the  Japanese  authorities  are  entitled  to  some  credit  for  this 
candour. 

But  it  is  a  melancholy  reflection  that  the  great  military 
empire  over  which  reigned  the  Emperor  Alexander  IL,  so 
distinguished  for  his  unceasing  efforts  to  abate  the  severities 
of  war,  is  a  country  whose  practice  exhibits  a  lamentable 
defection  from  the  principles  he  enunciated.  The  recurrent 
tradition  of  Suvarof 's  savagery  at  Ismail  and  Warsaw  found  a 
re-echo  in  the  events  of  the  Crimean  War,  and  of  Akhal  Teke,* 
and  culminated  in  1900  in  the  cold-blooded  slaughter  by 
the  Russians  of  the  whole  Chinese  population  of  Blagovest- 
chenk and  district. 

By  some  sinister  irony,  an  interesting  account  of  the  town 
of  Blagovestchenk  was  published  in  the  Time^  at  the  time  the 
massacre  was  proceeding,  though  long  before  the  fact  was 
known  in  England.  Mr.  Cooke,  the  commercial  agent  for  this 
country  in  East  Siberia,  furnished  the  Boari  of  Trade  Journal 
with  the  following  account  of  Blagovestchenk — 

^  The  town  is  on  the  'Manchurian  branch  of  the  Siberian 
railway,  and  is  the  administrative  and  conunercial  centre  of 
the  Amur  region.  It  lies  at  the  junction  of  two  wide  navi- 
gable rivers,  Uie  Amur  and  the  Blei,  and  was  founded  iu  1858, 

>  ThuB,  Jtaaurj  8, 1S95. 
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since  when  it  has  grown  rapidly  fiom  a  small  military  outpost 
to  a  large  trading  town,  with  a  population  in  1897  of  32,o00. 
It  has  some  mills  and  minor  factories,  but  its  industrial 
position  is  not  as  yet  of  much  importance,  while  commercially 
It  is  the  centre  of  the  cattle  trade  of  Txans-Baikalia  and 
Mongolia,  and  also  of  the  Amur  gold-mining.  It  has  four 
ban^  and  its  exceptional  position  must  give  it  increased 
importance  in  the  future/'  ^ 

Little  did  the  writer  of  this  appreciation  realize  that  the 
flourishing  town  he  described  was  destined,  at  the  time  his 
words  reached  this  country,  to  attain  a  sombre  immortality  as 
the  Magdeburg  of  the  passing  century.  But  the  most  aston- 
ishing part  of  it  is  that  throughout  the  whole  of  the  winter  of 
1900,  and  even  six  months  afterwards,  the  massacre  aboftit  to  be 
related  was  not  realized  in  its  fiill  proportion.  The  only 
contemporary  account^  namely,  that  which  appeared  in  the 
columns  of  the  Times,  dealt  generally  with  the  ruthless 
seyerity  of  the  Bossians  throughout  Manchuria.  A  correspon- 
dent from  Niuchang  stated  that  the  native  population  were 
treated  with  the  utmost  severity.  Eye-witnesses  reported  that 
the  indiscriminate  slaughter  of  non-combatants  had  reduced 
the  country  in  the  vicinity  of  the  port  to  utter  desolation.' 
Excepting  this  statement^  which  rather  suggests  than  states 
explicitly  what  had  happened,  it  is  impossible  to  gather  a 
contemporary  account 

A  lady  who  visited  Blagovestchenk  a  year  after  the 
occurrence"  gives  a  full  account  of  the  matter.  There  was, 
in  the  light  of  after-knowledge,  a  world  of  significance  in 
a  telegram  of  a  few  lines  which  appeared  in  the  Times  in 
July,  1900,  briefly  announcing  that  Aigun  had  been  fired  by 
the  Trans-Zeya  detachment  of  Cossacks,  and  that  the  inhabi- 
tants of  Sakhalin  had  retreated  two  versts  in  the  rear,  leaving 
sentries  in  their  trenches.  The  telegram  laconically  added 
that  two  or  three  Cossacks  were  wounded  and  one  killed. 
The  traveller  spoken  of  above  discovered  that  the  Blagovest- 
chenk massacre  began  when  the  Chinese  at  Aigun,  some  forty 
veists  lower  down  the  river,  fired  at  a  passenger  steamer,  and 

*  Timut  Avgurt  21, 1900.  '  lUd.,  August  80^  1900. 

*Ibid.,Jia7l5,1901. 


BIGHTS  OF  WAR  WITH  RBSPBCT  TO  ENEMIES.        75 

for  nineteen  days  no  steamer  arrived  at  Blagoyestohenk 
ooming  np  the  riyer.  She  related  that  Aignni  a  city  of  many 
thouBands,  was  utterly  destroyed,  and  not  one  inhabitant  left 
in  it    Sakhalin  was  the  Chinese  quarter  of  Blagoyestohenk. 

The  Bnssian  ofBoer  at  Blagoyestohenk,  General  Gribsky, 
appears  to  haye  exhibited  apathy  and  indecision,  and  finding 
some  signs  of  hostility  manifested  by  the  Chinese  popolation 
in  Sakhalin,  he  telegraphed  to  the  Govemor  of  Ehabarowka 
for  instructions.  The  terrible  answer  returned  was,  '^  In  war, 
bum  and  destroy."  With  a  touch  of  casuistry,  Bussian 
ofiScers  argued  before  Miss  Allard  that  General  Gribsky 
was  not  responsible  for  the  eyents  which  happened,  inas- 
much as  the  first  two  words  weie  omitted  in  the  telegram 
which  reached  him  from  the  Goyemor  of  Ehabarowka.  The 
massacre  of  Blagoyestohenk  was  described  by  a  Bnssian  officer 
in  the  following  words :— - 

^The  Cossacks  took  all  the  Chinese  and  forced  them  into 
the  riyer  on  boats  that  could  not  carry  them,  and  when  the 
women  threw  their  children  on  shore  and  begged  that  they  at 
least  might  be  sayed,  the  Cossacks  caught  the  babies  on  their 
bayonets  and  cut  them  in  pieces.'* 

According  to  the  Bussian  account,  the  entire  population  of 
Blagoyestohenk,  a  city  of  fiye  or  six  thousand  inhabitants 
was  utterly  blotted  out.^  But  it  is  dear  that  the  aboye 
estimate  underestimates  the  dimensions  of  the  calamity, 
for  shortly  before  it  occurred  the  British  commercial  agent 
stated  the  population  of  Blagoyestohenk  to  be  36,000. 
Further,  there  were  thousands  destroyed  about  the  same 
time  at  Aigun.  It  is,  therefore,  impossible  not  to  con- 
clude, with  Hall's  editor,  that  not  merely  in  principle,  but 
eyen  in  scale,  the  horrors  of  Blagoyestohenk  are  comparable 
to  those  of  Magdeburg,  as  related  in  DeWs  ''  Memoirs  of  a 
Cayalier.- 

In  September,gL901,  General  Gribsky,  who  was  immediately 
responsible  for  the  massacre  of  the.  Chinese  at  Blagoyeschenk, 
was   appointed    goyemor   of  the   Proyince   of  ArohangeL 

>  riMct.Jalxl5.1901. 
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Another  officer.  General  Orloff,  who  protested  against  his 
orders  to  slaughter  peaceable  inhabitants,  was  degraded,  and 
sabsequently  his  punishment  commuted  to  <'an  imperial 
reprimand.**  Nothing  worse  than  this  massacre  of  Blago- 
yestchenk  has  ever  been  related  of  the  unspeakable  Turk, 
whom  Collins  long  ago  bracketed  in  an  eclogue  with  the 
Bussian — 

'*  The  Turk  and  Tartar  like  designs  pursue. 
Fixed  to  destroy,  and  stead£ut  to  unda'* 

'*  Yet  none  so  cruel  as  the  Tartar  foe. 
To  death  inured,  and  nurst  in  scene  of  woe."  ^ 

There  can  be  no  doubt  that  some  of  the  Allied  troops  were 
guilty  of  great  excesses  in  entering  Pekin  in  1900.  The 
current  reports  in  the  columns  of  the  Times  spoke  of  appalling 
destruction  having  taken  place,  rendering  the  aspect  of  Pekin 
one  of  absolute  desolation.  Miles  of  houses  were  said  to  have 
been  stripped,  first  by  Boxers,  then  by  Chinese  soldiersi  and 
then  by  soldiers  of  the  relief  expedition. 

These  atrocities  were  attributed  by  the  Japanese  to  the 
Bussians  at  the  time. 

1  CoUlns'  Penum  EdogoM  eonUiii  a  remarkable  predietion,  ntiered  mora  than 
one  hundred  jean  before,  of  the  extinetion  of  Caucasian  independence  bj  Bona,  an 
crent  that  took  place,  it  maj  be  remembered,  in  1864. 


CHAPTER  V. 

SfiPIOHAGS  AND  WIBELESS  TELEGBAPHT  IH  WAB. 

Yattel  defines  spies  as  those  who  ''find  means  to  insinuate  Vflttd'sdefini- 
themselTes  among  the  enemy,  in  order  to  discover  the  state  ^^^ 

of  his  afibiiSy  to  pry  into  his  designs,  and  then  give  intelli* 
gence  to  their  employer/'^  As  might  be  expected  from  a 
writer  described  by  Chancellor  Kent  as  '^yery  moral  and 
correct,**^  Yattel  treats  the  topic  of  espionage  from  a  critically 
ethical  point  of  view.  All  persons  who  are  spies,  he  observes,  Beaaoa  for 
are  pnnishable  with  death,  either  by  shooting  or  hanging,  Q^t  ^^^  ' 
the  reason  being  '^we  have  scarcely  any  other  means  of 
guarding  against  the  mischief  they  may  do  ns.**  In  modem 
times  a  person  who  is,  so  to  speak,  entitled  to  be  shot  is  not 
considered  a  spy,  thongh  he  renders  analogous  services.^  But 
persons  in  this  category  woold  not  fall  under  Yattel's  defini- 
tion of  a  spy ;  though  they  penetrate  the  enemy's  lines,  their 
object  is  merely  to  carry  despatches  from  one  commander  to 
another,  and  not  to  discover  the  state  of  the  enemy's  afiaira 
Though  Yattel  does  not  distinguish  between  spies  and 
despatch-bearers,  he  distinguishes  the  classes  of  employment 
in  which  a  spy  may  be  engaged.  He  examines  the  question 
from  the  point  of  View  of  the  State  employing  the  spy,  and 
considers  that  the  employment  must  be  voluntary,  and  that, 
except  in  the  case  of  a  very  unjust  war,  it  is  not  permissible, 
by  means  of  espionage,  to  seduce  the  allegiance  of  a  subject, 
or  to  tamper  with  the  fidelity  of  a  governor  of  a  fortress. 

>  <«Droitd68GeiiB,**l.lu.c.z.i.l79.  | 

*  8eUm  V.  £010^  Johiuon's  GMea,  toL  L  p.  1. 

'  C^^'AFrojeeiofaalnteniatioiialDeelaimtioneoiiee^^  ' 

«fWar/Art.22;  pMWd  at  the  Gonferaieo  of  BnuMb,  1871 
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In  these  respects  Yattel's  views  were  &r  in  advance  of  his 
age,  as,  indeed,  he  admits  when  he  says  that  the  above 
practices  were  not  contrary  to  the  external  laws  of  all  nations. 
In  some  ^Military  Instructions*'  published  by  Frederic  the 
Great  in  1760,  he  expressly  commends  the  employment  of 
oflSceni  as  spies.  In  1793,  when  Prussia  united  witii  Bussia 
and  Austria  in  issuing  a  declaration  of  intention  to  annex 
Poland,  Frederic  "William  employed  Italians  as  Jacobin 
emissaries  in  Poland,  for  the  purpose  of  invoking  the  wrath 
of  Catherine  IL  of  Bussia  against  that  unhappy  country.^ 
On  the  other  hand  it  illustrates,  in  an  age  not  &r  removed 
firom  that  of  Yattel,  his  observation  that  a  man  of  honour 
declines  service  as  a  spy,  that  the  Duke  of  Wellmgton 
never  knew  a  French  officer  engage  in  treacherous  corre- 
spondence with  the  English  ot  sell  information.'  There  was, 
however,  one  very  conspicuous  exception,  a  commissariat  officer, 
Osire  by  name,  who  was  what  Frederic  the  Great  would  have 
called  a  double  spy.'  Bluntschli  observes  that  the  penalty 
inflicted  on  a  spy  is  in  general  out  of  all  proportion  with 
the  crime.^  Sir  H.  S.  Maine  reminds  us  that  ''secrecy  and 
disguise  are  the  essential  characteristics  of  a  spy  in  the 
military  sense.'^'  In  1870  Prince  Bismarck  contended  that 
balloonists  were  spies,  because  they  might  make  use  of 
information  gained  by  crossing  the  German  outposts,  and 
were  out  of  control.  But  it  is  consistent  with  the  defi- 
nition of  Sir  H.  S.  Maine  that  at  the  Brussels  Conference, 
balloonists  were  pronounced  not  to  be  spies.^  On  the 
same  grounds  of  absence  of  secrecy  and  disguise.  Dr.  T.  J. 
Lawrence  contends  that  a  newspaper  correspondent^  who 
transmits  information  to  his  employer  from  a  steamer  with 
a  wireless  telegraphy  installation,  cannot  be  a  spy.'  Mr. 
W.  £.  Hall  observes  that  the  ''Manual  of  the  Institute  of 
International  Law'*  probably  states  the  practice  which  States 


1  «  Annval  Register,"  1795,  c.  ii.  p.  20. 
■  «  Earl  Stanhope's  GoaTenationSi'*  p.  94. 

•  Ibid.  •iif>fo,  pp.  20, 54, 71,  etc.  «  Ss.  628-82, 689. 

•  Leetnres,  **  International  Law,"  toI.  TiiL  p.  148. 

•  Cf."Projeet,"Ail22. 

'  ^  War  and  Nentralit/  in  the  Far  East,"  pp.  86, 87. 
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will  endeavoTir  to  adopt  on  the  subject  of  espionage.^  B7 
this  manual  spies  cannot  be  punished  flagrante  ddieto,  but 
only  after  trial.  A  spy  is  not  answerable  for  his  anterior  acts 
after  he  has  once  made  good  his  escape  from  the  territory 
occupied  by  the  enemy.  In  the  **  Soldier's  Pocket  Book  "  Lord  Lord  Woiseiej 
Wolseley,  whose  ethical  maxims  are  compared  by  Sir  H.  S.  S'g*?^  a^" 
Maine  to  those  of  Frederic  the  Great,  appears  only  to  recom-  Patches. 
mend  stratagem  and  artifice  which,  Yattel  obsenres,  '^  have  had 
a  great  share  in  the  glory  of  celebrated  commanders  "  ^  in  the 
carrying  of  despatches.  But  despatch-bearers  were  expressly 
declared  not  to  be  spies  at  the  Brussels  Conference.  In 
1796  Colonel  Graham,  afterwards  fieunous  at  Banosa  and 
St.  Sebastian,  penetrated  Napoleon's  lines  successfully  with 
a  message  from  Wurmser  to  the  authorities  at  Vienna. 
FieTiously  the  French  intercepted  a  messenger  carrying  a 
despatch  rolled  up  in  a  tiny  ball  of  sealing-wax.'  Such 
services  do  not  amount  to  espionage. 

Espionage  is  regulated  by  the  laws  of  war,  and  of  course  Espionage 
requires  to  be  carefully  distinguished  from  Secret  Sorrice^^^^^ 
in  time  of  peace,  which  the  reyelations  of  the  Dreyfus  Case  Semee. 
and  the  Boer  War  demonstrated  to  have  risen  to  an  ex- 
traordinary height.^ 

It  seems  dear  that  the  Busso- Japanese  War  has  produced, 
at  least,  one  case  of  espionage  which  rivJEds  in  its  tragic 
dinotanent  the  case  of  Andr6  or  Ney.     It   is   impossible  The  case  of 
to  give  any  detaib,  but  the  Times,  March  21, 1904,  published  ^^^f' 
a  brief  semi-official  eomfM/miqui  from  St.  Petersburg,  stating  ^904. 
that  a  cavalry  captain,  Irokoff  by  name,  had  been  executed 
for  having  sold   secret  plans  for  the  organization  of  the 
field  anny  to  Japan.      Later,  the   8t  Petennhwrg  JowmoX 
announced  that  a  ^Capt.  Ivkofi*,"  who  was  immured  in  the 
fortress  of  St  Peter  and  St  Paul  on  the  charge  of  selling 

1  <«Miuiiiel  de  rinsi  de  Droit  Ini,'' Ait  21. 

*  <«Drait  dee  Gens,"  L  ill.  e.  x.  1. 178. 

*  CI.  Tluan's  *<CuDpdgiu  of  Napoleaa*"  with  Notes  bj  SL  E.  Bowen,  p.  158. 

«  Lord  Sftlisbiuy  stated  in  the  Hoose  of  Lords  that  he  was  told  <m  high 
dipkniatie  aothoriij  that  the  Traasraal  Bepablic  spent  in  one  jear  £800,000 
in  Secret  Sernee  (^nfmes,  Jan.  81,  1900).  At  the  Dreyfus  trial  at  Bennea, 
OoL  Picqnart  gaye  some  interesting  diKlosnres  as  to  the  number  of  persons 
engaged  in  espionage,  and  the  large  sums  thej  demnnded  (TAnsf ,  Aug.  19, 1899). 
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State  doouments  to  Japan,  had  committed  soioide  by 
opening  an  artery  with  a  tie-clip.^  The  possibility,  to  say 
the  least,  that  "Capt  Irokoff-  may  be  «Oapt.  Ivkoff'' 
recalls  an  incident  in  the  controversy  about  the  Man  in 
the  Iron  Mask,  where  a  person  snspected  of  being  the 
nuujtie  du  fer  disappears,  and  no  date  can  with  certainty 
be  assigned  of  his  death.  This  is  Connt  Matthioli,  minister 
of  Charles  lY.  of  Mantua,  who  was  imprisoned  in  1679  by 
Louis  XIV.  for  having  disposed  to  other  States  the  secret 
treaty  under  which  the  fortress  of  Casal6  was  ceded  to 
France.  It  is  known  that  Matthioli  was  taken  to  the  ties 
de  St.  Marguerite,  the  State  prison  near  Oanne&  In  1694 
four  State  prisoners  were  conveyed  thence  to  the  Bastille; 
but  the  one  who  had  been  longest  confined  died  on  the 
way.  Matthioli,  who  is  frequently  mentioned  by  name  in  the 
reports  of  the  Oovernor  of  the  tie  St  Marguerite  up  to 
1694,  is  never  mentioned  after  that  data  The  Man  in  the 
Iron  Mask  survived  till  1703.  M.  Topin,  on  this  evidence, 
is  still  inclined  to  believe  that  Count  Matthioli  is  the  masque 
du  fer.  In  the  genealogical  tree  of  the  Matthioli  &mily, 
the  date  of  this  Count  Matthioli  is  left  a  blank.  Mr. 
Andrew  Lang  considers,  on  the  other  hand,  that  the  Man 
in  the  Iron  Mask  was  Eustache  d' Auger,  all  that  is  known 
of  whom  is  that  he  was  an  obscure  spy.  The  fate  of  Capt. 
**  Irokoff  "  or  **  Ivkoff "  must  be  added  to  the  myriad  mysteries 
of  the  Fortress  of  St  Peter  and  St  Paul  If  so  fetvour- 
able  an  observer  to  Bussia  as  Mr.  H.  Norman  is  to  be 
believed,  the  arcana,  not  only  of  the  fortress  of  St  Peter  and 
St  Paul,  but  in  an  even  higher  degree,  those  of  the  fortress 
of  Schlusselberg,  are  far  more  impenetrable  than  those  of 
the  Bastille.  In  this,  as  may  be  expected,  he  is  confirmed 
at  all  hands  by  Stepniak.^ 


>  Timn,  Jolj  ;,  1904. 

>  Cf.  Mr.  H.  Nonnan's  '<  All  the  BuflsUs,**  1902,  p.  20,  and  Stepniak's  "BosbU 
Under  the  Tsars,"  vol.  L  p.  232,  and  c.  xix.  Ibid.,  for  a  description  ol  the  Fortiess 
of  St.  Peter  and  St.  Paul:  **an  immense  building,  wide  and  flat,  snrmonnted 
bj  a  meagre,  tapering,  attenuated  spire,  like  the  end  of  a  gigantic  STringe.  .  .  . 
Every  quarter  of  an  hour  the  prison  clock'  repeats  a  tedious,  irritating  air,  always 
the  same—ft  psalm  in  praise  of  the  Tsar  '*  (Ibid.,  p.  205> 
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The  well-known  case  of  Major  Andri  raised,  in  an  instmc-  The  ease  of 
tiye  form,  the  distinction  between  a  noxious  person  who  is  ^^ 
entitled  to  an  honourable  death  at  the  hands  of  a  belligerent, 
and  a  spy  in  the  technical  sense.  A  reference  to  Yattel 
shows  that  the  English  Goyemment  were  free  from  any  blame. 
It  may  be  remembered  that  Andr6  conducted  negotiations 
with  Benedict  Arnold  for  the  surrender  of  West  Point  in 
1780.  In  yiew  of  the  intestine  divisions  among  tbe  Americans 
themselyeSy  the  case  was  not  an  ordinary  one  of  tampering 
with  the  fidelity  of  a  goyemor  of  a  fortress.  This  Yattel  in 
so  many  words  condemns,  except  when  a  war  is  uigust»  But 
it  IB  doubtless  allowable,  Yattel  obseryes,  to  take  advantage  of 
intestine  divisions  among  the  enemy.  Further,  on  his  yiew 
the  English  Goyemment  were  justified  in  employing  Andr6 
on  the  service  as  it  was  an  exceptional  case,  and  one  of  the 
highest  importance,  in  which  event  Yattel  holds  the  sovereign 
is  entitled  to  require  such  service.  As  Yattel  considered  a 
person  who  is  entitled  to  be  shot  a  spy,  it  is  impossible 
to  cite  him  as  disapproving  the  manner  of  Major  Andre's 
execution.  But  General  Halleck  comments  on  the  brutality 
with  which  Major  Andr6*s  request  to  die  like  a  soldier  was 
denied  him,  and  seems  to  admit  that  he  was  not  technically  a 
spy,  although  he  was  in  disguise  when  taken.^  Sir  R  Philli- 
more  considers  that  ''the  manner  of  Andr6*s  execution  was 
scarcely  justifiable  by  the  sternest  laws  of  war.*'^  As  the 
dii^uise  is  admitted  even  by  Greneral  Halleck  to  have  been 
accidental,  it  is  impossible  to  consider  that  Andr6  was  a  spy 
who  is  liable  to  a  felon's  death. 

According  to  the  Manual  drawn  up  by  the  Institute  of^^^^^^ 
International  Law  on  the  subject  (Article  26)  a  spy  is  not  in<titiite  of 
answerable  for  his  previous  acts,  after  he  has  succeeded  in  Law,  Andre 
getting  out  of  the  territory  occupied  by  the  enemy.    Andr6  hSIfe^iMai^ 
had  passed  the  last  American  posts  when  he  was  apprehended.  «xeeated. 
Hr.  W.  E.  Hall  observes  that  States  will  in  future  probably 
adopt  the  articles  of  the  Institute  of  International  Law  on  this 
subject,  and  according  to  them,  Andr6  ought  not  to  have  been 

*  **  Intonatioiial  Law,**  vol.  i.  p.  573. 

*  Ibid.,  ToL  iiL  p.  150. 
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executed.  By  Statute  29  &  30  Vict.  c.  109,  s.  6,^  spies  can  be 
tried  by  a  naTal  court-martial,  and  shall  suffer  death  or  other 
pmdshmeni  The  Anny  Discipline  Act,  1881,  part  L  s.  4, 
ss.  3,  punishes  a  member  of  her  Majesty's  forces  who  gives 
treach^pous  inlbnnation  to  an  enemy. 

A  person  who  gives  intelligence  to  the  govenmients  of 
foreign  Powers  with  whom  the  King  is  at  open  war,  commits 
high  treason  by  adhering  to  the  King's  enemies,  under  the 
Statute  of  Treasons,  1350,  Stat.  25  Edw.  IIL  st  6,  c  8,  whether 
the  letter  conveying  the  intelligence  arrives  at  its  destination  * 
or  is  intercepted  on  its  way  thither.*  Sending  provisions,  or 
selling  arms,  or  treacherously  surrendering  a  fortress  to  a 
foreign  Power  with  whom  the  King  is  at  open  war,  likewise 
constitutes  respectively  an  adhering  to  the  King's  enemies 
within  the  meaning  of  the  Statute  of  Treasons.^  During  the 
Crimean  War,  it  was  made  a  misdemeanour  to  deal  with 
securities  issued  by  the  Bussian  Government  while  the  war 
lasted.'  When  this  country  is  at  peace,  the  disclosure  of 
information  as  to  a  Grown  fortress,  arsenal,  or  foctory,  and 
the  breach  of  official  trust  by  communication  of  Grown 
decuments,  are  acts  punishable  under  the  Official  Secrets  Act, 
1889.  The  first  class  of  such  acts  are  generally  misde- 
meanours, but  may  be  felonies  if  they  are  committed  with 
the  intention  of  .communicating  information  to  the  agent  of 
a  foreign  state.  Breach  of  official  trust  is  felony  if  the  com- 
munication was  made  or  attempted  to  be  made  to  a  foreign 
state.  When  the  act  is  a  folony,  it  is  punishable  under  the 
Official  Secrets  Act,  by  either  penal  servitude  for  life  or 

*  NaTil  Diseipline  Aet 

>  De  la  Hoite'e  OtM.  (1782)  21  HoweU't  State  Triali,  6S7. 

>  Gngg'a  Caae.  14  iHoweU'a  State  Triala,  p.  1371,  referred  Id  hf  Lord 
Ifanafield  at  the  trial  of  Dr.  Heneey,  29  HoweU'a  State  Triali,  1842,  1844. 
Lord  Haoifleld  there  aaid :  *  Letten  of  adyioe  and  oorreepondeooe,  and  intelli* 
genoe  to  the  enemy,  to  enable  them  to  annoy  ns  or  defend  themtelTei,  mitten 
and  eent,  in  order  to  be  deliTered  to  the  enemy,  are,  though  intercepted,  oTort 
aete  of  both  theie  apeciea  of  treason  that  haye  been  mentioned*  And  this  waa 
detennined  by  all  the  jndgee  of  England,  in  Gregg's  oaae.  .  .  .  Tlie  only  donbt, 
there,  aroee  from  the  letters  of  intelligenoe  being  interoepted  and  neyer  deUyered ; 
bnt  they  held  *  that  that  oiroomstanoe  did  not  alter  the  case.' " 

«  Sir  B.  Phillimoie*s  **  International  Law,"  ToLiiis.  71,  refeiring  to  3  Inst  x. 
"Stephens'  (Blaokstone's)  Gomm.,''  ToL  ir.  p.  192. 

•  StatnaiSYiotaoxadii.:  iefenediDby8irB.PhillimoEe,ihid.,fiipf«. 
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for  not  less  than  fiye  yean,  or  by  impriscmment  for  any  term 
not  exoeeding  two  yean,  with  or  without  hard  labour. 

It  is  pointed  out  by  Sir  H.  Sw  Maine  in  his  lectarea  on  Modm 
International  Law  that  the  rapid  progress  of  the  inyentiTO  ww . 
science  of  modem  times  has  tended  to  entirely  refiite  the 
axiom  of  Orotius»  ^  War  is  not  an  art." 

The  astonishing  disooTeries  of  Marconi  hare  tended  still  WinieM 
further  to  discredit  the  axiom  of  Giotius.  A  few  daysi^^l^^^ 
after  the  Hague  Peace  Oonlerencei  at  the  British  naTalitsntefint 
manodUTres  of  that  year  (August  9,  el  9eq.,  1899),  tijg  ^«»<>"*'**^ 
new  application  of  science  demonstrated  itself  to  be,  fn 
the  words  of  the  Titnes,  of  ^already  the  utmost  Talue 
for  a  variety  of  nayal  purposes/'^  A  correspondent  of 
the  Timesp  ^Nayalis,''  obsenred  that»  drawing  deductions 
from  the  experience  at  the  mancBuyres,  it  was  difficult  to 
oyeivrate  the  value  of  wireless  telegraphy  as  a  new  means  of 
communications.  The  original  drawback  to  wireless  telegraphy 
that  signals  can  be  intercepted  remaina  This  liability  seems 
appreciably  to  haye  influenced  important  belligerent  operations 
in  the  present  war,  and  the  risk  of  obstruction  has  perhaps 
eyen  more  clearly  militated  against  its  use.  When  wireless 
telegraphy  can  be  rendered  syntonic  so  that  the  transmitter 
shall  only  send  and  the  receiyer  only  respond  to  vibrations  of 
a  preconcerted  pitch,  communication  between  vessels  out  of 
sight  of  each  other  will  be  a  perfectly  safe  operation  in  time 
of  war.  Nothing  can  be  more  instructive  or  convincing  than 
the  remarkable  experience  of  the  Times^  experiment  in  wireless 
telegraphy  in  the  Far  East^  under  conditions  which  were  not 
at  all  &vourable. 

The  following  explanatory  beta  collected  from  the  IHmea  Bxpmene^  of 
are  of  general  interest,  and  to  some  extent  justify  the  Bussian  comopoadeiit 
protest.    Under  favourable  conditions  it  takes  at  least  three  ^^^^ 
weeks  to  bring  a  wireless  station  into  working  order.    The  De 
Forest  system  operates  with  certainty  up  to  two  hundred  miles 
when  there  is  a  mast  180  feet  high  both  at  the  receiving  and 
remitting  stations.    The  Times*  plan  involved,  of  course,  the 
oonrespondenoe  of  a  remitting  station  on  the  steamer  and  a 
'  2yflMi»Angiistl8,1899. 
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reoeiving  station  on  land  at  Wei-hai-Wei.  By  means  of  an 
electric  exciter  it  is  possible  to  transmit  messages  from  the 
shore  station  to  a  Tessel.  The  experience  of  the  TvfMs! 
correspondent  showed  that  messages  oonld  be  sent,  not  only 
over  the  sea,  bat  oyer  intervening  land»  eyen  when  it  was 
a  moontainoos  comer  of  a  promontory,  the  hills  of  which 
yaried  from  200  feet  to  1860  feet,  or  islands  snch  as  the  Prince 
Edyrard  Islands.  It  appears  that  if  two  yessels  fitted  with 
wireless  working  stations  are  practically  in  juxtaposition,  the 
riyal  sparks  somewhat  interfere  with  the  messages  even  under 
the  De  Forest  system.  But  it  is  claimed  for  this  system  that, 
unless  this  is  the  case,  by  means  of  the  telephonic  receiyer 
messages  can  be  sent  through,  oyer,  and  aboye  those  of 
competitors  in  the  yicinity  fitted  with  wireless  stations. 

It  appears,  from  the  experience  of  the  Times,  that  the 
masts  under  the  De  Forest  system,  need  not  be  exactly  of  the 
same  height,  whether  the  height  is  or  is  not  supplemented  by 
wire  exposure.  The  shore  station  of  the  Times  was  100  feet 
above  tiie  sea,  and  therefore  while  the  top  of  one  mast  was 
280  feet  above  the  level  of  the  sea,  the  top  of  the  other  was 
only  180  feet  above  sea  level.  The  height  of  the  mast  on  the 
station  on  the  ship  was  supplemented  by  102  feet  of  exposure 
on  board  the  ship.  This  worked  perfectly  well,  so  far  as 
transmitting  messages  from  the  vessel  to  the  shore  station  up 
to  one  hundred  miles  was  concerned.  The  remission  of  mes* 
sages  from  a  shore  station  is  fSacilitated  by  attaching  copper 
plates  in  the  sea  to  a  lead  wire  over  the  face  of  the  cliffs. 
There  is  no  difficulty  in  determining  the  nature  of  the  act  in 
the  case  of  a  rival  operator  at  a  wireless  station  who  intercepts 
a  despatch  from  one  belligerent  and  transmits  it,  either  by 
wireless  telegraphy  or  otherwise,  to  the  other  belligerent* 
Such  a  person  is  clearly  a  spy  as  defined  in  military  manuals, 
since  he  collects  secretly  information  of  the  designs  of  one 
belligerent  and  communicates  it  to  the  other.  It  is,  however, 
necessary  to  remember  that  secrecy  and  disguise  are  the 
essential  characteristics  of  a  spy.  It  was,  in  fact,  just  because 
these  characteristics  were  wanting  in  persons  travelling  in 
balloons,  that  the  view  taken  by  the  Germans  in  1870  was 
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indefensible.  The  question,  therefore,  appears  to  depend,  so  fiur 
as  the  interception  of  messages  is  ooncemed,  on  the  feasibility 
of  disguising  a  vessel  fitted  up  with  a  wireless  station.  Bat 
a  message,  it  has  been  seen,  may  not  only  be  intercepted,  but 
also  obstructed  by  competitors  transmitting  meaningless 
messages  or  even  false  information. 

These  liabilities  lead  to  important  consequences.  A  despatch 
may  decide  the  fate  of  a  whole  campaign,  as  is  pointed  out  by 
Fhillimore^  and  is  necessarily  contraband  of  war.  In  the 
present  war,  if  a  Japanese  vessel  fitted  with  a  wireless  station 
could  have  successfully  disguised  herself  as  a  Bussian  man-of- 
war  she  could  either  transmit  false  information  to  the  shore 
station  at  Port  Arthur,  or  receive  thence  valuable  information, 
provided,  of  course,  her  commander  had  the  key  to  the  Bussian 
cypher.  In  the  latter  case  disguise  would  be  necessary  in 
order  to  consummate  the  deceit.  A  person  who  obstructs  or 
prevents  the  delivery  of  a  message  from  the  commander 
of  the  land  force  of  a  belligerent  to  the  commander  of  that 
belligerent's  sea  forces  may  be  compared  to  a  cavalry  patrol  of 
one  belligerent  which  intercepts  messages  from  one  portion 
of  the  other  belligerent's  forces  to  anotiier  operating  in  the 
vicinity.  A  person  who  secretly  intercepts  despatches  on  land 
is  clearly  a  spy.  The  problem  seems  to  be  confined  to 
operations  on  a  littoral  A  person  could  not  suddenly  construct 
a  wireless  station  on  land  and  intercept  the  messages  of  a 
belligerent^  since  it  takes  at  least  three  weeks  to  construct 
a  wireless  station.  It  is  difficult  to  maintain  that  secrecy  and 
disguise  are  as  impossible  in  the  case  of  a  vessel  fitted  with 
a  wireless  station  as  they  aie  in  the  case  of  a  balloon.  The 
two  cases  are  further  widely  to  be  distinguished  in  the  nature 
of  the  information  it  is  possible  to  obtain.  A  person  who 
travels  in  a  balloon  can  only,  under  favourable  circumstances, 
steal  a  transient  glance  at  the  disposition  of  an  army.  But 
the  knowledge  gained  by  intercepting  a  despatch,  or  the 
service  rendered  to  a  belligerent  by  preventing  his  enemy 
from  transmitting  a  message,  may  easily  in  both  cases  be 
invaluable. 

The  employment  of  wireless  telegraphy  in  war  is  a  questiaa 
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which  praneB  more  for  a  solution  fhan  the  status  of  peisons 
trayelling  in  a  balloon^  however  hostile  may  be  their  motives. 
It  is  far  from  certain  that  the  Hagae  Oonferenoe  will  repeat, 
in  the  case  of  wireless  telegraphy  operation,  the  decision  it 
gave  (Art  81)  in  the  case  of  persons  traveUing  in  a  balloon. 
The  conviction  of  the  Times*  correspondent  tbat»  as  fur  as 
neutrals  are  concerned,  the  nse  of  wireless  telegraphy  in  war 
will  be  forbidden,  is  probably  well  founded,  and  in  fature 
operators  not  identified  ^ith  the  public  forces  of  either  Power 
are  not  unlikely  to  be  treated  as  spies  by  the  belligerent  to 
whom  their  presence  is  offensive. 


CHAFTEB  VI, 

LAYING  imrSS  IN  MID-OCEAN  AND  THE  USE  OF  BALLOONS 

IN  WAB. 

The  aboTO  topic  is  oonneoted  with  an  important  chapter  in  intenuitioiiAl 
international  law  which  has  for  its  object  the  mitigation  ik]!^  of  war. 
of  war.  A  complete  exposition  of  the  snbjeot  wonld  inyolTC 
rcTeiBian  to  the  Lateian  Conncils,  the  horrors  of  the  siege 
of  Hagdeboigy  and  the  humanitarian  policy  of  Alexander  XL 
of  Bnssia.  Sir  H.  8.  Maine  shows  that  the  excesses  of  Tilly 
produced  as  indelible  an  impression  on  the  mind  of  Orotius 
as  the  excesses  of  resolution  prodaced  en  the  imagination 
of  Edmund  Burke.  Nor  is  it  inconsistent  with  this  Tiew  that 
''the  fury  of  fighting"  which  appeared  in  the  religious  wan 
was  calming  down  when  Grotius  began  to  write.  Burke 
denounced  Miiabeau  while  the  Beyolution  in  France  was 
culminating,  but  at  a  time  when  people  in  England  had 
their  minds  steadily  opposed  to  events  in  France.  Vattely 
the  most  humane  of  publicists,  was  mitigating  the  severities  of 
war  in  an  age  of  maritime  wars.  Naval  usagei^  Sir  H.  S. 
Maine  observes^  are  reasonable  and  humane  on  the  whole, 
because  belligerents  can  be  checked  by  neutrals  in  a  maritime 
war.  One  need  only  recur  to  Mr.  W.  R  Hall's  Introduction 
to  his  ''International  Law ''  to  appreciate  the  Uci  that  inter- 
national law  advances,  as  the  Latin  poet  observed  of  justice 
generally,  with  slow  progression.  Mr.  Hall  anticipated  that 
international  law  would  arrive  at  maturity  some  time  after  the 
next  great  war.  These  presages  were  made  in  1888,  and  the 
Bnsso-Japanese  War^  seems  to  supply  the  situation  which  he 
contemplated* 
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The  hnmanitj     In   tbe   Middle   Ages  weapons   of  a  far  moie  merciful 
Age&         ^  cliaracter  than  the  modem  mine  or  torpedo  were  condemned. 
The  poisoning  of  water  and  food,  on  the  other  hand,  which 
is  prohibited  in  modem  military  manuals,  was  equally  dis- 
allowed by  the  Greeks  and  Bomans.^    The  ancients  may  have 
prohibited  poisoning  either  because  arsenic  (the  only  poison 
then  known)  causes  death,  coupled  with  the  extremest  pain, 
or  because  of  the  idea  that  poison  was  not  fair  fightiug, 
a  very  strong  feeling  in  ancient  days.     In  the  manual  for 
English  officers  poisoning  is  prohibited  because  it  is  calcu- 
lated to  produce  unnecessary  pain  or  misery  in  connection 
with    poisoned    weapons.     Sir   E.  S.  Maine   obseryes  that 
''assassination  began  to   be  regarded  with  peculiar  horror 
after  the  Beformation."   He  alludes  to  the  fierce  denunciations 
of  assassination  that  arose  on  the  assassination  of  William  of 
Orange  at  Delft,  1584,  by  Balthasar  (Gerard.    The/  execution 
of  Grerard  was,  howeyer,  attended  with  terrible  cruelty,  greatly 
exceeding  even  that  attending  the  punishment  inflicted  for 
treason  in  our  law  at  that  time.'    "  Craciatus  legibus  iuTisL" 
The  reyulsion  of  the  opinion  of  the  civilized  world  reached 
its  apogee  during  the  great  war,  when  Mr.  Fox,  then  Foreign 
Secretary,   warned   the   Great   Napoleon   of   a   scheme   to 
assassinate  him.    Sir  H.  S.  Maine  obseryesf,  ''The  feeling 
elicited  by  this  proceeding  of  the  English  Foreign  Secretary 
was  so  strong  and  has  so  little  decayed,  that  I  think,  with 
the  writer  of  the  'Manual,'  we  may  safely  lay  down  that 
assassination  is  against  the  laws  of  war."    It  is  curious  to 
recall  a  passage  of  Sir  H.  S.  Maine's  lectures,  where  he  says, 
Anannation,  ^^  There  will   always,  of   course,  be  some   danger   of  this 
^^^         crime  being  resorted  to  when  a  war,  as  is  sometimes  the 
case,  appears  to  depend  entirely  on  the  life  of  one  indindual 
— a  great  statesman  or  a  great  general"  ^ 
Cordiia's  plot,      A  Bocr  plot,  which  had  for  its  object  the  kidnapping  of 

<  Sir  H.  S.  MaineV  Lednras,  <*  Inteniational  Law,"  p.  180. 

'  Van  Leenwen'B  '<  Boman  Law,"  yoL  ii.  p.  258,  hj  Chief  Jiutica  Kotse;  and  ef. 
Emanuel  Tan  Merwen's  Historj,  bk.  xii.,  and  Peter  Bowe's  **  Nederlandsche 
Historien,"  bk.  xWiL  p.  55. 

*  Leetnresp « International  Law,**  p.  137. 
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Lord  Boberts  at  Pretoria,  Angnsti  1900,  will  be  in  general 
recollection.^ 

Sir  H.  8.  Maine's  obeerration,  in  yiew  of  (General  Enropat-  Attonpt  to 
kin's  high  reputation  as  the  conqueror  of  Eashgaria,  the  g«&.  Kozo- 
enormous  losses  he  inflicted  on  the  Japanese  at  the  battle  of  ^'^'^ 
Liao-Yang,  and  his  skilful  retreat  from  that  place,  has  a 
certain  interest  in  connection  with  a  more  or  less  circum- 
stantial account  that  an  attempt  was  designed  upon  his  life.' 
The  incident  is  alleged  to  have  occurred  at  Niu  Chang,  and 
the  attempt  was  apparently  firustrated  hj  the  yigilance  of  his 
Cossack  Guards. 

In  1139  the  Lateran  Council  put  an  anathema  on  the  use  of  Lttaiui 
the  crossbow,  which  led  to  its  disusa  When  Bichard  L  reyived  pioeeribe  the  ' 
the  use  of  this  weapon,  anathematized  by  the  Lateran  Council  o^i^"^^- 
as  ''artem  illam  mortiferam  et  Deo  odibilem,"  his  death  by 
a  crossbow  bolt  at  the  Castle  of  Chaluz,  near  Limoges,  was 
regarded  by  a  great  part  of  Europe  as  a  judgment    A  most 
important  consequence  of  this  anathema  was  the  continued 
employment  of  the  older  weapon,  the  longbow,  which  led  to 
the  English  successes  in  the  wars  with  Franca 

On  the  inrention  of  the  musket  its  use  was  proscribed  Pioseriptioii 
during   two  or   three   centuries.    ''The   Cheyalier  Bayard ^^tha&dT^ 
thanked  God  in   his  last  days   that  he  had  ordered   alP^^^^~- 
musketeers  who  fell  into  his  hands  to  be  slain  without  mercy. 
He  states  expressly  that  he  held  the  introduction  of  firearms 
to  be  an  unfidr  innoyation  on  the  rules  of  lawful  war.  .  •  . 
Marshal  Mont  Luc  (1503-1577),  who  has  left  memoirs  behind 
him,  expressly  dedaies  that  it  was  the  usage  of  his  day  that 
no  musketeer  should  be  spared.    The  bayonet,  which  turns 
a  musket  into  a  weapon  which  is  at  once  a  firearm  and  a 
lance,  was  known  long  before  it  was  used.""    Frederic  the 
Great  used  it  uniyersally,  and  is  said  to  be  the  first  commander 
who  resorted  to  it.    Sir  H.  8.  Maine  ascribes  the  green  uniform 
of  the  Bifle  Brigade  to  the  proscription  of  the  bayonet  and 

>  Of.  Gonan  Doyle's ''OiMt  Boer  War,**  oomplsteaditioB,  p.  49S. 

•  7%Mf,  April  26, 1904. 

*  Leetme,  Mpra»  pp.  188/140. 
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miukei  The  green  nnifofm  was  supposed  to  pioteet  from 
oljseryatioxiy  and  this  was  more  than  ever  neoesBary  when 
no  quarter  was  given  to  soldiers  using  the  bayonet  and 
mnsket 
Fraseriptkmof  The  same  writer  obserres  that  ''Bed-hot  shot  was  at  first 
prohibited,**  and  he  points  out  that  the  mnsket  was  proscribed 
long  after  the  prohibition  against  the  nse  of  red-hot  shot 
had  fallen  into  desuetude.  The  musket  was  forbidden  in 
the  age  of  Oheyalier  Bayard  and  Marshal  Mont  Luc,  that 
is,  in  the  sixteenth  century.  The  French  Vice-Admiral, 
Marshal  Conflans,  issued  an  order  of  the  day,  Noyember  8, 
1759,  forbidding  the  use  of  hollow  shot  against  the  enemy, 
on  the  ground  that  it  was  not  generally  employed  by  polite 
nations,  and  that  the  French  ought  to  fight  according  to 
the  rules  of  honour.  The  same  view  was  taken  of  the  use 
of  hot  shot»  grape,  chain  shot^  split  balls.^  The  TawrUrdle,  a 
French  ship,  in  an  action  with  the  Lively,  used  red-hot  shot. 
The  employment  of  hot  shot  is  not  usually  deemed  honourable 
war&re;  but  the  blame,  if  any,  rested  with  those  who  had 
equipped  the  ship  for  sea.*  Among  the  langridge  which  the 
American  priyateer,  the  Oeneral  Arm8tr(mg,xu»od  in  1814,  against 
the  British  ship  Flamtagme^s  boats,  were  nails,  brass  buttons, 
knife  blades,  and  the  consequence  was  that  the  wounded 
suffered  excruciating  pain  before  they  were  cured.  These 
are  among  the  examples  cited  in  Halleck.'  Of  course,  he 
disapproves  of  the  last  instance,  but  the  only  limitation 
he  places  on  the  use  of  weapons  is  that  the  wounded 
must  not  be  killed,  nor  injuries  inflicted  in  a  manner  which 
does  not  contribute  to  the  decision  of  the  contest  This  author 
regards  every  great  discoyery  in  the  art  of  war  as  haying 
a  life-saying  and  peace-promoting  influenca  On  this  yiew 
scientific  discoveries  tend  to  shorten  wars,  and  the  same  writer 
quotes  the  effect  of  railway  communications  in  bringing  to  a 
decisiye  issue  the  battle  of  Montebello,  in  1859,  by  enabling 

>  D.F.Bitaer,«<Addn68  MO.  FML,''p.85;  Ortdu,  <«Diploiiiatie  de  U  Mer," 

>  jramee,  ••NatiI  ffistotj,"  toL  i.  p.  288. 

•  M  Intcnutioiial  Iaw/'  toL  i.  pp.  562, 568. 
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the  Fvanoh  to  hurry  up  large  reiaforoements  at  a  critical 
moment.  It  ia  impoBsible  not  to  obaerre  that  the  railway  has 
exerted  a  similar  inflaenoe  in  many  other  batUes,  and  it  can 
certainly  be  credited  with  the  abbreviation  of  many  modem 
campaigns,  especially  in  the  Sondan  and  Sonth  Africa.  Until 
the  late  war,  it  seemed  dear  that  wan  have  tended  to 
become  shorter.  This  was  obserred  by  Lord  Wolseley,  in  his 
anticipation  that  the  next  great  Enropean  campaign  wonid 
only  last  a  fortnight  Sir  H.  S.  Uaine  agrees,  ''It  is  a 
satisfisMstory  reflection  that  wars  haye,  on  the  whole,, become 
less  fieqnenty  and  they  have  also  become  shorter.'*^  The 
Hundred  Days  of  1815  affords  an  instance  to  the  contrary, 
since  it  was  fonght  before  all  the  extraordinary  improvements 
in  weapons  of  war  had  been  made.  The  brerity  of  this 
campaign  mnst  be  ascribed,  inter  cdia,  to  political  and  dynastic 
reasons.  The  Sondan  campaign  of  Lord  Kitchener,  the 
Trsnsraal  War,  and  the  recent  straggle  in  the  Far  East  show 
that^  eyen  with  the  more  faTonrable  circnmstances,  modem  war 
may  be  of  long  duration.  Bnt  it  is  not  easy  to  deny  that  the 
effect  of  science  has  been  to  shorten  wars  both  by  affording 
rapidity  of  communication,  and  by  famishing  weapons  of 
great  destructiTe  power. 

The  landmarks  of  modem  international  law  on  the  topic 
of  the  proscription  of  weapons  are  the  Declaration  of  St 
Petersburg  in  1868,  the  Conference  of  Brassels  in  1874,  and 
the  Hague  Peace  Tribunal  of  1899. 

By  a  declaration  between  Great  Britain,  Austria,  Bavaria,  Declaration  of 
Belgium,  Denmark,  France,  Greece,  Italy,  Netherlands,  Persia,  |^,^^  jggg, 
Portugal,  Prassia  and  the  North  German  Confederation, 
Bussia,  Sweden  and  Norway,  Switaerland,  Turkey,  and  Wur- 
temburg,  signed  at  St.  Petersburg,  December  11,  1868,  the 
contracting  parties  engaged  to  renounce,  in  case  of  war  among 
themselves,  the  employment  by  their  military  or  nayal  troops 
of  any  projectiles  of  weight  below  400  grammes,  which  are 
either  ezplosiye  or  charged  with  fulminating  or  inflammable 
substance.  This  engagement  does  not  oblige  when,  in  a  war 
between  contracting  or  acceding  parties,  a  non-acceding  party 
*  Loetm^  '*UUa»Maul  L»w,*»  tU.  p.  141. 
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jobs  one  of  the  belligerents.  Maine  obserres  of  the  Declara- 
tion of  St  Petersburg  that  it  ''has  no  longer  its  humane 
effeet  in  consequence  of  the  progress  of  science,  which,  I  am 
sorry  to  say,  has  often  had  the  effect  of  defeating  attempts  to 
increase  the  area  of  humanity.  It  is  alleged  that  the  conical 
bullets,  which  are  uniyersal  in  modem  armament,  do,  in  fact, 
cause  pain  as  seyere,  and  wounds  as  incurable,  as  ever  did  the 
explosiTe  bullets  which  were  just  coming  in  about  the  year 
1868."^  But  this  circumstance,  in  turn,  Sir  H.  S.  Maine 
obserres,  does  not  affect  the  opinion  of  the  whole  ciyilized 
world  announced  at  St  Petersburg,  that  lawful  usage  does  not 
warrant  any  state  in  causing  injuries  which  give  more  pain 
than  is  necessary  for  a  comparatiyely  humane  object,  that  of 
disabling  the  enemy. 

Gonferaioe  of      In  1874  a  conference,  attended  by  delegates  from  aU  the 

BnmelB,  1874.  eountries  of  Europe,  assembled  at  Brussels,  on  the  inyitation 
of  the  Emperor  of  Bussia,  for  the  purpose  of  discussing  a 
project  of  international  rules  on  the  laws  and  usages  of  war. 
A  series  of  rules  was  agreed  to,  but  no  international  compact 
followed.  Neyertheless,  though  not  absolutely  binding, 
the  rules  were  of  great  value  as  exhibiting  the  preyailing 
ideas  in  a  definite  form,  and  many  of  them  haye  found  a  place 
in  the  Manuals  of  War  now  issued  by  ciyilized  goyemments 
for  the  instruction  of  their  officers  in  the  field. 

Beasons  for         The  Brussels  conyention  was  giyen  its  death-blow.  Sir  H.  S. 

^1^^^^  Maine  obseryes,  by  the  English  Foreign  Secretary  of  Stata 
The  reason  all^^  was  that  many  of  its  suggestions  owed 
their  origin  to  military  officers  of  the  Great  Powers,  and  were 
calculated  to  arouse  opposition  from  the  representatiyes  of 
the  smaller  Powers,  and  from  those  of  the  Powers  who  had 
not  yet  adopted  the  system  of  great  armies  raised  by  con- 
scription. In  the  opinion  of  Lord  Derby,  the  effect  of  these 
proyisions  would  have  been  to  &cilitate  aggressiye  wars,  and 
to  paralyze  the  patriotic  efforts  of  an  inyaded  people.  Sir 
H.  S.  Maine  attributes  the  failure  of  the  Brussels  Conference, 
1874,  to  the  recency  of  the  passions  excited  by  the  Franco* 
German  War  of  1870. 

>  Leetnni,  ««Iateniiitioiua  Law,**  Til  p.  ISO. 
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The  final  Act  of  the  Hague  Peace  Conference  contained  Fmai  Act  of 
thiee  declarations,  wliich  prohibit  on  the  part  of  the  contract-  conference, 
ing  Powers :  ^^• 

(1)  For  a  period  of  five  years^  the  launching  of  projectiles 
from  balloons  or  by  other  similar  new  methods. 

(2)  The  use  of  projectiles  the  only  object  of  which  is  the 
diffusion  of  asphyxiating  or  deleterious  gases. 

(3)  The  use  of  bullets  which  expand  or  flatten  easily  in  the 
human  body,  such  as  bullets  with  a  hard  enyelope,  of  which 
the  euTelope  does  not  entirely  coyer  the  core,  or  is  pierced 
with  incisions. 

None   of  these  declarations  was  signed  by  the  British  Ho  limitation 
representatiyesy  and  the  first  only  by  those  of  the  United  minee  or 
States.    It  will  be  seen  that  neither  the  Declaration  of  St  ^np«doeB. 
Petersburg,  1868,  the  Declaration  of  Brussels,  1874,  nor  the 
Hague  Peace  Conference,  1899,  contained  any  limitation  of 
the  use  of  mines  or  torpedoes.    The  Manual  for  the  use  of 
British  oflSoers  in  the  field  declares  torpedoes  and  mines  (which 
it  associates)  to  be  legitimate  weapons,  and  therefore  considers 
there  is  no  reason  why  o£Scers  or  soldiers  using  them  should 
be  refused  quarter,  or  be  treated  in  a  worse  manner  than  other 
combatants.    When  the  torpedo  was  inyented,  it  was  receiyed 
with  downright  execration.     It  first   made  its  appearance  Sir  H.  s. 
in  the  war  between  the  reyolted  colonies,  now  forming  the  hictorV^  the 
United  States,  and  the  mother  country,  and  it  was  then^^^^^* 
known  as  the  "  American  Turtle."    Many  attempts  to  obtain 
an  improyed  form  of  it  were  m^de  during  the  war  between 
England  and  France,  when  Hapoleon  and  his  armies  were 
threatening  the  coast    The  principle  of  using  clockwork  had 
already  been  inyented,  but  the  peace  of  1814  put  an  end 
for  the  time  to  that  method  of  inyention,  and  it  was  long 
before  the  world  heard  again  of  the  ''catamaran,*'  as  the 
torpedo  was  next  called.''  ^ 

While  botSi  mine  and  torpedo  are  now  well  established  as  The  torpedo 
between  belligerents,  a  farther  question  arises   as   to   the  in  the  Busso- 
righto  of  neutrals.     The  Busso- Japanese  War  of  1904  has(^"^^"' 
giyen  rise  to  the  yery  contingency  which  Sir  H.  S.  Maine  and 
>  Sir H. 8. Miine'i Lectuea, «'I&teniational Law'* viL p.  142. 
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a  oelebiated  Frenoh  admiral  dedared  would  inTolre  the  pro- 
scription of  the  torpedo  as  a  weapon  even  between  belligerents.^ 
On  July  16,  1904|  the  British  steamer  Hipsang  was  torpedoed 
by  a  Bnssian  destroyer  off  Port  Arthur,  aooording  to  the  find- 
ing of  the  Na^al  Court  at  Shanghai,  August  23,  without  any 
just  cause  or  reason.    And  another  incident^  while  it  did  not 
actually  inyolre  oonsequenoes  to  a  neutral,  was  of  so  dangerous 
The  dflrtrac-   a  tendency  as  to  attract  wide  notice.    In  May  1904,  Admiral 
Btdnrtf,  ten    ^ogo  reported :  **  While  the  fleet  was  watching  the  enemy  off 
n^es  Iran      p^^  Arthur,  the  HaitUBe  struck  an  enemy's  mine.    Her  rudder 
was  damaged,  and  she  sent  a  message  for  a  ship  to  tow  her. 
One  was  being  sent  when  another  message   brought   the 
lamentable  report  that  the  EcUiuse  had  struck  another  mine 
and  had  sunk  immediately  after.    She  was  then  ten  knots 
off  the  Liau-tie-Shan  promontory.    There  was  no  enemy  in 
sight,  and  her  loss  must  have  been  caused  by  a  mine  or  sub- 
marine.**    Three  hundred  o£Bcer8  and  men  were  sayed,  and 
she  sank  in  thirty  minutes. 
Neatni  yeBsels     The  significance  of  the  incident,  from  the  point  of  Tiew  of 
•MS.  international  law,  is  that  the  vessel  was  sunk  in  the  open  sea, 

apparently  by  a  mine,  far  beyond  the  territorial  limit  of  three 
miles,  within  which  such  an  operation  could  only,  according 
to  Professor  T.  K  Holland  and  Dr.  Theodore  Woolsey,  be 
safely  conducted  without  constituting  a  most  unwarrantable 
interference  with  the  right  of  a  neutral  to  navigate  the 
ocean  without  incurring  such  a  risk.  The  two  fundamental 
postulates  involved  are  (1)  that»  theoretically,  neutral  ships, 
whether  public  or  private,  have  a  right  to  pursue  their 
ordinary  routes  on  the  high  seas  in  time  of  war;  (2)  that 
beUigerents  have  an  absolute  right  to  fight  a  naval  battle  on 
the  high  seas,  the  scene  of  which  can  be  approached  by 
neutral  ships  only  at  their  proper  risk  and  peril.  But  as 
the  report  of  Admiral  Togo  specially  states  that  the  enemy 
were  not  in  sight  when  the  HaUuae  sank,  the  last  considera- 
tion does  not  arise.  A  neutral  ship  passing  at  the  time 
would  not  have  contributed  to  her  own  loss  if  she,  and  not  the 
HatrntaSf  had  been  blown  up. 

I  8kH.B.M^e'iLeetoei,<«lAteniaiionalUw,"?iii.pp.l4e^ 
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Frofessor  T.  E.  Holland  obeorred,  '^It  is  oertain  that  noPiof.T.B. 
intenational  usage  Banotions  the  employment  hj  one  belli*  S^g  n^ 


geient  against  the  other  of  mines,  or  other  secret  oontriyanoes^  ^  nud-ocMa« 

whioh  would,  withont  notice,  render  dangerous  the  navigation 

of  the  high  seas.    No  belligerent  has  ever  asserted  a  right  to 

do  anything  of  the  kind,  and  it  may  be  in  the  recollection  of 

yonr  readers  that  strong  disapproyid  was  expressed  of  a  design, 

erroneously  attributed  to  the  United  States  a  few  years  since^ 

of  effecting  a  blockade  of  oertain  Cuban  ports  by  torpedoes 

instead  of  by  a  cruising  squadron.    These,  it  was  pointed  oat, 

would  superadd  to  the  risk  of  capture  and  confiscation,  to 

which  a  blockade   runner  is   admittedly  liable,  the   total 

destruction  of  the  ship  and  all  on  boaid.     It  may  be  worth 

while  to  add,  as  bearing  upon  the  question  under  discussion, 

that  there  is  a  tendency  in  expert  opinion  toward  allowing  the 

line  between  territorial  waters  and  the  high  seas  to  be  drawn 

at  a  consideiably  greater  distance  than  the  measurement  of 

three  miles  from  the  shore.'*  ^ 

It  is  reasonably  clear  that  the  reason  for  the  fixing  of  three  The  principle 
miles  from  the  coast  as  the  limit  of  territorial  jurisdiction  was  t^^uo^ 
that  it  then  represented  the  range  of  cannon  shot     The^**^* 
expression  of  Bynkeishoek  is  ''quousque   tonnenta  explo* 
duntur,"  ''ibi  finitur  armorum  vis.*'* 

If  erer,  therefore,  the  maxim  **  cessante  ratione,  cessat  ipsa 
lex  "  admitted  of  application,  it  applies  to  the  case  where,  the 
limit  of  territorial  jurisdiction  being  '' fighting  distance  from 
land,"  impioyements  of  artillery  have  caused  that  distance  to 
be  extended  from  three  to  fifteen  miles.  The  first  instance  in 
which  it  was  urged  that  modem  improyements  in  artillery 
logically  inrolye  the  extension  of  the  limit  of  jurisdiction  oyer 
territorial  waters,  was  the  protest  of  the  U.S.  Consul  at 
the  Gape,  1863,  on  the  occasion  of  the  capture  of  the  American 
barge  SeorBride  by  the  Alabama,  August  6,  1863.  In  this 
protest,  addressed  to  Sir  PhiUp  Wodehouse,  then  Gbyemor  of 
the  Cape,  the  Consul  for  the  United  States  (Mr.  W.  Oraham) 
obserred,  ^  I  belieye  there  is  no  law  defining  the  word  *  coast ' 
other  than  international  law.  That  ORThas  always  limited 
1  2Vn0i,Mft7  85,19Ol  *  <«QaiMtiMiM  jQiliPidiUd,''e.Tui. 
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neutral  waters  to  the  fighting  distance  firom  land,  which,  upon 
the  inyention  of  gonpowder,  was  extended  to  a  distance  of  three 
nautical  miles  {rom  land  on  a  straight  coast,  and  by  the  same 
rule,  since  the  inyention  of  Aimstrong  rifled  cannon,  to  at  least 
six  miles/'  ^  The  Alabama  captured  the  Sea-Bride  two  miles 
and  a  half  firom  the  nearest  point  of  land,  which  was  Bobben 
Island.  Historicus  considered  that  this  incident  inyolyed 
an  infringement  of  the  neutrality  of  Great  Britain,  as  it  clearly 
did,  on  the  assumption  that  the  capture  took  place  two  miles 
and  a  half  from  the  nearest  point  of  land.'  It  is  difficult  to 
understand  why,  if  the  capture  took  place  within  the  three 
miles'  limit,  the  American  Consul  should  have  gone  out  of  his 
way  to  insist  that  logically  that  limit  should  be  extended.  In 
any  case,  the  incident  deserres  notice  as  constituting  the  first 
instance  of  the  expression  of  the  tendency  in  modem  expert 
opinion. 

The  result  of  admitting  this  tendency  in  the  case  of  the 
Hateuee  would  be  the  conclusion  that  the  mine  by  which 
the  Hateuee  was  blown  up  was  laid,  not  in  the  high  seas, 
but  in  territorial  waters.  The  report  of  Admiral  Togo 
states  definitely  that  the  Hateuee  was  blown  up  ten  miles 
from  the  nearest  land.  But  the  range  of  modem  cannon  is 
fifteen  miles,  and  therefore,  if  this  limit  were  adopted,  it 
would  be  necessary  to  conclude  that  the  Hateuee  was  blown  up  in 
territorial  waters.  On  the  general  issue,  the  yiews  of  American 
lawyers  were  declared  in  the  Timee  to  agree  with  those  of 
j^^  Professor  T.  E.  Holland.  Mr.  Moore,  formerly  of  the  State 
kjiiig  minaf   Department,  and  now  Professor  of  International  Law  and  Diplo- 

in  inid-0C6ttL 

macy  at  Columbia  College,  New  York,  while  awaiting  further 
eyidence  of  Bussian  responsibility,  or,  as  he  said,  "  absolute 
proof,"  obseryed:  ^Howeyer,  as  these  mines  were  deliberately 
floated  into  waters  where  they  were  liable  to  endanger  neutral 
ships,  the  act  is  undoubtedly  inadmissibla"  Dr.  Theodore 
Woolsey,  Professor  of  International  Law  at  Yale  Uniyersity, 
obseryed:  ^My  judgment  would  be  that  mines,  whether 
anchored  or  intentionally  set  adrift  in  the  straits  of  the  Gulf 

>  Farliamentaiy  Papers,  •*  Aoocmnis  and  Papers,''  1864.. S2. 
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of  Pe-ehi-li,  beyond  the  coast  sea-limit,  constitute  an  indis- 
eriminate  attack  upon  nentrals  and  belligerents  alike,  and  are» 
therefore^  illegitimate/'  ^ 

In  the  Kreuz  Zeiiung,  the  experience  of  the  Oermans  in 
1870,  when  scTeral  Oennan  mines  which  had  been  laid  in 
Oennan  harbours  were  set  adrift  by  storms,  was  appealed  to 
as  showing  that  the  Hat9use  might  have  been  struck  by  a 
mine  that  had  been  originally  moored.' 

The  Japanese  employed  balloons  at  the  great  battle  of  BmpioTmeitt 
Liao-Yang.'     This    was   presumably  only  for   purposes   ofbfttUeof 
observation,  but  this  fact  is  not  stated,  though  we  are  told  ^'^^^^^^ 
that  the  Bussians  fired  at  one  and  missed  it.    Japan  was  a 
signatory  of  Declaration  (1)  of  the  Hague  Peace  Conference, 
and  therefore  undertook  not  to  utilize  balloons  for  dropping 
projectiles  or  explosiyes  for  a  probationary  period  of  five 
years  firom  July,  1899;  but  she  was,  stricUy  speaking,  not 
prohibited  from  so  utilizing  balloons  at  Liao-Yang  in  August* 
1904.    The  incident  did  not  lead  to  any  Bussian  protest,  and 
therefore  it  may  be  presumed  that  the  Japanese  balloon 
observed  to  the  south-west  of  Liao-Yang  was  merely  used  tot 
purposes  of  reconnaissance. 

Great  Britain  was  not  a  signatory  of  the  Declaration  (1)  in  present 
of  the  Hague  Peace  Conference.    But  as  the  probationary  ^^Suo^h^' 
period  has  now  expired,  no  Power  is  prohibited  from  utilizing ^^^betoown 
balloons  in  the  manner  detailed.    However,  by  order  of  the  torn  balloopf  • 
Czar,  February  28, 1904,  Bussia  regards  the  Hague  declara- 
tions as  still  in  force. 

1  IVn0t,Mkj,26,19O4. 

•  ItwugUtfldmthe2Vm«,]iuchll,19(»,thatthenaTigAtioa  of  the  Golf  of 
Peehili  wu  ittended  with  oonsidenble  d«iger  owing  to  floating  mInM. 

•  SVoMfi  September  8,1901 
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THE   LAW   GOVERNING   STATES   IN   THE 
RELATION   OF   NEUTRALITY. 


CHAPTER  VIL 

THE  FBIHCIFLE8  OF  NEimULITT  AND  SPECIAL  USAGE  FBO- 
HIBITINO  THE  OONSTBUOTION  AND  OITTFIT  OF  VESSELS 
OF  WAB. 

The  special  nflage,  prohibiting  the  building  and  fitting  out  of  Ums^o  pio- 
ships  for  belligerentB,  abridging  the  common  law  privilege  of  g^^^' 
neutrals  cannot  be  said  to  be  binding  nniversally.     It  ^^l^S^tonok 
its  origin  in  the  neutrality  edicts  of  yarious  minor  Italian  tmivmoij 
States  promulged  in  1779.     The   principal   authority  |  for  ^    ^' 
the  usage  is  undoubtedly  the  Treaty  of  Washington,  1871, 
but  the  principles  there  enunciated   have  foiled  to  meet 
acceptance.     Lampredi  asserts  ^'that  Venice  was  the  only  Not  an  mf«- 
ezample  during  the  war  of  the  American  revolution  of  aviewsofFM 
neutral  State  absolutely  prohibiting  a  traffic  in  contraband  on  ^^  ^^^ 
its  own  territory,  Naples  only  prohibiting  the  building  for*>«^>Md 
sale  of  vesBels  of  war,  and  the  exportation  of  other  contraband  and  Anmt. 
articles,  whilst  Tuscany  permitted  her  subjects  to  continue 
their  accustomed  trade  in  such  artides,  both  within  the  terri« 
tory  and  for  exportation,  subject,  in  the  latter  case,  to  the 
belligerent  right  of  seizing  contraband  goods  going  for  the 
enemy's  use."  ^ 

Lampredi  establishes  that  international  law  does  not 
require  a  nation  to  prohibit  the  sale  of  contraband  articles 
within  its  own  territory.  The  fact  that  Venice,  within  twenty 
years  of  her  fall  at  the  hands  of  Napoleon,  should  have  im- 
posed a  degree  of  prohibition  on  her  own  trade,  not  required 
by  international  law,  points  the  conclusion  of  Mr.  W.  K  Hall, 

^  Wheaton's  "Law  of  Nationa,**  p.  812»  refened  to  in  the  aigomenta  in  the 
•nppoKt  of  the  rale  iM  in  AUome^Qtnmd  T.  SOUm,  (1868)  2  H.  ft  0.  480, 470. 
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thaC';!' it  is  unwise  for  a  people  to  enact  or  to  retain  neutrality 

laWs-inore  severe  than  it  belieyes  the  measure  of  its  duty  to 

./•cptmpeL*' ^    The  fact  and  generalization  are  alike  interesting 

/\ln  yiewof  the  tad  that  the  shipbuilding  sections  of  our  own 

'*-•'  Foreign  Enlistment  Act,  creating  a  crime  and  embarrassing 

an  important  branch  of  British  industry,  are  greatly  in  excess 

of  the  requirements  of  international  law.' 

*  v^'ea  and         It  is  also  of  interest  to  note  historically  that  the  usage  of 

.«n  the  rale     the  Western  Mediterranean/  the  source  of  maritime  law  on 

^^l^^^n    which  the  OonsoUUo  del  Mare,  the  authoritatiye  sesrcode  of  the 

^^j^**^^   Middle  Ages,  was  founded,  was  thus  the  origin  of  a  modem 

international  usage  on  which  the  Conference  of  Geneva  sets  its 

seal.     Till  the  Declaration  of  Paris,  1856,  Great   Britain 

adhered  to  the  rule  laid  down  by  B  Oanedlato  del  Mare,  a  278, 

that  **  the  enemy's  goods,  found  on  board  a  friend's  ship,  shall 

be  confiscated ;  '*  and  it  was  Great  Britain's  uniform  adherence 

to  this  principle  which  arrayed  the  Northern  Powers  against  her. 

At  a  later  date  the  conyerse  has  been  seen.    If  this  country 

had  adopted  the  later  usages  of  the  Western  Mediterranean, 

the  AUbama  aflfair  would  hare  been  rendered  impossible. 

The  first  authority  for  the  international  usage  prohibiting 

Oaiiani,  idvo-  the  construction  and  outfit  of  vessels  was  an  Italian,  Abbate 

j^jmed  ifea-    Galiani,  Sicilian  Secretary  of  Legation  at  ^  Paris,  whose  work 

ta^^in  the  q^  i)^^  reciprocal  rights  and  duties  of  belligerents  and  neutrals 

the^,  intro-  was  written  pro  re  nata  to  defend  the  conduct  of  the  King 

tioD.  ^^  '*  of  Two  Sicilies  in  adhering  to  the  Bussian  League  in  1782. 

There  exists  considerable  doubt  as  to  the  merit  of  Galiani's 

work,  it  is  spoken  of  by  Phillimore  in  a  manner  that  implies 

commendation,*  but  it*was  seyerely  criticized  by  Historicus,^ 

and  the  other  advocate  of  the  First  Neutrality  disputed  its 

position,  and  the  same  may  be  said  of  AzunL'    Galiani  made 

a  naive  confession  that  his  work  was  written  under  great 

pressure,  at  a  time  when  he  had  no  books  to  consult    This 

'  « Inteniatfoiua  Uw,"  5th  ed.,  p.  SIS. 

*  "Report of  NeutnUtj Uwi of  Oomm.," pp. 9, 10. 

*  «Inteniili<»iftl  Lew,"  toL  iii  p.S78. 
«  Letters,  •'lAtemational  Uw,"  p.  25. 

*  •< Droit  MttitiiiiedeL'Eiirope,''  1S05, ef.  eitiiioa  in  «Letten  of  Histofieos,'' 
P.12S. 
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ciioiimstaaoe,  Hirtorioos  obserred,  may  palliate  the  erron  of 
Galiani,  but  hardly  reinforces  his  authority.^ 

Gkdiani,   in   fact,   merely   enunciated    the   prinoiplee   of  The  United 
American  neutrality  as  laid  down  by  Story,  C.J.,  in  the tnnhwtSSi 
Saniissima  Trimdad,  (1822)  Wheaton,  283,  340,  and  by  the  ^'^^^ 
court  in  Ths  UnUed  StaUs  y.  Qwiney,  (1832)  6  Peter's  Bep.  bibition^ 
445,466.  Chdiani  said  that*' a  ship  built  and  armed  for  war  in  of  veMlB  for 
a  neutral  port  cannot  be  there  lawfully  sold  to  a  belligerent."  *  ^^«^®^*'- 
The  Neutrality  Act  of  the  United  States,  1818,  which  must 
be  supposed  to  still  embody  the  United  States  view  of  inter- 
national duty,  is  consistent  with  the  conclusion  of  Galiani, 
because  under  it  the  essence  of  offence  consists  in  a  fixed  or 
present^  and  not  a  foture  or  conditional,  intention  on  the  part 
of  the  neutral  subject  fitting  out  or  arming  the  vesseL    If 
he  is  knowingly  concerned  in  fitting  out  the  vessel  he  can  be 
eonyicted,  though  that  intent  should  appear  to  have  been 
defeated  after  the  vessel  sailed.    A  defendant  cannot  be  con- 
victed  under  the  Neutrality  Act  of  the  United  States  if  he 
has  no  fixed  intention  to  sell  the  vessel  when  she  sailed. 
The  agreement  between  the  view  of  Ghdiani  and  that  of  the  SupraneCowt 
court  in  United  States  v.  QuAncy  is  all  the  more  remark- stetoe  seem  to 
able  because,  as  Historicus  observed,  continental  views  oi^^^J^^* 

maritime  law  differ  from   those  of  English   or  American  jurist  as  to 

tbe  existenoe 
publicist,  as  much  as  the  views  of  ''the  Nominalists  and  of  the  prohib^ 

Bealists^  the  Thomists  and  the  Dunses  of  the  Middle  Ages,  or^^^ 

the  Jansenists  and  the  Jesuits  of  the  last  century.'**    The 

■  "Bf  ft  enrkms  ironj,  in  the  Introdiietioa  to  the  "^  Letten  of  Historiciis'*  (j^  10), 
we  read  tkut  the  author  laboured  under  nearlj  the  same  diaadvaatage  as  Ghdiani. 
It  appears  that  Manning,  the  anthor  of  the  *'  Law  of  Nations,"  complained  in  1889 
that  SchlegeL's  f amoiia  tract  on  Lord  Stowell's  jndgment  was  not  to  be  found  in 
the  Libraiy  of  the  Inner  Temple.  In  an  introduction  issued  sereral  jears  after 
Historieas  had  ceased  to  contribute  IAm  brilliant  letteis,  but  before  the  Conference 
of  Genera,  Historicus  obserred  that,  after  thirty  jean.  Manning's  request  was 
complied  with,  and  Schlegel's  tract  reposed  on  the  shelyes  of  the  Inner  Temple. 
Historicus  pronounced  the  Inner  Temple  Library  to  be  abeolntelj  useless,  and 
complained  bitterly  of  the  absence  of  such  well-known  tracts  as  the  Pitem  cflcUUt 
U  Scfaoell,  Ward's  tract  on  Neutral  JEtights,  1801,  and  Lonl  Grenrille's  **  Letten  to 
Snlpicius."  But  in  those  dAjs  an  eminent  baron  of  the  Exchequer  pronounced 
intenational  law  to  be  *«  ft  necessarily  Taguesdence.**  AUamqf-^hmnUy.SiBemt 
(1868)  2  H.  ft  a  481, 880. 

<  Wheaton,  **  Hiatory  of  International  Law,"  pi  812. 

*  Letters  on  « International  Law  on  the  TerritoriaUty  of  tha  Mmbant 
Yesiel,"  p.  202. 
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acute  differences  of  opinion  revealed  at  the  debate  at  the 
Institate  of  International  Law  on  the  Naval  Prize  Oode  at 
Turin  in  1882  prove  the  extent  to  which  the  differences  pre- 
vail and  remain.    The  Oode  was  considered  to  represent  the 
modem  continental  as  opposed  to  the  English  and  American 
view  of  prize  law.    While  it  was  passed  by  a  majority  of  the 
Institute,  the  English  representatives  opposed  it  in  principle 
and  in  detail,  while  the  American  representatives  simply 
abstained  firom  attending  the  proceedings.    It  is  therefore  all 
the  more  remarkable  that  the  views  of  the  retained  advocate 
of  the  First  Armed  Neutrality,  on  the  subject  of  the  sale  of  a 
ship  by  a  neutral's  subject  p$nderUe  beUo,  are  substantially  in 
accord  with  decisions  of  the  Supreme  Court  of  the  United 
States  under  the  Neutrality  Act    Both  regard  the  sale  of  the 
ship  on  neutral  territory  as  an  infraction  of  neutrality  when  it 
Binmsofthe  is  intended  for  the  use  of  a  belligerent     It  is  quite  true 
]^dSn«ated  ^^  ^^  construction  was  resented  by  both  Pollock,  G.6^ 
frj;jJ^«rf«J»and   Bramwell,  B.,   in  Attametf-General  v.   SUlem,   (1863) 
^**^    '"^^  2  a  &  C.  430,  528,  per  Pollock,  C^,  and  per  Bramwell  at 

p.  542. 
lfr.W.E.HaU  Mr.  W.  E.  Hall  also  rejects  this  construction,  observing 
^that  it  must  be  permissible  to  give  an  order  which  it  is 
permissible  to  execute.''  ^  But  it  is  impossible  to  deny  that 
this  was  the  construction  of  neutral  duties  adopted  by  the 
Supreme  Court  of  the  United  States.* 

It  is  quite  true  that ''  it  is  generally  unsafe  to  use  municipal 

laws  to  define  the  view  of  international  duty  taken  by  a 

nation.*'*    But  it  is  no  less  true  that  the  Neutrality  Act  of 

1818  "must  be  supposed  to  embody  what  are  to  the  United 

States  international  duties." 

Sir  B.  Fhilii-      There  is  no  trace  of  the  rule  making  ships  an  exception  to 

to  the  exist-    the  general  rule  of  contraband  in  Phillimore's  **  International 

parShiMtinT^  Law,"  a  work  which  seems  to  have  been  written,  in  part  at  least* 

neuMfl  from  before  the  conclusion  of  the  Crimean  War.    Sir  R.  Phillimore 

#WMtnM*,yiny 

Teseela  for  bd-  treated  ships  as  contraband  when  fitted  for  war  and  sent  to  a 
ligerents. 

1  HaU's  « Interaatioiial  Law,"  6th  ed^  p.  611. 

'  <*Ijetten  on  Internatioiial  Law,**  by  WgAoAeoM,  p.  171,      i 

*  HaU, «'  Interaatioiial  Law,"  5th  ed^  p.  612  and  note. 
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beUigeient's  port  with  orders  to  sell  if  possible.^  But  a  sale 
under  snoh  cironmstanoes  is  a  mere  transaotion  in  contraband, 
as  has  been  just  seen,  by  the  Neutrality  Act  of  the  United 
States,  1818.  Aoeording  to  Phillimore,  a  ship  of  ambiguons 
use,  haying  been  preyionsly  employed  for  purposes  of  trade, 
with  a  destination  to  be  sold  under  oiroumstances  not  indica- 
ting a  hostile  use  of  her,  is  not  contraband.  The  distinction 
taken  in  Fhillimore  is  dearly  the  rationale  of  the  decision 
under  the  English  Foreign  Enlistment  Act  of  1819,  which 
arose  out  of  the  eyents  of  the  American  Ciyil  War.  The 
AUomey-Oeneral  y.  SiUem,  (1863)  2  H.  &  G.  430,  decided  that 
an  unarmed  yessel  was  contraband  and  nothing  more,  and 
therefore  its  sale  under  preyious  contract  constituted  no  in- 
fringement of  British  neutrality,  as  interpreted  by  the  Foreign 
Enlistment  Act  of  that  day. 

According  to  the  ground  principle  of  neutrality,  Mr.  W.  K 
Hall  considers  a  completely  armed  ship,  in  eyery  respect  fitted 
the  moment  it  receiyes  its  crew  to  act  as  a  man-of-war,  to 
be  a  proper  subject  of  commerce.  But  a  special  usage,  sub- 
stantially dating  from  the  Conference  of  Geneya,  is  in  course 
of  growth. 

In  the  celebrated  reply  of  the  English  lawyers  to  the  Treaty  of 
Prussian  *'  Exposition  des  Motifs,"  issued  in  oonnectiou  with  the  isri,  a^^ 
Sflesian  Loan,  it  was  contended  that  the  familiar  aphorism,  ^^SMmeL 
**  the  exception  proyes  the  rule,"  is  instanced  by  the  operation  ^<»« 
of  treaties  in  maritime  law.'    This  yiew  suppUes  a  complete 
explanation  of  the  Treaty  of  Washington,  1871,  made  in  interaatioiiAi 
eonnectioh  with  the  inquiry  at  G^eya  into  the  Alabama  affair,  subject  ^^ 

In  1793  the  United  States  prohibited  the  equipment  of 
yessels  in  their  ports  which  were  of  a  nature  solely  adapted 
to  war.  This  was  followed  by  the  Neutrality  Act  of  1818, 
making  it  penal  to  fit  out  and  arm  any  ship  or  yessel  with 
the  intent  that  it  should  be  employed  in  the  seryice  of  a  foreign 
State  at  war  with  a  friendly  State.  The  Foreign  Enlistment 
Act,  1870,  greatly  exceeded  the  requirements  of  international 
law,  and  its  proyisions  against  ship-building  therefore  afford 

1  Fhillmiore's  ''Intematioiua  Lftw,"ToL  iiL  ■.  264,  pi  860. 
*  **  Oolleotane*  Jnxidioa,"  toL  i,  piece  y^  p.  145. 
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no  key  to  mternational  usage.  In  France  the  State  acoommo* 
dates  its  roles  to  international  law  by  making  all  persons 
exposing  the  State  to  reprisals,  or  to  a  declaration  of  war, 
liable  to  punishment  under  the  Penal  Oode.  It  is  interesting 
to  note  that  this  policy  indemnified  France  against  any  such 
proceedings  as  were  taken  by  the  United  States  against  this 
country  in  cozmection  with  the  Alabama  and  her  consorts. 
The  French  Goyeinment  were  able,  under  their  Proclamation 
of  Neutrality  in  1861,  to  arrest  six  vessels  which  were  in 
course  of  construction  in  French  ports  for  the  Confederate 
States.  Italy  adopted  a  like  rule  on  the  outbreak  of  the 
Danish  War  in  1864. 

In  1866  the  GoveiTiment  of  the  Netherlands,  for  the  first 
time,  undertook  to  see  that  the  equipment  of  yesseb  of  war 
intended  for  the  belligerent  parties  should  not  take  place 
in  the  ports  of  the  Netherlands.^    The  codes  of  Austria, 
Spain,  Portugal,  and  Denmark  prohibit  any  one  from  pro- 
curing arms,  yessek,  or  munitions  of  war  for  the  service  of 
a  foreign  Power.*     Mr.  W.  K  Hall  obserres  of  these  last 
codes  that  though  the  intention  may  have  been  to  prevent 
the  use  of  privateers,  the  language  would,  no  doubt,  restrain 
the  construction  of  vessels  for  belligerent  use. 
Mr.w.KHi^     As  there  was  no  univeisal  or  even  partial  adhesion  to  the 
Jdi^Sr?   principles  of  the  Treaty  of  Washington,  1871,  Mr.  W.  E.  HaU 
^^ffdf^oUd-  considers  that  the  exception  it  sought  to  establish  is  not 
uSi^iteW  ^"^^^*    There  is  nothing,  therefore,  to  prevent  a  ship  of  war 
neatnls.         (1)  being  built  and  armed  to  the  order  of  a  belligerent,  and 
delivered  to  him  outside  neutral  territory  ready  to  receive  a 
fighting  crew;  (2)  being  delivered  to  a  beUigerent  within 
neutral  territory,  and  issuing  as  belligerent  property  if — 

(a)  It  is  neither  commissioned  nor  so  manned  as  to  be  able 

to  commit  immediate  hostilities ; 

(b)  There  is  no  good  reason  to  believe  that  an  intention 

exists  of  making  the  neutral  territory  a  basis  of 
operations. 

1  Note  of  H  Zqglon  de  Njmlt  to  Mr.  Waid,  1887.  IW  this  and  the  wliols 
eontineatal  pnctiea  in  the  matter,  lee  Neatnl  Iawi  ComiiuaBioa  Baport,  Ap- 
pendix iv.,  noto.    Hia's*«Int6ni«tiflnalLaw»''p.614. 

•  «  Bev.de  Droit  InteniitiQQnl»''vi  MS. 
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On  the  other  hand,  it  is  evident  that  an   international  Prohibition  an 
luage,  operating  by  way  of  exception  to  the  geneial  rule  that  national  oMge* 
ships,  even  bnilt  and  armed  for  war,  are  contraband   and 
nothing  more,  is  in  coarse  of  growth.    The  Institute  of  Inter- 
national Law  in  1875  sought  to  impose  an  obligation  on 
neutral  States  to  prevent  persons  other  than  its  own  agents 
from  placing  at  the  disposal  of  a  belligerent  State  a  ship  of 
war  in  the  neutral's  ports  or  waters.    On  the  one  hand  it  must  BjMMona  for 
be  remembered  that  a  ship  of  war  is   ^ almost   powerful S^^ 
instrument  of  mischief,  of  contraband  ready  made  up  in  its 
most  malignant  form.*'  ^    But  this  clearly  constitutes  a  reason 
for  introducing  a  ship  of  war  as  an  exception  to  the  general 
rule  permitting  the  sale  of  contraband  on  neutral  territory. 
Another  reason  also  seems  to  exist  in  the  tendency  of  wars 
to  become  more  and  more  nayaL 

Mr.  W.  E.  Hall  objects  to  the  present  indefinite  form  ofMr.w.B. 
the  international  usage,  and  considers  it  would  be  elucidated  tion  to  m£i. 
by  planting  the  doctrine,  not  as  now,  upon  the  intention  of  ^^^,^^^[^ 
the  nentral  trader  or  belligerent  agent,  but  upon  the  character  *^^^.*^^ 
of  the  vessel.    This  would  have  tiie  effect  of  excluding  large 
mail  steamers  from  the  rule,  which,  as  it  is,  clearly  prohibits 
their  construction  and  outfit  in  neutral  ports.    But  the  vessels 
whose  operations  gave  birth  to  the  international  usage  were 
vessels  which  experts  were  not  able  to  distinguish  as  built  for 
warlike  use.     Either  the  AUosandra,  the  Florida,  or  the 
Alabama  might  have  been  used  as  a  yacht'     If  the  true 
interpretation  of  the  usage  is  that  it  is  confined  to  vessels 
built  primarily  for  war,  where  are  we  to  look  for  its  origin? 
Nor  can  it  be  said,  as  can  be  urged  on  some  other  topics  of 
contraband,  that  the  interest  of  the  origin  of  the  international 
usage  in  question  is  purely  historicaL    If  there  is  one  thing 
certain,  it  is  that  the  commerce  destiy>yer — and  a  large  maU 
steamer  when  armed  is  the  type  of  a  commerce  destroyer— is 
likely  to  play  as  prominent  a  part  in  the  naval  wars  of  the 
future  as  ever  the  Mabama  and  her  consorts  maintained. 

>  PhiDimonrs  « Intenuiional  Law,*  toL  iiL  a.  864,  p.  860;  HaU*s  «<Iiitflr- 
natkmal  Law,"  p.  615. 
<  Jilonuy-OiMral  T.  MZ6M.  (1863)  2  H.  ft  C.  480. 
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This  is  alike  the  view  of  Captain  Mahan  and  of  Sir  H.  S. 
Maina  On  jnridioal  prinoiides,  it  is  difficolt  to  understand 
how  the  doctrine  oonld  be  planted  except  in  the  intention  of 
the  belligerent  agent  or  neatral  trader.  The  international 
usage  in  question,  like  every  other  law,  prohibits  or  restrains 
an  act ;  and  actus  nonfadt  reum  nid  mens  sit  rea. 
AUeged  Bales  ^^  ^^  Iftte  war  there  have  been  repeated,  if  not  con- 
G^^ente  ^^©^  rumours  as  to  the  purchase  of  vessels  by  both  bel- 
statM^bd  ^^S^'^^  ^^  ^^^  subjects  of  neutral  States  in  both 
ligerents,  Bus- hemispheres^  and  it  would  seem  in  one  case  even  from  the 
^Japanese  Qoyeynnient  of  a  neutral  Stata  In  April,  Japan  was  re- 
ported to  be  purchasing  submarines  in  America.^  There  was 
some  confirmation,  which  seemed  circumstantial,  of  this 
report.  In  May  the  Government  of  the  Tzar  was  said  to 
have  purchased  the  DetOsekland  and  Maria  Theresa  from  the 
North-German  Lloyd  Company.  The  Japanese  about  the 
same  time  were  stated  to  have  purchased  the  St.  IretM. 
Later  in  the  month,  the  Bussian  Government  were  alleged 
to  have  purchased  the  Hamburg-American  liners,  Pretoria, 
Augusta  Vietaria,  and  Columbia.^  Some  of  this  information 
was  no  doubt  well  founded.  It  was  definitely  stated  in 
the  Times  several  months  afterwards  that  the  Bussian  Govern- 
ment had  acquired  ^  the  Furst  Bismarck  and  the  Cciumhia, 
from  the  Hamburg  American  Steamship  Company,  and  the 
Kaisenn  Maria  Theresia  and  the  Attgusta  Victoria  from  the 
North-German  Lloyd  Steamship  Company.  These  four  ships 
have  now  been  formally  enrolled  in  the  navid  service  of 
Bussia.  They  have  been  re-christened  respectively  the  Don, 
the  Terek,  the  Ural,  and  the  Kuban  by  the  Bussian  naval 
authorities,  and  now  rank  officially  as  second-class  cruisers. 
All  four,  according  to  Brassey's  naval  annual  for  1904^  were 
classed  as  merchant  cruisers,  auxiliary  to  the  Imperial  Govern- 
ment navy.  Details  of  their  armaments  are  given.'*  ^  It  was 
also  contended  by  the  Times*  correspondent,  with  considerable 
plausibility  and  force,  that  the  German  Grovemment  must 
have  been  cognizant  of,  and  have  given  its  sanction  to,  the 

>  Time9,  April  25, 1904.  *  Ibid.,  Maj  12, 26,  28, 1904. 

*  Ibid.,  September  19, 1904. 
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tnnsfer  of  raoh  important  Teasels  as  these  to  the  Bussian  Soeh  mIm  do 
GoYenunent  Assuming  that  the  Imperial  German  Gh>TemmentiMii^^ 
took  no  part  in  the  transfer,  there  was  no  infraction  of  nen-  ^^|^|^£S22^ 
trality  in  the  transfer  of  the  vessels  to  Bnssia.    But  i^  on  the  <4etf  ^bM>. 
other  hand,  the  German  Government  was  a  party  to  thetniity. 
transfer  to  a  belligerent  of  their  own  aoxiliary  cmisers,  it  is 
no  less  dear  such  a  transaction  is  both  opposed  to  authority 
and  to  recent  international  nsage.^ 

In  yattel's  time  (1758)  the  sale  of  ships  had  not  become  a 
branch  of  the  law  of  foreign  enlistment ;  but  Vattel  observes 
in  the  analogous  case  that  if  a  neutral  State  furnishes  troops 
to  a  belligerent,  such  assistance  is  incompatible  with  neutrality* 
Ortolan  says  that  if  a  neutral  State  engages  in  the  carriage, 
of  products  which' have  a  direct  connection  with  military 
operations,  whether  it  does  so  for  nothing  or  receives  con- 
sideration for  it,  it  becomes  then  an  accessory  in  the  struggle, 
and  consequently  commits  an  infraction  of  neutrality.' 

Phillimore  points  out  that  Prussian  and  Bussian  ports  are  Lnenktive 
practically  indistinguishable  for  purposes  of  contraband  trade,  band  betwoen 
and  he  attributes  to  this  fact  the  prolongation  of  the  Crimean  ^^^^the 
War.    Prussian  subjects  carried  on  a  most  lucrative  trade  in  Crimea. 
contraband  with  Bussia  during  the  Crimean  War,  and  had  it 
not  been  for  the  facilities  they  enjoyed  for  doing  so,  Philli- 
more conjectures  that  Prussia  would  have  cast  in  her  lot  with 
the  Allies  in  the  Crimea.    It  is  clear  that  Bussia  entertained 
some  apprehensions  of  Prussia  during  the  Crimea,  since  Prince 
Bismarck  stated,  in  his  last  speech  in  the  German  Beichsrath, 
that  Bussia  massed  large  forces  in  Eastern  Europe  along  the 
German  frontier  during  the  Crimean  War.* 

At  the  close  of  the  important  statement  made  by  the  Prime  |^^^^j^. 
Minister  to  the  London  Chamber  of  Commerce,  reported  in{oair,Aiig.26, 
the  Times,  August  26, 1904^  he  observed—  Sd^"" 

''  Thete  can  be  no  doubt  that  merchant  ships  may  be  sold  S^tnL  from 
bv  neutrals  to  anv  Grovemment,  and  that  that  Government  oanrtrneting 

^  ^  TMseb  for 

s  On  Mtteh  15, 1905,  Coimt  BSlow  definitiTelj'  iUted  that  the  aala  of  Geiman  heUigeraat  naa 
ahipa  to  Baaaiaii  agenli  were  legitimate  transactiopi  aoooidiiig  to  i&tematiQoal  law.  ^'  *"'  '"  ^ 
Bee  lUm,  March  la 

<*•  Bftglea  Intanatioiialea,'' ToL  ii.  pp.  156-9. 

*  Vefamaij,  1SS8,  wMihe  dateof  thlf  ipeech. 
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may  tarn  these  ships  into  cruisers  if  they  please.    I  belieye 
that  one  of  these  vessels  bought  was  a  British  ship." 

This  statement,  Mr.  Balfour  added,  was  deliyered  on  the 
authority  of  the  law  officers  of  the  Crown.  It  is  of  the 
utmost  importance  to  note  that  the  opinion  of  the  law  officers 
was  directed  ezdusiTely  to  the  operation  of  international  law 
on  jthe  facts.  According  to  Mr.  W.  R  Hall,  there  is  nothing 
in  the  ground  principles  of  neutrality  which  prohibits  the 
subject  of  a  neutral  State  from  selling  a  merchant  vessel  to 
a  belligerent  Gtovemment,  since  he  may  even  sell  to  armed 
vessel  built  to  the  order  of  a  belligerent  without  any  infraction 
of  neutrality.  The  principles  enunciated  by  the  Treaty  of 
Washington,  1871,  and  the  Conference  of  G^eva  having 
failed  to  procure  adhesion  from  other  States,  all  the  learning 
derived  from  those  sources  is  irrelevant,  and  imposes  no  duties 
on  neutral  States. 

But  there  cannot  be  a  doubt  that  a  British  subject  selling  a 
merchant  vessel  to  a  belligerent  Grovernment  which  converts  it 
into  a  cruiser  commits  an  offence  against  the  Foreign  Enlist- 
ment Act,  1870,  s.  8,  if  he  has  sold  it  having  reasonable  cause 
to  believe  that  it  will  be  employed  in  the  naval  service  of  a 
foreign  State  at  war  with  a  friendly  State.  It  was  suggested  by 
a  speaker  at  the  London  Chamber  of  Commerce,  that  the  pur- 
chase of  steamers  by  the  Russian  Grovernment  raised  all  the 
facts  of  the  Alabama  case.  The  answer  of  Mr.  Balfour  showed 
that  in  the  opinion  of  the  law  officers  of  the  Crown,  following 
the  reasoning  of  Mr.  W.  E.  Hall,  the  Ahhama  case  is  not  a 
precedent  in  the  present  state  of  international  law,  inasmuch 
as  it  only  gave  rise  to  an  international  usage  which  is  in 
course  of  growth.  The  questions  raised  by  the  Foreign 
Enlistment  Act,  1870,  s.  8,  are  of  a  different  kind. 

Another  rumoured  purchase  of  the  Bussian  Grovernment 
is  even  less  difficult  to  deal  with.  It  was  reported,  and  con- 
firmed at  a  later  date,  that  »the  Bussian,  Government  had 
purchased  from  the  Argentine  GrOTernment  four  powerful 
armoured  cruisers — Oaribaldi,  General  Belgrano,  General  San 
Martin,  Puerreifdon — all  of  7,000  tons  displacement,  and 
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armed  mth  Annstrong  cannons.^  The  statement  is  made  with 
reserre.  Bat  if  trae,  it  cannot  be  doubted,  for  the  reasons 
already  stated  in  connection  with  the  purchase  by  Bossia  of 
German  auxiliary  cmisers  daring  the  late  war,  that  snoh 
acticm  was  incompatible  with  neutrality. 

>  2^Hfie9,May26,1904. 
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BBLUGEBEHT  OPEEiLTIOKS  IN  NEUTBAL  WATEBS  AND  THE 
OHEinJLPHO  AND  CHIFXJ  IN0IDENT8. 
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View  of 
Histoficiu* 


It  is  observed  in  Kent,  ^  It  is  not  lawful  to  make  neutral 
territory  the  scene  of  hostility,  or  to  attack  an  enemy  whfle 
within  it ;  and  if  the  enemy  be  attacked,  or  any  captore 
made,  under  neutral  protection,  the  neutral  is  bound  to  redress 
the  injury  and  effect  restitution.  •  •  •  No  use  of  neutral 
territory  for  the  purpose  of  war  can  be  permitted.  ...  No  act 
of  hostility  is  to  be  commenced  on  neutral  ground.  ...  No 
measure  is  to  be  taken  that  will  lead  to  immediate  violence."  ^ 
It  seems  necessary  to  distinguish  between  a  public  armed 
vessel  and  a  merchant  vessel  belonging  to  a  subject  of 
a  belligerent^  in  the  case  of  a  capture  or  destruction  effected 
by  a  public  vessel  of  the  other  belligerent  within  neutral 
waters.  It  is,  on  the  one  hand,  undoubtedly  true  that  no 
private  person  can  rest  a  claim  for  the  restoration  of  prize  in 
the  courts  of  the  captor  on  the  ground  that  the  capture  was 
made  in  neutral  waters,  and  that  the  neutral  nation  whose 
rights  have  been  infringed  alone  can  interpose.  The  LUla, 
2  Sprague,  177;  the  Sir  WiUiam  Fed,  5  WaU,  517;  the 
il(Z6to,6  Wall,266;  the  ilniM,  4  Wheat  435 ;  Wheat  Dana's 
note,  209.  Historicus,  in  his  paper  on  belligerent  violation  of 
neutral  rights,'  lays  it  down  that  the  right  which  is  injured 
by  the  act  of  the  offending  belligerent  is  the  right  of  the 
neutral  (Government,  and  not  that  of  the  belligerent^  and  there- 
fore it  is  the  neutral  and  not  the  belligerent  who  is  strictly 

^  Kent's  Oommentaiies,  toL  L  p.  118. 
<  <'Int«nutionallAw,''p.l47,els02. 
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entitled  to  claim  or  to  enforce  the  remedy.  This  seems 
to  be  the  law  so  far  as  regards  a  merchant  yesseL  But 
in  the  well-known  case  of  the  General  Armetrang,  an  American 
privajeer  destroyed  by  British  war  yessels  in  a  Portngnese 
harbour  daring  the  war  of  1812,  when  the  matter  was  sub- 
mitted to  arbitration  nearly  forty  years  afterwards,  the  injnied 
belligerent  State  songht  to  claim  compensation  at  the  hands 
of  the  neutral  State  whose  territorial  rights  had  been  in- 
fringed. 

The  matter  was  referred  to  Louis  Napoleon,  when  President 
of  the  French  Bepublic,  and  though  he  decided  against  the 
United  States,  who  were  the  belligerent  State,  he  seems  to 
have  considered  that  on  principle  a  neutral  State  was  liable 
to  a  belligerent  State  when  it  allowed  the  latter's  enemy  to 
destroy  his  vessel  within  neutral  waters. 

Two  incidents  of  this  nature  occurred  during  the  Busso- Incidents  of 
Japanese  War,  one  the  destruction  of  the  cruisers  Variag  and SljSaeWtr. 
Korieig,  off  the  Polynesian  Islands  on  February  9,  and  the 
other   the   destruction   of    the   Bussian   torpedo*  destroyer 
BeahUeIni,  in  August,  in  Chifu  harbour. 

On  February  8  Admiral  Uriu,  with  six  cruisers,  two  of  The  Uttla  of 
whom  were  armoured,  and  eight  torpedo  boats,  appeared  off  ^^^^ 
Ghemulpho,  on  the  north-west  coast  of  Korea.  At  the  time 
there  were  lying  in  the  harbour  three  war  yessels  of  other 
Powers,  and  two  Bussian  war  vessels.  The  Bussian  gunboat 
Kariets  on  this  day  had  exchanged  shots  with  the  Japanese 
fleet  off  Bound  Island,  and  then  returned  to  Ghemulpho. 
Early  on  the  morning  of  the  9th,  Admiral  Uriu  notified 
Captain  Boudinoff  of  the  cruiser  Variag  that  as  hostilities 
existed  between  Bussia  and  Japan — the  rupture  of  diplomatic 
relations  haying  taken  place  on  February  6 — unless  he  came 
out  and  engaged  him  before  4  p.m.  he  would  be  attacked 
at  his  anchorage.  At  the  same  time  Admiral  Uriu  warned  the 
commanders  of  the  neutral  vessels  to  take  measures  for  the 
safety  of  their  ships.  The  challenge  sent  by  Admiral  Uriu 
recalls  that  addressed  by  Captain  Winslow  of  the  Federal 
warship  Kearsage  to  Captain  Semmes  of  the  Alahama,  to 
come  out  of  Cherbourg,  June  21, 1864.  Like  Captain  Semmes, 
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the  captain  of  the  Vcmag  aooepted  the  ehaUenge  to  sally 
foiih  from  the  nentzal  harbour  and  with  the  like  disastrous 
result. 

The  notification  of  Admiral  Uriu  to  the  commanders  of  the 
neutral  war  Tcsseb  gave  rise  to  an  incident  of  an  unusual 
kind.  This  was  a  protest  by  the  commanders  against  the 
violation  of  neutral  territory  involved  by  the  Japanese  attack- 
ing the  Bussian  war  vessels  in  the  harbour.^ 

Whether  one  takes  the  view  of  HistoricuSi  or  of  the  editor 
of  Kent's  Commentaries,  it  is  alike  necessary  to  conclude  that 
when  a  belligerent  uses  neutral  territory  for  the  purposes  of 
war,  there  can  generally  only  be  two  parties  against  whom  a 
wrong  is  inflicted:  (1)  The  neutral  State  whose  territory  is 
violated ;  (2)  the  other  belligerent.  No  ordinary  construction 
of  neutral  rights  can  render  an  act  like  that  threatened  by 
Admiral  Uriu,  indefensible  as  it  may  be,  injurious  to  other 
neutral  States,  none  of  whom  had  any  territory  in  those  regions. 
But  if  so,  it  is  difficult  to  see  by  what  right  the  conunanders 
of  the  public  armed  vessels  of  such  States  protested.  Nor  can 
it  be  said  that,  high-handed  as  the  warning  of  Admiral  Uriu 
may  appear,  he  contemplated  an  ordinary  infringement  of 
neutral  territorj.  In  the  same  month  Japan  concluded  an 
agreement  with  Korea,  by  which  the  latter  is  generally  con- 
sidered to  have  assumed  the  position  of  a  mi-souverain  Stoto. 
The  occurrence  excited  some  animadversion  in  the  Press  at  the 
time. 

It  is,  however,  not  irrelevant  to  recall  that  England  and 
France,  early  in  1902,  entered  at  dijSerent  dates  into  agree- 
ments guaranteeing  the  territorial  integrity  of  Korea.  Dr.  T.J. 
Lawrence  considers  that  this  circumstance  does  not  constitate 

*  The  foUowmg  is  the  text  of  the  protest  as  takealram  the  Mwt:*  ^Wecoa- 
tider  thet,  in  accQrdaiiee  with  the  xeeognised  rules  of  internatioiui  Uw,  the  port 
of  Ghemidpho  being  a  nentnl  port»  no  country  has  the  right  to  attack  the  Teasels 
of  another  Power  lying  in  that  port,  and  that  the  Power  which  contraTones  those 
laws  is  solfll J  responsible  for  any  loss  of  life  or  danuge  to  property  in  each  a  port 
We  accordingly  protest  energetically  against  soch  a  violation  of  neatralitjr  and  shaU 
be  happy  to  learn  your  decision  on  the  subject 

**  (Signed)                        <<  Lewis  Batlst,  Gapt,  TolM. 
'<BoBnA,  Gapt.,ia&a. 
"Siais,  Oapt,  Poseol* 

•  Ot  IVsMSt  April  IS,  1901. 
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a  Tindication  of  the  protest  of  the  British  and  French  com« 
manders,  sinoe  the  independence  of  Korea  is  a  nnllity.^  On 
this  view  it  is  difficult  not  to  regard  either  the  Anglo-Japanese 
convention  or  the  Franoo-Bnssian  declaration  as  equally 
nullities.  An  agreement  to  guarantee  that  which  does  not 
exist  cannot  be  regarded  as  serious.  But  even  making  tall 
allowance  for  the  fiAct  that  Korea  is  not  a  member  of  the 
family  of  nations,  it  is  a  little  difficult  to  regard  an  inde* 
pendrace  guaranteed  by  the  four  Powers  in  1902  as  a  nullity. 
Guarantees  of  independence  seem  destined  to  the  same  fiitility 
in  the  Far  East  as  they  have  procured  in  Euiopa  In  1790 
Prussia  guaranteed  the  independence  of  Poland,  though  she 
played  a  leading  part  in  its  partition  two  years  later.* 

It  is,  perhaps,  interesting  to  note  that  in  the  cases  of  the 
Flcrida,  1884^  and  CfenenU  Armstrong,  1812,  action  was 
actually  taken  by  a  belligerent  resembling  that  contemplated 
by  Admiral  Uriu.  But  in  these  cases  the  neutrals  whose  terri- 
torial integrity  was  infringed  had  not  receiTed  a  territorial 
guarantee  from  other  Powers  a  short  time  before  the  infraction 
occurred.  In  the  case  of  the  Florida,  the  United  States  su> 
rendered  the  vessel  and  the  men,  and  made  an  apology  for 
the  yiolation  of  territory,  of  which  its  officers  had  been  guilty. 
It  may  be  inferred  from  the  decision  of  Louis  Napoleon  in  the 
case  of  the  Oeneral  Armttrong  that  Korea  might  have  escaped 
liability  to  Bussia  if  Admiral  Uriu  had  proceeded  to  carry  out 
his  expressed  intention.  In  the  former  case^  the  neutral  was 
excused  for  allowing  its  territorial  integrity  to  be  infringed 
because  of  the  feebleness  of  its  military  resouroes  on  the  spot 
But  this  excuse  is,  on  the  ftots,  more  open  to  Korea  in  1904 
than  it  was  to  Portugal  in  1812.* 

It  was  repOTted  in  the  2Vmdf*  that  the  Bussian  Admiral  P^^ineiadfUjr 
Wiranius,  with  a  battleship,  seyeral  cruisers,  torpedo-boats,  Winoinf  ia 
and  destroyers,  was  at  or  in  the  Tidnity  of  the  F^noh  port  ^^^^ 
of  Djibutil,  Somaliland,  for  part  of  the  month  of  February,  ^^  ^9f^ 

>  <«WarflAdNeiitn]itriiitliaFarEait»*aBdedUp.SSi. 
t  <«  Anmud  Bagifter,**  17S9,  p.  28. 

*  Cf.  K«nf 8  Comine&tarieiy  tqL  i.  pt  t,  e.  vi  p.  117,  Hor  an  ifleooat  of  iha 
CAM  of  the  ChmmU  Armtirong. 
«  Ftbnarj  28, 1901 
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after  the  commenoement  of  hoetilitieB.    The  incident  formed 

the  sabject  of  a  question  addressed  by  Mr.  Lawson*  Walton, 

K.O.,  to  the  Prime  Minister  in  the  House  of  Commons.^    In 

Tiew  of  later  eyents,  it  is  arguable  that  Admiral  Wirenius 

made  a  neutral  port  the  base  of  his  operations.    It  is  also 

singular  to  note  the  inoonsistenoy  of  the  French  obserrance  of 

neuttality.    While  Admiral  Wirenius,  with  a  large  squadron, 

was  allowed  to  linger  in  the  vicinity  if  not  at  the  port  of 

Djibutil,  for  at  least  ten  days  after  the  declaration  of  war,  the 

Bussian  cruiser  Diana,  on  taking  refuge  at  Saigon  after  a 

sortie  firom  Port  Arthur,  was  peremptorily  required  to  leaye 

The  right  of    within  twenty-four  hours  or  be  dismantled.    This  involyes  an 

'^  unusual  construction  of  a  belligerent's  right^of  asylum,  a 

right  which  is  essentially  founded  on  the  humanity  of  the 

neutral  State.    It  cannot  be  supposed  that  it  is  the  yiew  ot 

international  law  that  the  hospitality  shown  by  the  neutral 

State  to  a  belligerent  is  unlimited  in  the  case  of  a  powerful 

squadron  absolutely  intact,  but  limited  in  the  case  of  that  a 

single  cruiser  flying  firom  a  yictorious  foe.    As  will  be  seen, 

the  rule  adopted  in  this  war,  that  a  defeated]  yessel  must 

submit   to.  dismantlement   on  taking  refuge  in  a  neutral 

harbour,  was  rejected  by  Mr.  W.  E.  Hall  as  unwarrantable. 

It  is  difficult  to  admit,  in  yiew  of  the  international  relations 

of  Japan  and  Korea,  that  there  was  anything  more  than  a 

nominal  infiraction  of  neutrality  by  Admiral  IJriu's  squadron. 

It  seems  clear  that  there  may  haye  been  infraction  to  this 

extent,  as  although  the  Bussian  cruisers  were  not  defeated 

in  Ohemulpho  harbour  itself,  they  were  defeated  off  Phalmi, 

an  island  four  miles  firom  Ghemulpho,  which  presumably  is 

a  territorial  unit  of  Korea. 

The  Chifu         A  far  more  serious  case  of  an  act  of  hostility  perpetrated 

^cutung     OA  neutral  ground  was  the  cutting  out  of  the  Bussian  destroyer 

^j^^^      Beahiielni  by  the  ;  Japanese  destroyers  Asashio  and  Kawmi 

Aug.,  1904.     in  Chifu  harbour,  after  the  desperate  sortie  of  Admiral  Wit- 

geft's  squadron  from  Port  Arthur  in  the  middle  of  August. 

Japanese        The  following  is  a  renmS  from  Japanese  sources:  *^0n  the 

night  of  August  10,  while  crmsing  in  search  of  the  scattered 

>  Jime  7, 1904. 
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BnflBiaii  BhipB,  two  destroyers,  the  AsoMo  and  KcumM^  sighted 
one,  apparently  Bussian  destroyer,  steaming  westward  at  fall 
speed,  and  immediately  pursued  her,  but  the  latter  disappeared 
in  the  darkness.  Continuing  this  search  till  the  next  morning 
they  foond  that  the  enemy's  destroyer  had  entered  Chifii. 
They  remained  outside  territorial  waters  till  night,  in  yain 
expecting  her  to  come  out  They  then  entered  Chifu,  and 
found  that  the  enemy's  destroyer  was  the  BeshUdnu  There 
was  no  sign  of  her  being  dismantled.  Accordingly,  Lieut 
Terashima  was  sent  to  offer  the  Bussian  commander  the  alter- 
natiye  either  to  leave  the  port  before  dawn  or  surrender.  The 
latter  accepted  neither,  and  while  the  discussion  was  proceed** 
ing,  the  Bussian  commander  ordered  his  men  to  destroy  the 
machinery  and  to  fire.  Then,  suddenly  taking  Lieut  Tera- 
shima in  his  arms,  he  jumped  oyerboard.  Another  Bussian 
also  jumped  into  the  water  with  the  Japanese  interpreter. 
The  other  Bussians  commenced  hostilities.  Meanwhile,  the 
magazines  of  the  BeshUdni  exploded,  causing  casualties  among 
our  men.  Thereupon  the  R^Udni  was  captured  and  towed 
out    The  casualties  were  one  killed  and  fourteen  wounded."  ^ 

The  account  furnished  to  the  Tzar  by  Lieut  Bostachakovski,  Itoirian  te- 
the  commander*  of  the  BeshiUdtii^  exhibits,  as  might  be  ex* 
pected,  some  material  yariation  firom  the  Japanese  account 
Thus  he  represented  that  he  lowered  his  flag  and  dismantled 
his  yessel  before  the  Japanese  attacked  him  in  the  harbour. 
An  account  from  Chifu,  despatched  from  that  place  after 
the  BeMtdni  had  entered  it  but  before  she  was  attacked 
by  the  Japanese,  stated  that  her  commander  had  agreed, 
at  the  request  of  Admiral  Sah,  to  render  the  engines 
absolutely  useless  and  to  disarm  the  yesseL  But  it  was  not 
alleged  that  Lieut  Bostachakovski  had  actually  effected 
this.* 

Lieut  Bostachakoyski's  account  continues:  ''On  the  night 
of  the  ll-12th,  I  was  in  port  when  I  was  piratically  attacked 
by  the  Japanese,  who  had  approached  with  two  torpedo  boats 
and  a  cruiser,  and  sent  a  party  under  the  command  of  an 
officer  as  though  to  enter  into  pourparlers.  Not  haying  arms 
>  Of.  Tkm,  ADgvt  IS,  1904.  •  Ibid.,  Augwt  li. 
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to  resist,  I  gave  orders  for  preparation  to  be  made  to  blow 
up  the  ship.  When  the  Japanese  began  to  hoist  their  flag, 
I  insulted  the  Japanese  officer  by  striking  him  and  throwing 
him  into  the  water.  I  then  ordered  the  crew  to  throw  the 
enemy  into  the  sea.  Onr  resistance,  howeyer,  was  nnayailing, 
and  the  Japanese  took  possession  of  the  boat  Explosions 
ooonned  in  the  engine-room  and  in  the  forepart  of  the  yessel, 
but  the  BeMtdni  did  not  sink,  and  was  taken  from  the  port 
by  the  Japanebe."^ 

Admiral  Alexeieff  also  represented  to  the  Tsar  that  the 
BeAUdni  was  dismantled  before  the  Japanese  attacked  her. 
The  CEMSt  is  important  in  another  connection,  but  can  hardly 
be  considered  releyant  to  the  merits  of  the  question  of  infringe- 
ment of  Ohinese  neutrality  by  Japan.  Eyen  if  the  Beshiidni 
was  not  in  hct  disarmed  when  attacked  by  the  Japanese,  her 
captain  had  agreed  to  disarm.  Again,  supposing  that  the 
neglect  to  disarm]  the  JSeMtdni  was  wilful,  it  only  proyes 
that  her  commander  also  was  infringing  Ohinese  neutrality. 
But  a  neutral  State  cannot  call  upon  one  belligerent  to 
protect  her  neutrality  against  his  enemy.  Nor  does  this 
dispose  of  the  matter.  It  was  stated  in  the  Tmes  that  while 
the  Ohinese  fully  recognized  that  Japan  had  committed  an 
infraction  of  neutrality,  she  considered  that  Japan  was  morally 
exonerated  by  the  constant  yiolations  of  the  neutrality  of 
Ohinese  neutral  territory  between  the  Great  Wall  and  the 
Liau  Biyer  by  Bussia,  and  by  the  latter  Power's  disregard 
of  the  neutrality  of  the  treaty-port  of  Niu-Chang.'  It  is  also 
curious  to  note  that  the  torpedoing  of  the  British  steamer 
Eipsang  by  the  Bussians  was  considered  as  some  excuse  for 
the  Japanese  destruction  of  the  SeshUdni.  It  osnnot  be  said, 
it  is  submitted,  that,  from  the  point  of  yiew  of  international 
law,  these  arguments  are  yoid  of  forca  The  definition  of 
a  neutral  is  in  heBo  m$d%u$;  and  if  in  fact  one  belligerent, 
by  consent  or  otherwise,  is  constantly  denying  military  ad- 
yantages  by  infractions  of  neutrality,  his  enemy  is  ngt  bound 
to  acquiesce  indefinitely  in  such  a  state  of  affairs*  Professor 
T.  E.  Holland  has  pointed  out  that  the  Ohinese  haye  not  yet 
*  2ViMi,  Aigwl  15, 1904.  *  Anguit?,  1904. 
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attained  to  a  xespeot  for  the  laws  of  war,  and  it  appears  fix>m 
her  action  during  the  late  Basso- Japanese  War  that  China 
has  not  even  a  radimentary  conception  of  the  somewhat  exact- 
ing obligations  of  the  modem  neutral  State,  as  ezponnded  by 
Historicns  or  HalL  It  is  justly  questioned  by  Wheaton's 
editors  how  &r  Ohina  has  entered  into  the  pale  of  public 
law.i 

It  seems,  at  least,  possible  to  take  the  yiew  that  Russia's 
light  in  Manchuria  is  to  be  explained  as  a  right  of  contmued 
passage,  derived  from  the  Trans-Siberian  Bailway  Treaty  of 
1896.  This  treaty  conferred  on  Russia  a  right,  not  merely  to 
construct  a  railway,  but  also  to  station  troops  for  its  protection. 
On  this  Tiew  Russia  has,  perhaps,  a  prior  right  to  station 
troops  in  Manchuria.  Yattel  obseryes  that  **  the  infinite  evils  " 
of  a  neutral  country  becoming  a  theatre  of  war  '*  are  an  unex- 
ceptioDable  reason  for  refasing  the  passage.**  * 

The  case  is  stronger  against  Japan,  after  her  landing  in 
Manchuria  in  May,  1904.  Japan  has  thus  forced  a  passage, 
and  attacked  an  enemy  in  a  neutral  country.  Yattel  observes, 
*<  Bjd  who  attempts  to  force  a  passage  does  an  injury  to  the 
neutial  nation,  and  gives  her  most  just  cause  to  unite  her 
arms  with  those  of  his  adversary.**  It  is  unlawful,  he  adds, 
to  attack  an  enemy  in  a  neutral  country.  If  the  view  taken 
by  Kent's  editor  is  the  correct  one,  and  the  party  who  is 
entitled  to  daim  and  enforce  a  remedy  for  an  infraction  of 
neutrality  is  the  injured  belligerent,  it  is  only  possible  to 
ooBdude  that  this  war  will  leave  in  its  wake  a  great  number 
of  important  questions  outstanding,  which  will  have  to  be 
ultimately  settled  by  arbitration  before  the  Hague  Court  or 
otherwiM.  If  the  precedent  of  the  Oenerdl  ArmOrMg  be 
followed,  both  belligerents  in  this  war  seem  committed  to  a 
conrBe  of  litigation,  more  or  less  froitiess,  with  C!hina  for  per- 
mitting infractions  of  her  neutrality. 

The  only  conceivable  excuse  for  China  is  her  weakness, 
though  it  may  be  questioned  whether  this  excuse  avails.  In 
a  ease  in  which  international  law  bearing  on  neutral  duties 

*  WlMtfton's '*JnUn$J^aatl Uwi,''«d.  1904, p. 83. 

*  "DmttdMGeiuCL ULa Til.  1.129. 
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was  much  discussed/  Lord  Selbotne  (then  Sir  W.  Boondell 
Palmer,  A.Q.),  in  his  aigoment,  argned  that  a  powerM 
belligerent  would  necessarily  exact  a  higher  standard  of 
neutrality  from  a  weak  neutral  than  if  the  balance  of  power 
was  reversed.  But  in  the  late  war,  assuming,  as  it  is 
dearly  necessary  to  assume,  the  weakness  of  China,  the 
rererse  has  happened.  Two  powerful  belligerents  haye 
repeatedly  condoned  infractions  of  neutrality  by  a  weak 
neutral  which  would  hare  meant  war  if  perpetrated  or 
suffered  by  a  strong  neutral  like  England  or  Germany.  As 
regards  the  Seshitdni  affair,  it  is  clear  that  one  of  the  excuses 
which  ayailed  Portugal  in  the  Qenerdl  Armxtrong  affair 
cannot  be  pleaded  in  justification  of  China.  In  that  case 
the  President  of  the  French  Bepublic  held  {inieT  alia)  that 
Portugal  was  not  liable  because  the  garrison  was  feeble,  and 
the  American  commander  did  not  apply  in  the  proper  time 
for  protection.  But  China  had,  in  the  case  under  discussion, 
a  commodore  and  a  nayal  force  in  Chifu  which  was  amply 
adequate  to  afford  protection  against  two  torpedo  destroyers, 
and  the  Bussian  commander  had  previously  applied  for  pro- 
tection. The  epigram  of  Catherine  of  Bussia  on  the  Armed 
Neutrality,  mUUi  armde,  applies  to  the  neutrality  of  China  at 
the  present  day.  A  neutrality  which  permits  its  territories 
to  be  used  for  purposes  of  war  by  both  belligerents,  and  its 
waters  by  the  yictorious  belligerent  can  only  be  described  as 
a  nullity,  whether  armed  or  not.  A  final  comment  on  the 
Beshiteini  incident  is  that  it  shows  that,  as  £ftr  as  the  observance 
of  neutral  duties  is  concerned,  the  equality  of  States,  *' always 
a  fiction,  promises  to  become  an  absurdity."  > 

The  reply  of  the  Japanese  Gtovemment  to  strictures  on 
the  JReshUdni  incident  was,  it  must  be  admitted,  the  best 
possible  defence  that  could  have  been  made  under  the  cir- 
cumstances. It  commenced  by  observing,  ''The  status  of 
China  in  the  present  struggle  is  quite  unique.  Nearly  all 
the  military  operations  are  carried  on  within  her  borders,  but 
she  is  not  a  party  to  the  conflict.    Nevertheless,  her  territories 

1  Jfiomay-Oenarol  ▼.  SOlmn,  (1863)  2  H.  &  C.  iSl,  511. 

*  Aitkfle  hj  Sir  J.  MaodonneU,  Nindenti^  Cffilwy,  July,  1904. 
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are  in  part  belligerent  and  in  part  nential.  That  condition ^eneutnii^ 
of  things  is,  as  regards  international  law,  an  anomaly  and  a  anonuaj  and 
contradiction."  It  proceeds  to  contend  that  China's  neutrality  ^^t''^^ 
is  imperfect^  and  applicable  only  to  those  places  which  are  not 
occupied  by  the  armed  forces  of  either  belligerent,  and  that 
Bnssia  cannot  escape  the  consequences  of  an  nnsnccessfhl  war 
by  moying  her  army  or  navy  into  those  portions  of  China 
which  haye  by  arrangement  been  made  conditionally  neutral. 
With  the  termination  of  the  BeshUdni  incident  the  neutrality 
of  the  port  of  Chifu  was  reyiyed.  The  statement  then  con- 
tinues that  the  Bussian  gunboat  Mandjur  remained  for  weeks 
at  Shanghai  after  being  requested  to  leaye^  and  that  the 
same  was  in  a  limited  sense  true  of  the  cruiser  Askcld  and  the 
destroyer  Oromdboi.  The  case  of  the  Betihitdni  is  then  dis- 
tinguished from  that  of  the  Florida.  During  the  American 
Ciyil  War  the  neutrality  of  Brazil  was  perfect  and  uncondi- 
tional, and  the  port  of  Bahia  was  a  long  distance  from  the 
seat  of  war,  whereas  the  neutrality  of  China  is  imperfect  and 
conditional,  and  the  port  of  Chifu  is  in  close  proximity  to 
the  zone  of  military  operations.  The  statement  proceeds  to 
compare  the  case  of  the  Bethitdni  with  that  of  the  British 
ship  Queen  Anne,  and  the  American  priyateer  C^enerdl  Arm^ 
etrang,  when  the  injured  belligerent  unsuccessfully  sought 
compensation  because  he  had  been  the  aggressor.^ 

It  may  be  at  once  admitted  that  the  status  of  China  in  the 
late  war  was  unique.  The  only  hypothesis  which  could  haye 
reconciled  the  attitude  of  Bussia  in  Manchuria  with  the  laws  of 
war  is  that  she  was  the  ally  of  China,  who  was  also  belligerent. 
During  the  Great  War  at  the  close  of  the  eighteenth  and 
commencement  of  the  nineteenth  oentaries,  Bussia  main- 
tained large  armies  at  a  distance  of  thousands  of  miles  fix>m 
her  frontiers,  fighting  the  French  with  allies  in  Italy  and 
Germany.  But  as  Bussia  conducted  military  operations  on 
a  yast  scale  in  Chinese  territory,  neither  as  the  ally  nor  enemy 
of  China,  the  situation  must  be  considered  unique.  The 
maxim  of  Grotius,  **  Distinguendus  erit  belli  status,''  is  more 
applicable  now  than  it  has  oyer  been  in  the  course  of  history. 
>  2ViMi,AogiiBt  17,1901. 
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In  the  domain  of  theory,  and  even  of  practice,  the  conten- 
tion of  Japan  that  there  is  sach  a  thing  as  an  imperfect 
nentrality  is  nntenable.  The  Cionnter  Declaration  of  the 
Oonrt  of  Denmark  in  1798,  ^  one  of  the  most  admirable  state 
papers,  and  one  of  the  soundest  expositions  of  the  general 
principles  of  International  Law  which  any  age  or  country 
TherecMuioi  can  bosst,"'^  contained  these  memorable  words,  ^Where  a 
^"hnper-  neutrality  is  not  quite  perfect,  it  ceases  to  be  neutraUty/'* 
tniitj.**  Since  they  were  written,  the  standard  of  duty  has  been 
raised  by  the  eyents  of  the  American  Oivil  War.  Other 
portions  of  the  Japanese  statement  implicitly  deny  the  bel- 
ligerent right  of  asylum*  But  authority  and  precedent  are 
entirely  to  the  contrary.  It  has  always  been  assumed  to  be  a 
feature  common  to  the  law  of  either  land  or  maritime  bel- 
ligerency. The  Fmssians  did  not  follow  the  army  of  General 
Glinchant  into  Switzerland  in  1871 ;  and  the  Twoatwa  did 
not  attempt  to  cut  out  the  TSdAimXle  at  Southampton  in  1861. 
The  only  possible  construction  of  the  somewhat  nuve  state- 
ment that  the  neutrality  of  the  port  of  Chifo  '^  reTived  "  after 
the  B^HAiA  incident  is  that  it  must  haye  been  preyiously 
infringed  by  Japan,  and  therefore  ookU^  ;tiM<io. 

How  little  there  is  in  the  Japanese  objection  that  the 
Jfoik^ttr,  Gromoio^  and  AskM  remained  a  long  time  in 
Shanghai  without  being  dismantled,  can  be  best  inferred  from 
the  express  statement  of  Mr.  Hall,  that  there  is  nothing  in 
principle  which  requires  a'beUigerent  yessel  to  be  disarmed 
when  she  takes  refuge  after  defeat  in  a  neutral  harbour. 

It  is  purely  a  question  of  port  regulations.  But  a  belligerent 
cannot  demand  that  a  neutral  shall  adopt  port  regulations  to 
suit  the  exigencies  of  a  maritime  campaign.  It  is,  farther, 
mere  refinement  to  insist  that  the  Bussians  were  the  aggres- 
sors in  the  Bethitdni  incident,  because  the  Bussians  offered 
resistance  after  the  Japanese  had  boarded  their  yesseL  So  far 
as  the  BediUelni  incident  is  a  question  between  the  belligerents 
it  is  difficult,  on  any  construction  of  the  case  of  the  Chnerai 
Armstrong,  to  defend  the  action  of  Japan,  which  was  clearly  the 

>  Phinimoro't«Inten»tioi»IlAW,''foLiiLpp.838,889. 
'  lUd.,  n^pra,  p.  848.) 
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aggressor.  That  ease,  farther,  seems  no  less  dearly  to  show 
that  China  has  incnrred  some  liability  to  Bnssia.  If  anything 
is  certain  in  the  matter  it  is  that  the  Bossian  commander  had 
preyionsly  applied  to  the  Chinese  commodore  for  protection. 
But  this  drcomstanoe  decisiyely  distingnishes  the  Reshitdni 
incident  from  the  case  of  the  General  Armstrong,  where  the 
neutral  was  held  not  liable.  As  an  instance  of  faithfiil  com- 
pliance with  neutral  duty,  the  action  of  the  French  at 
Martinique  in  1862  may  be  contrasted.  The  fiamous  Alabama 
having  put  in,  she  was  followed  shortly  afterwards  by  the 
Federal  warship  San  Jadnto.  But  the  commander  of  a  French 
warship  in  the  harbour  took  up  a  station  between  the]  two 
TesselS)  and  thus  preyented  any  incident  like  the  cutting  out 
of  the  Florida  by  the  Waehuseett  in  1864  being  attempted. 


OHAPTEB  IX. 

BEOSPTIOH  OF  BELUQEBEKT   CBUISEBS  IK  NEUTBAL  FOBTa 

«mSfproiii-  ^  *^®  absence  of  positive  prohibition,  a  belligerent  croiser 
bitian,  aembie,  was  not  only  entitled  to  seek  an  aetylmn  and  hospitality  in 
^nion  Ij'^  neutral  ports,  but  also  to  bring  in  and  sell  her  prizes  within 
nentraL  ^^^   ^^^i     XiOccenios   (1651)   considered   that  a  State 

conld  not  lawfully  exclude  the  prizes  of  a  belligerent  without 
preyious  treaty  stipulations  to  that  effect.*     But  Loccenios, 
l^a^atioaof  like   Bynkershoek,  was  a  great  advocate  of  belligerency, 
to  modern'      and    international   law  for  a  century  and  a  quarter  has 
raM^^n^nl  B^o^^^  ^  distinct  tendency  to  minimise  the  duties  of  neutrals, 
obligation,      fj^^  reception  of  belligerent   oruiseiB  in   neutral  ports  is 
naturally  a  branch  of  law  which  reflects  this  tendency.    Sir  B. 
Fhillimore  even  considered  that  no  uniformity  of  practice  has 
prevailed  upon  the  subject  of  permitting  prizes  to  be  brought 
into  neutral  ports.    He  says,  **The  matter  has  been  governed 
(1)  by  domestic  regulations,  and  sometimes  (2)  by  treaties. 
In  the  absence  of  such  provisions,  it  should  seem  that  the  pre- 
sumption is  in  favour  of  the  permission.    It  is  Aprimafaoie 
presumption,  however,  only,  and  capable  of  being  easily  re- 
butted." ^     Mr.   W.   K  Hall   points   out   that   Fhillimore 
(supra)  seems  to  look  upon  a  treaty  made  before  outbreak 
of  war  as  needed  to  make  the  reception  of  prizes  a  strictly 
legitimate  act.*    It  would  follow  from  this  that  the  law  has 
entirely  changed  since  the  date  of  Loccenius,  and  Mr.  W.  K 

1  Bynkenhoek,  "QiiMt  Jar.  Fab.**  Ub.  i.  e.  15.    Vattol,  Ut.  liL  6.  7.  s.  182 
Valin,  «Gomm.  aur  TOrdonn.  de  la  Iffarine,"  torn.  iL  p.  272. 
•  «De  Jure  Biaritamo,"  1.  i  c.  iv.  a.  7. 
9  Fhilliiiiare'a  *«I]itemalioDal  Law,"  toL  iil  8.  863. 
«  HaU*s  "IntematioDal  Law/'  p.  819. 
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Hall  admits  that  it  is  in  the  course  of  being  changed.  It  is 
equally  dear  that  he  approyes  of  the  tendency  of  the  change 
in  the  direction  of  exclusion  which  has  been  developing  since 
the  seventeenth  century,  insomuch  as  he  contends  that  a  bel- 
ligerent cruiser  who  is  allowed  to  bring  in  his  prizes  into  a 
neutral  port  continues  an  act  of  war,  and  is  thus  allowed  to 
bring  in  property  which  does  not  belong  to  him. 

The  history  of  the  subject  is  as  follows.    In  1742  a  treaty  Treaties  <m 
was  made  between  Spain  and  Denmark  authorizing  the  recep-    ^  "^  ^ 
tion  and  sale  of  prizes  reciprocally.     In  1778  a  treaty  was 
entered  into  between  France  and  the  United  States  whereby 
no  ship  of  the  enemy  of  either  party  was  allowed  to  sell  her 
prize  or  discharge  her  cargo,  or  buy  more  provisions  than  were 
immediately  indispensable,  in  the  ports  of  the  other.    In  1782 
a  treaty  was  entered  into  between  the  United  States  and 
Holland,  then  one  of  the  principal  maritime  Powers,  whereby 
the  sale  of  prizes  brought  by  either  party  into  the  ports  of  the 
other  was  legalized.    In  1794  a  treaty  of  exclusion  was  made 
between  England  and  the  United  States.    In  1800  France  and 
the  United  States  entered  into  a  treaty  of  exclusion  similar  to 
that  of  1778.    At  the  treaty  of  Ghent,  after  the  war  between 
Great  Britain  and  tlie  United  States  in  1812,  the  stipulations 
of  the  treaty  of  1794,  providing  for  the  exclusion  of  prizes 
captured  by  the  enemies  of  either  State  from  the  ports  of  the 
other,  were  not  renewed.    The  Confederates,  therefore,  during 
the  Civil  War,  contended  that  Great  Britain  was  under  no 
treaty  obligation  to  exclude  their  prizes.   But  as  the  subject  is 
one  which  may  be  provided  for  by  the  domestic  regulations  of 
a  State,  it  seems  that  it  was  competent  for  the  British  Govern- 
ment to  issue  the  Orders  in  Council  of  1861,  excluding  the 
prizes  of  either  party   firom  British  ports   and  territorial 
waters. 

In    1826  all  belligerents  were  prohibited  firom  bringing  Bes^tions  of 
(except  in  cases  of  distress)  any  prize,  or  any  part  of  the  cargo  ^^^  ^' 

of  prizes,  into  Gibraltar,  or  from  making  that  port  a  rendezvous 
for  any  warlike  purposes.  A  belligerent  within  a  neutral  port 
was  forbidden  to  give  notice  by  signals  or  guns  to  her  consorts 
outside  of  the  movements  of  an  enemy. 
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In  1854  Spain  prohibited  the  fitting  out  or  admiasion  into 
Spanish  porta  of  privateers  under  the  Bossian  flag. 

During  the  American  Oiyil  War  a  captor  who  brought  his 
priae  into  British  waters  was  required  to  depart  and  remote 
•och  prisBes  immediately.  A  vessel  honA  fide  converted  into 
a  ship  of  war  was,  howevBTi  not  to  be  deemed  a  prise.  In 
case  of  stress  of  weather,  or  other  extreme  and  unavoidable 
necessity,  the  necessary  time  for  removing  the  priae  was  to  be 
allowed.  If  the  prize  was  not  removed  by  the  prescribed  time^ 
or  if  the  captore  was  made  in  violation  of  British  jurisdiction, 
the  prize  was  to  be  detained  until  her  Majesty's  pleasure 
should  be  made  known.  Cargoes  were^to  be  subject  to  the 
same  rule  as  prizes.^  A  subsequent  order  provided  that  no 
ship  of  war  of  either  belligerent  should  be  allowed  to  remain  in 
a  British  port  for  the  purpose  of  being  dismantled  or  sold. 

The  hostilities  between  France  and  China  in  1884-^5  were 
conducted  without  any  formal  declaration  of  war.  Complaints 
were  made  in  Parliament  that,  although  the  French  operations 
were  chiefly  injurious  to  British  merchants,  cotton  having  been 
declared  contraband,  the  French  irauships  were  suffSBied  to  use 
Hong-Eong  as  practically  their  base  of  operations.  This 
ciroumstance  recalls  the  reproaches  addressed  to  the  British 
Government  by  that  of  the  United  States  r^ardiog  the 
S%afiafM{oa&  at  Melbourne  in  1865.  The  iUokuna  undoubtedly 
destroyed,  in  some  cases,  British  ships  and  British  cargoes. 
Early  in  1885,  however.  Great  Britain  decided  to  regard  the 
French  notification  of  the  blockade  of  Formosa  as  equivalent 
to  a  declaration  of  war.  Permission  to  refit  was,  consequently, 
denied  to  the  Triamphanta  when  she  arrived  at  Hong-Eong ; 
but  she  was  allowed,  as  were  other  ships  in  like  circumstances, 
to  take  on  board  sufficient  coal  to  carry  her  to  the  nearest 
French  port,  Saigon.' 

During  the  Franco-German  War  of  1870-1,  armed  ships  of 
either  belligerent  were  interdicted  from  carrying  prizes  made 
by  them  into  the  ports,  harbours,  roadsteads,  or  waters  of  the 

1  CSienlar  to  GoTmon  of  Colonic,  Jane  2, 18S4. 

*  2VmM»  December  29, 1884  ;*«A]miuaBagister»lS85,  p.  881.  Andseeutttida 
in  the  *«BeTiiede  Droit  Intenuitiaiiel  for  1908,"  p.  i88,  bf  IL  Btkajt  TeUuslii, 
«<  HoetilitA  eatre  la  France  et  la  dune.* 
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United  Kingdom,  or  any  of  her  Majesty's  colonies  or  possessions 
abroad.^  But  theoase  of  the  OaunOet,  (1872)  L.  R  4  P.  0. 184, 
shows  that  the  ezdosion  of  1870,  like  that  of  1861,  was  subject 
to  exception  when  a  prize  was  driven  into  a  British  port  by 
stress  of  weather.  In  that  case  a  Frossian  ship  captozed  in 
the  English  Ohannel  by  a  French  ship  of  war  was  driven  by 
stress  of  weather  into  the  Downs,  anchored  within  British 
waters,  and  lay  there  two  days.  Both  in  1898  and  1904* 
armed  ships  of  a  belligerent  were  interdicted  fiom  carrying 
prises  made  by  them  into  ports,  harboors,  roadsteads,  or 
waters  of  the  United  Kingdom,  or  any  of  her  Majesty's 
colonies  or  possessions  abroad. 

While  the  American  Oivil  War  lasted  France  prohibited 
all  ships  of  war  or  privateers  of  either  part  from  remain- 
ing in  her  ports  with  prises  for  more  than  twenty-four 
hoors^  except  in  case  of  imminent  perils  of  the  sea.  No  prise 
goods  were  permitted  to  be  sold  in  French  territory.*  The 
prohibition  by  France  as  regards  privateers  daring  the 
American  Civil  War  seems  to  have  been  sapererogatory, 
as  neither  the  Federals  nor  the  Confederates  issued  letters 
of  marque.  Neither  Belgium,  HoUand,  nor  Prussia  issued 
any  regulations  during  the  American  Civil  War  on  the 
subject  of  excluding  the  prises  of  either  belligerent  In 
the  subsequent  wars  between  Bnudl  and  Faiaguay,  and  Spain 
and  Chili,  Holland  prohibited  ships  of  war  or  privateers,  with 
prises,  from  entering  or  refitting  in  her  harbours,  unless  over- 
taken by  evident  necessity.  In  the  late  war,  the  subject 
of  admitting  the  prises  of  belligerents  into  neutral  ports  has 
not  required  consideration,  partly  owing  to  geographical 
conditions,  and  partly  because,  by  the  action  of  the  neutrals, 
the  presumption  of  admission  has  been  rebutted.  Indireotiy 
the  sulgect  possesses  consideiable  interest  in  future  war,  since 
<«  the  growing  indisposition  of  neutrals  to  admit  prises  within  the 
shelter  of  their  waters,  together  with  the  wide  range  of  modem 

il4KdQiwmU«toAdm]nIfy,£oiidoaCfof^  H«td0t,«Ooa- 

mmtul  TmliM,"  zzL  p.  884. 
*  Iioid  iMidowM  to  Admlnl^,  JCfliidba  Ctorf^  Fiiva^ 
«  **  B«L  NeaftnOity  Uwf  Oomm.,"  1868,  p.  68. 
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commeice/*  will  liaye  the  probable  effect  of  inducing  bel- 
ligerents to  insist  npon  their  fhll  rights,  and  destroy  their 
prizes.^    It  is  onrions  to  note  that  though  Mr.  W.  E.  Hall 
seemed  to  consider  that  the  destmction  of  prises  was  a 
probable  consequence  of  exclusion,  he  neyertheless  expressed 
an  ardent  wish  that  exclusion  might  come  to  be  regarded  as 
Bistmetioii     a  neutral  duty.*    On  the  other  hand,  he  considered  that  the 
ingthesta/of  ^^^^"^^  analogous  rule  in  course  of  growth  limiting  the 
^jy™j^   stay  of  a  belligerent  cruiser  in  a  neutral  port  could  never 
ontpriie.        become  a  rule  of  international  law,  on  the  g^unds  that  it 
was  a  mere  port  regulation,  and  that  a  neutral  can  neyer  be 
depriyed  of  the  right  to  yary  his  own  port  regulations.    The 
distinction  is  probably  due  to  the  consideration  that  the  admis- 
sion of  a  cruiser  wiUi  her  prize  into  the  neutral  port,  as  it 
may  be  the  continuance  of  an  act  of  war,  constitutes  an  injury 
to  the  other  belligerent,  while  the  mere  admission  of  the 
cruiser  without  her  prize  does  not  constitute  an  injury  to  the 
other  belligerent. 
Umnt  topic       The  reception  of  belligerent  cruisers  in  neutral  ports  without 
jftpaneMWtr  prizes  is  atopic  that  has  been  keenly  agitated  in  connection 
^^^^^   withtheeyentsoftheBusso-JapaneseWar.    The  facts  will  be 
ovt  priie.       f^  J  noticed  later.    The  general  principle  used  to  be  laid  down 
that  as  long  as  the  neutral  supplies  both  parties  equally,  neither 
has  any  right  to  complain.    It  is  not  a  rule  of  international  law 
that  the  supplies  purchased  by  a  belligerent  cruiser  in  a  neutral 
port  should  be  limited  to  any  particular  quantity.    This  was 
the  state  of  the  law  in  1861,  in  the  outbreak  of  the  American 
Giyil  War.'    But  in  1861  the  use  of  steam  had  by  no  means 
entirely  supplanted  the  use  of  sails  as  a  means  of  propulsion. 
The  Alahama  herself,  by  far  the  fastest  war  yessel  afloat  at  the 
time,  though  fitted  with  engines,  relied  almost  exdusiyely  on  her 
sailing  powers.    In  his  '*  Memoirs  of  Seryice  Afloat,''  c.  xxxiL 
p.  419,  Captain  Semmes  obseryes,  ''I  was  much  gratified  to 
find  that  my  new  ship  proyed  to  be  a  fine  sailer  under  canyas. 
This  quality  was  of  inestimable  adyantage  to  me,  as  it  enabled 

1  HaU's  **  Intematioiua  Law,"  p.  469.  >  Mr.  Lea,  p.  619. 

*  BritiBli  counter  case  at  Geneva.    Parliamentary  Papers,  North  An^^ii^4i^  1572 
(No.  4),  p.  18.    Ortolsn,«Diplom«tiedeIaMer,''tom.U.p.  288. 
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: 

me  to  do  most  of  my  work  under  saiL  ...  I  adopted  the  plan,  ^ 

therefore,  of  working  under  sail  in  the  very  beginning  of  my  ^ 

cruise,  and  practised  it  to  the  end.    With  the  exception  of  [ 

half  a  dozen  prizes,  all  my  captures  were  made  with  my  screw 
hoisted,  and  my  ship  under  sail,  with  but  one  exception,  I 
neyer  had  occasion  to  use  steam  to  escape  from  an  enemy/'  ^ 

The  importance  of  a  neutral  port  as  a  coaling  station  at  ImMttaaee  o£ 
the  present  day  cannot  be  exaggerated,  but  it  is  equally  true  wmhip  ^™ 
that  this  is  a  modem  feature  of  maritime  warfare.  The  con-  q^SttOT.*^* 
ditions  of  modem  warfare  are  not  susceptible  of  adequate 
consideration  under  the  principle  that  obtained  before  the 
American  Civil  War,  that  there  was  no  compulsory  restriction 
on  the  reception  of  a  belligerent  cruiser  in  neutral  ports. 
When  steam  is  practically  the  sole  means  of  propulsion,  coal 
is  as  obyiously  a  necessity  to  a  cruiser  as  gunpowder  and 
provisions  always  were  and  are.  Again,  since  steam  has 
rendered  the  duration  of  voyages  approximately  determinable 
beforehand,  it  is  only  consistent  that  the  supply  of  provisions 
meted  out  to  a  belligerent  craiser  in  a  neutral  port  should 
be  equally  limited.  When  a  vessel  was  more  or  less  com- 
pletely at  the  mercy  of  the  winds  and  waves,  there  was  not 
the  same  reasonableness  in  limiting  the  store  of  provisions  a 
belligerent  vessel  might  purchase  in  a  neutral  port,  simply 
because  it  was  &x  less  possible  to  state  definitely  the  duration 
of  its  voyage  to  the  nearest  port  in  its  territory.  Further, 
the  political  and  territorial  conditions  prevalent  between  those 
nations,  such  as  England,  France,  and  Spain,  which  carried  on 
naval  operations  in  distant  regions,  suggest  that  these  Powers 
did  not  avail  themselves  of  the  entire  absence  of  restrictions 
which  then  existed  as  to  the  reception  of  a  belligerent  vessel 
in  neutral  ports.  All  the  above  countries  were  then  provided 
with  colonies  in  distant  regions. 

^  It  is  oboexred  bj  Wheaton's  editors  that  the  depredations  of  the  Alabama 
were  mainlj  possible  because,  for  one  reason,  British  coaling  stations  aU  oyer  the 
world  were  open  to  her  for  coaling.  There  can  be  no  donbt  British  (and  foreign) 
ports  were  open  to  the  Alabama  for  coaling.  Bat,  from  the  above  explicit  state- 
ment of  Captain  Semmea,  this  fact  had  little  or  nothing  to  do  with  the  soccess  of 
her  depredations.  Again,  when  she  sailed  for  the  China  Seas  in  18S3,  eoals  were 
engaged  in  adrance  for  the  Alabama^  not  at  anj  British  port,  bat  at  Madagascar. 
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It  was  pointed  out  by  Captain  Semmes,  in  a  remarkable 

letter  addressed  to  the  Times  (June  16, 1864),  that  beUigerents 

do  not,  other  things  being  eqnal,  favonr  the  carrying  of  their 

prizes  into  nentral  ports  becanse  it  is  desirable,  from  their 

point  of  yiew,  that  the  prize  court  should  haye  the  actual 

custody  oi  the  prize ;  and  there  is  more  opportunity  of  dealing 

with  prize  property,  which  may  be  bought  in  by  the  Gt>Yem- 

ment,  if  the  prize  is  carried  into  a  native  port  of  the  bel- 

pinion  of  Mr.  Ugerent.    Mr.  Hall  obserres  on  this  point :  ^^  If  a  belligerent 

that  licence  to  YCssel,  belonging  to  a  nation  having  no  colonies,  carries  on 

{^e^^l^tjg  hostilities  in  the  Pacific  by  provisioning  in  a  neutral  port, 

^V"^^'    and  by  returning  again  and  again  to  it,  or  to  other  similar 

BageoTerterri-portSy  without  ever  revisiting  her  own,  the  neutral  country 

'  practically  becomes  the  seat  of  magazines  of  stores  which, 

though  not  warlike,  are  necessary  to  the  prolongation  of  the 

hostilities  waged  by  the  vessel.    She  obtains  as  solid   an 

advantage  as  Bussia,  in  a  war  with  France,  would  derive 

from  being  allowed  to  march  her  troops  across  Germany. 

She  is  enabled  to  reach  her  enemy  at  a  spot  which  would 

otherwise  be  unattainable/'^    It  was  a  frequent  comment  in 

Federal  quarters  that  the  Alabama  never  visited  a  Confederate 

port,  and  this  was  one  of  the  reasons  commonly  assigned  by 

the  Federals  at  the  time  for  regarding  her  as  a  pirate.    The 

parallel  between  Mr.  Hall's  hypothesis  and  the  current  events 

of   the    Busso-Japanese   War,  recalls    the    presage   of   Sir 

H.  S.  Maine,  made,  it  is  curious  to  note,  about  the  same 

time,  that  there  would  be  "a  struggle  to  include  coal  and 

provisions  as  contraband."'    The  topic  of  the  reception  of 

belligerent  vessels  in  neutral  ports  is  connected  with  the 

general  principle  that  a  belligerent  may  not  make  neutral 

territory  the  basis  of  his  operations,  and  that  all  use  of  the 

Case  of  the     neutral  territory  for  hostile  purposes  is  prohibited.     In  1865 

Shmandoah,   ^^  Shenandoah,  a  Confederate  cruiser,  entered  Melbourne  in 

need  of  repairs,  provisions,  and  coal,  and  with  a  crew  insufficient 

for  purposes  of  war.    She  was  refitted  and  provisioned,  and 

obtained  a  supply  of  coal,  which  seems  to  have  enabled  her 

1  HaU's  "  Intemattoiua  Law,"  part  it.  c.  iii.  p.  605. 
•  LectmeB,  **  Intematiottal  Law,"  vi.  p.  114. 


BELLIGEBENT  CRUISERS   IN   NEUTRAL  FORTS.        131 

to.  commit  depredations  in  the  neighbourhood  of  Cape  Horn 
on  whalers  belonging  to  the  United  States,  her  crew  having 
been  snrreptitionsly  recruited  at  the  moment  of  her  departure 
from  Fort  Philip.  It  was  urged  on  the  part  of  the  Goyem- 
ment  of  that  country  that  the  main  operation  of  the  nayal 
warfare  of  the  Shenandoah  having  been  accomplished  by  means  B£r.  W.  E. 
of  the  coaling  and  other  refitment,  Melbourne  had  been  con-  Notaooeof ' 
rerted  into  her  base  of  operations.  The  argument  was  unsound,  «»^'*«*  °^- 
because  continued  use  is,  above  all  things,  the  crucial  test  for 
the  purpose  of  affecting  a  neutral  with  responsibility  for  acts 
in  themselves  innocent  or  ambiguous.  A  neutral  has  no  right 
to  infer  evil  intent  from  a  single  innocent  act  performed  by  a 
belligerent  armed  force;  but  if  he  finds  that  it  is  repeated 
several  times^  and  that  it  has  always  prepared  the  way  for 
warlike  operations,  he  may  fiGkirly  be  expected  to  assume  that 
a  like  consequence  is  intended  in  all  oases  to  follow,  and  he 
ought  therefore  to  prevent  its  being  done  within  his  territory.^ 
There  is  no  rule  of  international  law  limiting  the  supplies 
purchased  by  a  belligerent  cruiser  in  a  neutral  port  to  any 
particular  quantity.  There  are  no  treaties  on  the  subject 
But  on  the  outbreak  of  a  maritime  war,  neutral  ports  generally 
make  some  rules  on  this  topic.  It  is  a  violation  of  the 
essential  principles  of  neutrality  for  a  State  to  permit  more 
supplies  to  be  obtained  than  can  reasonably  be  considered 
necessary  for  reaching  a  place  of  safety. 

« There  can  be  little  doubt,"  Mr.  Hall  observes,  **that  no 
neutral  State  would  now  venture  to  fall  below  this  measure  of 
care ;  and  there  can  be  little  doubt  that  this  conduct  will  be 
as  right  as  it  will  be  prudent"  * 

It  seems  implicit  that  neutral  regulations  limiting  supplies, 
unlike  regulations  limiting  the  stay  of  a  belligerent  vessel  in 
a  neutral  port,  are  not  mere  municipal  regulations,  but  are 
an  enforcement  of  international  law.  Sir  Alexander  Cock- 
bum,  in  his  Beasons  for  not  signing  the  Geneva  Award, 
observed  that  the  hypothesis  of  pre-existence  is  essential 
to  the  very  conception  of  legal  obligation.    The  exclusion  of 

1  HaU'8"IntflnuitiooalLaw,''p«tiT.e.iii.p.6aS. 
*  Ibid.,  p.  606. 
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prizes  from  neutral  ports  is  a  mere  enforoement  of  pre- 
existisg  internatioDal  law,  but  municipal  neutral  regulations 
limiting  the  stay  of  a  yessel  in  a  neutral  port  can  never  give 
rise  to  a  rule  of  international  law,  since  they  do  not  reflect  any 
principle  of  pre-existing  neutral  obligations,  but  are  based 
ezdusiyely  on  the  territoriality  of  soTcreignty. 

Treaties  may  operate  either  as  an  exception  to  some 
principle  of  international  law,  like  the  article  declaring  ''free 
ships,  free  goods  "  in  the  Declaration  of  Paris,  or  they  may  be 
declaratory  of  international  law. 

But  a  treaty  may  be  concerned  only  with  a  topic  of  muni- 
cipal regulation  since  the  object  of  a  treaty  may  be  com- 
mercial.    Treaties  limiting  the  departure  of  a  belligerent 
cruiser  from  a  neutral  port  to  twenty-four  hours  after  the 
sailing  of  the  vessel  of  another,  belligerent  were  concluded 
with  the  Barbary  States  in  the  seventeenth  century.^    Such 
treaties,   since  practically  they   are    mutual    port  regula- 
Bnle  limiting  tions,  may  be  compared  to  a  Customs  Union.    But  the  rule 
S2Sigo^t      lixniting  the  supply  of  coal  or  provisions  a  belligerent  cruiser 
Ah»in neu-    jjj^y  obtain  in  a  neutral  port,  has  never  been  provided  by 
regiuated  by    treaty.    As  has  been  seen,  coal  was  not  really  an  imperative 
*  ^'  necessity  so  late  as  the  American  War,  and  hence  probably  the 

fact  that  its  supply. has  not  been  regulated  by  treaty.  The 
machinery  adopted  in  this  country  for  these  purposes  is  his 
Majesty's  Orders  in  Council.  During  the  American  Civil 
War,  England  prohibited  all  ships  of  war  and  privateers  of 
either  party  from  using  any  port  or  waters  subject  to  British 
jurisdiction,  as  a  station  or  place  of  resort  for  any  warlike 
purpose,  or  for  obtaining  any  facilities  of  warlike  equip- 
ment; and  no  vessel  of  war  or  privateer  of  one  belligerent 
was  to  be  permitted  to  leave  any  British  port^  from  which 
any  vessel  of  the  other  belligerent  (whether  a  ship  of  war 
or  a  merchant  vessel)  should  have  previously  departed,  until 
twenty-four  hours  after  the  departure  of  the  latter.  In 
Univenal  ope- its  original  form  this  regulation  only  applied  to  privateers, 
hoitf^rale.  ^^^  A  commander  of  a  vessel  of  war  was  only  required 
to  give  his  word  that  he  would  not  commit  hostilities 
^  Beniard'a  «*  HiaioriGal  Aooonat  of  the  Neutzality  of  Great  Britain,**  p.  S78 . 
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against  any  Teasel  issuing  from  a  neutral  port  shortly 
before  him.  Priyateers  were  not  infrequently  entirely  ex- 
dnded  firom  resorting  to  a  nentral  port,  save  in  cases  of 
danger  from  the  sea  or  absolute  necessity.  Italy,  France, 
England,  the  United  States,  and  Holland  have  long  since 
adopted  the  rule.  Mr.  Hall  speaks  of  it  as  a  regulation  which 
is  practically  sure  to  be  enforced  in  every  war.^  The  history 
of  the  subject  shows  that  so  long  ago  as  1759  Spain  laid  down 
the  rule  that  the  first  of  two  vessels  of  war  belonging  to 
different  belligerents  to  leave  one  of  her  ports  should  only  be 
followed  by  the  other  after  an  interval  of  twenty-four  hours.* 
In  1778  the  Grand  Duke  of  Tuscany  forbade  both  ships  of  war 
and  privateers  to  go  out  for  twenty-four  hours  after  a  ship* 
whether  enemy  or  neutral  (di  qwdnvoglia  handiera).  At  this 
date  the  rule  ^  free  ships,  free  goods  "  did  not  obtain,  but  the 
goods  of  an  enemy,  on  board  the  ships  of  a  friend,  were  lawful 
prize,  hence  the  latter  restriction.*  The  (Genoese  rule  was  the 
same;  Venice  was  contented  with  the  promises  of  the  neutral 
commander  that  he  would  not  molest  an  enemy  or  neutral  for 
twenty-four  hours^  but  she  retained  privateers  for  that  time  in 
port.^  The  Austrian  proclamation  of  neutrality  of  1803 
ordered  vessels  not  to  hover  outside  the  Austrian  ports^  nor 
to  follow  their  enemies  out  of  them;  it  also  imposed  the 
twenty-four  hours'  rule  on  privateers,  and  in  the  case  of  ships 
of  war  required  the  word  of  the  captain.  The  distinction  seems 
to  be  similar  in  principle  to  that  distinction  between  the  sale 
of  oontraband  on  neutral  territory,  and  its  conveyance  to  a 
belligerent,  which  was  discussed  by  Historicus.  The  sale  of 
contraband  on  neutral  territory  is  a  question  of  municipal,  not 
of  international  law,  and  can  be  restrained  under  the  Customs 
Consolidation  Act,  when  it  would  fall  under  the  operation  of 
port  regulations. 

The  origin  of  the  issue  of  the  Order  in  Council  of  January, 
1862,  was  the  blockade  of  the  Confederate  cruiser  Nashville  in 
Southampton  by  the  Federal  Ttuearora.    The  Tuaearora  took 

*  *«  International  Law,"  p.  628. 

*  Ortolan, '« Diplomatie  de  la  Mer,"  ii.  257. 

*  De  Martens,  Bee.  iii  25.  «  Ibid.,  80. 
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up  a  position  outside  the  harbonr,  thereby  preventing  tha 

Nashville  from  landing.     The    Tuaearara  always  kept  up 

steam,  and  thus  was  able  to  preoede  the  other  ship  wheneyer 

she  attempted  to  leave.     The  Tusoarara  having  left,  the 

Nashville  oonld  not  leave  for  twenty-four  hours;  before  the 

dose  of  twenty-four  hours  the  Tusearora  would  return  to  her 

anchoraga     Bepeating  this  operation,  she  effectually  pre- 

vented  the  NauhviUe  from  leaving.^    By  this  Order  in  Council 

nothing  but  provisions  requisite  for  the  subsistence  of  the 

crew,  and  so  much  coal  as  would  carry  the  ship  to  the  nearest 

port  of  the  country,  or  to  some  nearer  destination,  was  to  be 

supplied  to  ships  of  war  or  privateers ;  the  coal  was  only  to 

be  supplied  once  in  three  months  to  the  same  ship,  unless 

this  was  relaxed  by  special  permission.'    Similar  rules  were 

put  in  force  during  the  Franco-German  War,  1870-1  ;^  in  the 

BniMadopied  Spanish- American  War  of  1898 ;  and  in  the  Busso- Japanese 

Britain  during  War  of  1901.    The  rule  in  this  latter  case  limited  the  supply 

«ie  Wart^Soi.  ^^  <^^  to  ''so  much  as  may  be  su£Scient  to  carry  such  vessel 

to  the  nearest  port  of  her  own  country,  or  to  some  nearer 

named   neutral   destination."*     Holland,  during   the  wars 

between  Brazil  and  Paraguay,  and  Spain  and  Ghili,  prohibited 

ships  of  both  parties,  being  in  a  Dutch  harbour  at  the  same 

time,  from  departing  until  twenty-four  hours  after  the  other. 

Japan  adopted  what  is  practically  the  British  twenty-four* 

hours'  rule  as  far  back  as  1870.' 

SSSoto?*'     "Negrin  (p.  180),"  says  Mr.  W.  K  Hall,  "well  sums  up 

beUiflmnt      as  foUows  the  Condition  upon  which  belligerent  vessels  are 

nentrtl  ports.  BOW  admitted  into  neutral  ports : — 

''Las  condiciones,"  he  says,  ''del  asilo  respecto  de  los 
beligerantes  son : — 

"1.  Observar  la  mejor  armonia  y  una  paz  completo  en  el 
puerto,  attn  con  los  mismos  enemigos. 

"2.  No  redutar   gente   para  aumentar  6  completar   las 
tripulaciones. 

*  Cf.  HaUeck,  vol.  ii  p.  165,  and  note. 

s  Eari  BnsBeU  to  the  Adminlty,  Ltmdtm  GauUe,  December  15, 1863. 

*  Lord  OnaTille  to  Admixaltj,  Ltmdon  Qandie.  Jolj  19, 1870. 
«  London  QoMotU,  Febmaiy  11, 1904. 

*  M.  Sakaytf  Takahaahi  in  the  «*BeTae  de  Droit  International,'*  1901.  p.  264. 
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''S.  No  aumentar  el  calibre  de  la  artilleria,  ni  embaroar 
annas  y  manioiones  de  gaerra  en  bnques  militaiies  y 
ooisarios. 

**  4.  No  hacer  nso  del  asilo  para  vigilar  loa  baqnes  enemigos 
ni  obtener  noticiaa  sobre  sua  futnros  moyiementos. 

''5.  No  abandonar  el  puerto  hasta  yeintecaatro  boras 
despnes  de  haberlo  becbo  la  esooadra  6  baque  enemigo, 
mercante  6  de  gaerra  que  en  el  se  ballaba. 

^6.  No  intentar  apoderarse,  ya  sea  por  la  fiierza  6  por  la 
astncia  de  las  presas  qne  pneda  haber  en  el  puerto. 

^7.  No  prooeder  &  las  venta  de  las  que  se  oondazcan  al 
mismoy  miintras  no  hayan  side  declaradas  legitimas  por  el 
tribunal  competente.'* 

It  is^  however,  impossible  not  to  observe  that  Negrin  makes 
no  definite,  or  even  implicit^  pronouncement  on  the  subject 
of  coaling. 

The  events  of  the  Busso-Japanese  War  which  merit  attention 
in  connection  with  the  topic  of  the  reception  of  belligerent 
cruisers  in  neutral  ports  are  the  Declaration  of  the  Governor 
of  Malta,  and  the  dismantlement  of  the  armaments,  and 
internment  of  the  crews,  of  Bussian  war-vessels  in  the  terri- 
torial waters  of  neutral  Powers. 

The  effect  of  the  proclamation  was  that  belligerent  vessels  Deelmtioa  of 
proceeding  to  the  seat  of  war,  or  to  any  positions  on  the  line  Mdta,  Aug., 
of  route  with  the  object  of  intercepting  neutral  vessels  con-  ^^^* 
veying  contraband,  were  entirely  prohibited  from  making  use  of 
British  territorial  waters  for  the  purpose  of  coaling.  It  made  no 
difference  whether  the  vessels  presented  themselves  assembled 
together  or  singly,  nor  whether  the  coaling  was  sought  to  be 
effected  from  the  shore  or  from  colliers.    The  proclamation  was 
not  to  apply  to  vessels  in  distress,  and  it  was  understood 
that  similar  instructions  were  sent  to  the  Governors  of  the 
Colonies.^    Few  writers  on  international  law  could  be  cited  as 
having  anticipated  with  such  precision  the  working  out  of  the 
principle  as  Mr.  W.  E.  Hall  on  the  point  under  consideration. 
He  contended  that  as  it  constituted  a  violation  of  the  essen- 
tial principles  of  neutrality  to  mete  out  more  supplies  to 

»  Time$,  August  23»  1904. 
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a  belligerent  craiser  in  a  neutral  port  than  could  reasonably 
be  considered  necessary  for  reaching  a  place  of  safety,  nations 
would  adopt  the  right  and  prudent  conduct  of  not  falling 
below  the  standard  of  care  which  they  adopted  in  recent 
wars. 

GiM  ci  the         The  first  case  of  dismantling  was  that  of  the  gunboat  Mdndjur. 

'"'^**''  This  ressel  arrived  at  Shanghai  about  February  IS,  and  on 
March  81  its  disarmament  was  satisfieustorily  verified  by  the 
Japanese  Oonsul-General,  M.  Odagiri  Not  only  was  the  vessel 
disarmed,  but  important  parts  of  the  machinery  were  removed. 

Interament  of      On  August  10, 1904  A  gi^oat  naval  battle  took  place  between 

2|^^2|i^[*^   Admiral  Togo's  squadron  and  the  Bussian  squadron  from  Port 

talilem  Ger-  Arthur  under  Admiral  Yitoft,  who  was  killed*    According  to 
Bin,  Chinese,  ^ 

Md  French     Admiral  Togo's  reports,  five  of  the  six  Bussian  battleships 

^^"^  were  seriously  damaged.    The  Japanese  had  a  slight  superi- 

ority in  battleships,  seven  to  six,  and  a  great  superiority  in 
cruisers.  As  a  result,  the  Bussian  destroyer  Orasovai  and 
cruiser  Ashold  were  driven  to  take  refuge  in  Shanghai,  the 
Diana  was  driven  to  Saigon,  and  the  Bussian  flagship,  the 
Ttarevtieh,  the  cruiser  Novik,  and  some  Bussian  destroyers 
were  forced  to  take  refuge  in  Eiao-Chau«^  All  the  ammuni- 
tion in  the  four  Bussian  war  vessels  was  removed  and  stored 
in  the  German  magazines,  and  the  guns  were  completely  dis- 
mantled. The  terms  of  parole  obliged  the  Bussians  to  remain 
at  Tsingtau  till  the  end  of  the  war.  The  crews  of  the  Bussian 
ships  which  fled  for  refuge,  numbering  approximately  1000 
officers  and  men,  were  to  remain  at  Tsingtau  till  the  end  of  the 
war.'  On  August  29  it  was  announced  in  the  Times  that  the 
Askold  and  Orosovai  had  been  dismantled  at  Shanghai.  The  pre- 
cedent of  Tsingtau  was  followed  in  all  respects,  the  crew  being 
interned  in  a  specific  place  or  places.  On  September  10  the 
cruiser  Diana,  firom  Port  Arthur,  was  dismantled  at  Saigou, 
and  the  crew  were  interned  there  till  the  end  of  the  war. 

Ottseofthe         On  or  about  September  13,  the  Bussian  transport  Lena 
Xanoy  8ept.( 

1904,  at  Ban        i  The  Navik  reached  Tamg-tan  uninjured,  and  left  after  a  bUj  of  ten  honra 
^naciaco.        (iVmet,  August  16,  1904),  and  was  therefore  not  disarmed.    She  was  sank  in 

KorsakoTBk  Harbour,  Sakhalin,  by  the  Japanese  erniseis  ChUam  and  Tnukima 

(2Vmd«,  Aogost  22, 1904). 
s  Timm,  Angnst  19, 1904. 
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arrived  at  San  Francisco.  The  United  States  authorities 
notified  the  commander  of  the  Tessel  that  he  woold  be  re- 
quired  to  depart  or  dismantle  in  a  brief  period.  It  has  been 
oonjeetnred  that  the  yessel  came  from  Yladiyostock,  the  great 
number  of  men  and  gnns  being  accounted  for  on  the  hypothesis 
that  she  had  on  boe^d  the  crew  of  the  Novik,  which  had  been 
driven  on  shore  after  the  defeat  of  the  Vladivostock  squadron. 
It  was  announced  in  the  Times  on  September  16  that  it  had 
been  finally  agreed  that  the  vessel  should  be  dismantled.  The 
American  view  of  dismantling  requires  the  removal  of  all  the 
fighting  weapons  of  the  vessel.  The  crew  and  officers  of 
the  Lena  were  placed  on  parole  pending  agreement  between 
the  belligerent  Powers  and  the  United  States  as  to  their 
disposal. 

It  may  safely  be  anticipated  that  the  true  construction  of  iKanutl^- 
these  fiEU^ts  in  the  light  of  international  law  will  afford  con-iigerentTenel 
troversy  to  future  writers  on  international  law.  If  the  disarma-  ^tSt^B^£^ 
ment  had  been  entirely  voluntary,  or  even  if  it  had  merely  S?^«^^^ 
been  the  result  ^f  an  agreement  between  the  neutral  Power  HiOL 
and  the  belligerent  to  whom  the  vessel  disarmed  belonged,  the 
situation  might  be  explained.    But  it  is  clear  that  this  was 
not  the  case,  but  that,  on  the  contrary,  Japan  took  a  leading 
part  in  the  negotiations  that  led  to  disarmament,  and  that  it 
was  owing  to  her  action  that  the  crews  were  interned  at  a 
specified  place  in  the  neutral  ports.    There  seems  a  precedent 
for  this  action  in  the  protest  addressed  by  Captain  Winslow, 
the  commander  of  the  Kearsdge,  to  the  agent  of  the  Oon- 
federates  at  Cherbourg,  after  the  engagement  in  which  the 
Mdbama  was  sunk,  June  21,  1864^  off  Cherbourg.    In  this 
protest  Captain  Winslow  demanded  the  surrender  to  him  of 
that  portion  of  the  crew  of  the  Alabama  who  had  escaped 
capture  by  taking  refuge  on  French  soil.    But  this  only 
affected  the  destiny  of  a  few  score  sailors,  and  the  threat  of 
Captain  Winslow  was  a  mere  brtUum  fulmen,  inasmuch  as  that 
portion  of  the  crew  of  the  Alabama  which  escaped  to  land 
were  not  interned.    But  the  result  of  Japanese  action  at 
Shanghai,  Tsingtau,  Saigon,  and  San  Francisco  has  been  that 
thousands  of  men  have  been  interned  practically  as  prisoners 
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of  war  on  neutral  soil.  As  between  the  nentral  Powen» 
Germany^  France,  China,  and  the  United  States,  and  Bnasia, 
the  belligerent,  it  should  appear  that  the  exterritoriality  of 
the  public  armed  ship  of  war,  a  fundamental  postulate  of 
maritime  law,  constitutes  an  insuperable  obstacle  to  any  dis- 
mantling or  disarmament  which  does  not  take  place  with  the  full 
consent  of  the  belligerent.  But  as  the  other  belligerent  appears 
to  have  taken  a  leading  part  in  the  proceedings  leading  to 
dismantlement  in  each  case,  this  can  hardly  haye  been  the 
case. 

Mr.  W.  E.  Hall  explicitly  states :  (1)  ''  That  a  vessel  of  war 
is  not  liable  to  be  disarmed  on  taking  refuge  after  defeat ; '' 
(2)  ^  To  disarm  a  vessel,  or  to  render  her  permanently  im- 
moveable, is  to  assist  her  enemy."  ^  Thus  the  incident  above 
detailed  appears  indefensible,  so  fSEur  as  the  facts  are  yet 
known,  even  allowing  full  weight  to  Mr.  W.  K  Hall's  con- 
tention that  the  tendency,  which  he  approved,  would  be  for 
neutrals  to  limit  the  stay  of  belligerent  cruisera  But  he 
equally  considered  that  the  neutral  was  under  no  international 
obligation  to  do  so.  This  last  conclusion  renders  the  current 
events  all  the  more  inexplicable.  There  is  certainly  nothing 
in  Mr.  W.  K  Hall's  work  from  which  one  could  reasonably  infer 
that  he  considered  that  the  sanction  of  municipal  regulations 
limiting  the  stay  of  the  belligerent  cruiser  in  the  neutral  port 
was  the  dismantlement  and  disarmament  of  the  vesseL  It  may, 
of  course,  be  said  that  the  facts  are  not  yet  all  known.  His* 
toricus  declined  to  discuss  the  Alabama  affair  because  of  the 
want  of  evidence  in  1863.  But  it  is  difficult  to  believe  that 
any  very  material  circumstance  remains  to  be  known  about 
the  dismantlement  of  the  Bussian  war  vessels. 

It  must,  however,  be  admitted  that  the  analogies  of  land 
warfare  support  the  action  of  the  neutral  Powers  in  the  present 
war  towards  Bussian  war  vessels  who  have  taken  refuge  after 
defeat  There  seems  a  difference  between  the  two  cases, 
because  the  theory  of  exterritoriality  cannot  be  invoked  in 
the  case  of  an  army  which  has  taken  refuge  on  neutral 
territory  after  defeat,  like  the  army  of  General  Clinchant  in 

i  HaU'B*<InteniAtioDalLaw,''pt.iT.e.iiLpp.626,627. 
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Switzerland  in  1871.  When  it  is  the  case  of  a  defeated  army 
taking  refuge  in  neutral  territory,  ^  It  has  been  the  invariable 
practice  in  late  wars  to  disarm  the  troops  crossing  the  neutral 
frontier,  and  to  intern  them  till  the  conclusion  of  the  peace."  ^ 
If  the  cost  of  supporting  the  defeated  anny  is  levied  upon  the 
defeated  belligerent^  this  has  the  indirect  effect  of  fiftvouring 
unduly  the  victorious  belligerent,  since  tiie  latter  would  have 
had  to  support  the  vanquished  force  if  it  had  surrendered  to 
him.  On  the  other  hand,  it  is  very  onerous  on  a  neutral  to 
support  for  a  long  time  a  considerable  body  of  men.  The 
Hague  Oonvention  (Article  58)  imposes  upon  the  neutral 
State  the  duty  of  supporting  the  interned  troops,  subject  to 
reimbursement  on  the  conclusion  of  hostilities.  Mr.  W.  E.  Hall 
suggested  that  perhaps  the  equity  of  the  case  and  the  necessity 
of  precaution  might  both  be  satisfied  by  the  release  of  such 
fugitives  under  a  convention  between  the  neutral  and  bel- 
ligerent States  by  which  the  latter  should  undertake  not  to 
employ  them  during  the  continuance  of  the  war. 

1  HaU*8  <«  InteniatioDfa  Law,"  p.  686. 


CHAPTEB  X. 

THB  BULE  OF  THB  WAB  IH  1756. 

tt^w^in'  The  right  of  neutrals  to  cany  on  all  legitimately  acquired 
1766,  a  M-  trade  was  seriously  threatened  by  what  is  known  as  the  rule 
ligerent  dainL  ^f  ^^  ^f  jygg^    j^  ^^  eighteenth  century  European  countries, 

by  legislation  upon  the  lines  of  the  English  navigation  laws, 
were  in  the  habit  of  restricting  the  commerce  of  their  colonies 
Itf  ori^iiua      to  vessels  of  their  own  country.    Buring  the  war  against  this 
1756.  country  in  1756  the  French  became  disabled,  through  their 

relative  weakness  upon  the  sea,  from  carrying  on  trade  with 
their  colonies.  They  then  handed  over  the  trade  between  the 
mother-country  and  her  dependencies  to  Dutch  vessels,  but 
continued  to  exclude  other  neutral  traders.  The  English 
prize  courts  thereupon  eondemned  all  Dutch  vessels  captured 
in  the  course  of  such  traffic,  on  the  ground  that  vessels  so 
engaged  had^  in  fact,  passed  into  the  merchant  service  of 
RKtenuon  in  France.  The  rule  was  extended  in  1793  so  as  to  prohibit  all 
neutral  trade  with  the  colonies  and  coast  towns  of  the  enemy 
which  had  not  been  open  before  the  war.  The  principle  upon 
which  the  English  decision  proceeded  was  stated  as  follows 
by  Lord  Stowell  in  the  Immanud : — 

^XTpon  the  interruption  of  a  war,  what  are  the  rights  of 
belligerents  and  neutrals  respectively  regarding  (colonies)? 
It  is  an  indubitable  right  of  tne  belligerent  to  possess  himself 
of  such  places,  as  of  any  other  possession  of  his  enemy.  This 
is  his  common  right,  but  he  has  the  certain  means  of  carrying 
such  a  right  into  effect^  if  he  has  a  decided  superiority  at  sea : 
such  colonies  are  dependent  for  their  existence,  as  colonies,  on 
foreign  supplies;  if  they  cannot  be  supplied  and  defended, 
they  must  tail  to  the  belligerent,  of  course — and  if  the  bel- 
ligerent chooses  to  direct  his  means  to  such  an  object,  what 


1793. 
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right  has  a  third  party,  perfectly  neutral,  to  ste]^  in  and  pre- 
vent the  execution  ?  jSo  existing  interest  of  his  is  affected  by 
it :  he  can  have  no  right  to  apply  to  his  own  use  the  beneficial 
consequences  of  the  mere  act  of  the  belligerent,  and  to  say, 
'  True  it  is,  you  have,  b;^  force  of  arms,  for^  such  places  out 
of  the  exdusiTe  possession  of  the  enemy,  but  I  will  share  the 
benefit  of  the  conquest,  and  by  sharing  its  benefits  preyent  its 
progress.'  '* 

On  behalf  of  the  United  States,  Mr.  Munroe,  in  a  letter  to  Bupnte  be- 
Lord  Mulgrave  of  September  23, 1803,  insisted  that  neutrals  Britain  and 
were  entitled  to  trade,  with  the  exception  of  blockades  and  i^^  ^^^' 
contrabands,  to  and  between  BSJLjporia  of  the  enemy,  and  in  all 
articles,  although  the  trade  should  not  have  been  opened  to 
them  in  time  of  peace.    This  yiew  has,  upon  the  whole,  pre- 
yailed  among  American  statesmen  and  jurists,  though  Chan* 
eellor  £ent  has  intimated  a  different  opinion. 

The  question  is  not  free  from  difficulty,  and  the  answer  Sir  B.  PhiUi- 
depends  upon  the  familiar  compromise  between  neutral  and^th^fubj^. 
belligerent  rights.     Phillimore^    usefully  distinguishes  the 
following  cases : — 

(1)  The  carrying  on  by  the  neutral  of  the  trade  between  the 
belligerent  mother-country  and  the  colonies. 

(2)  The  carrying  on  the  coasting  trade  of  the  belligerent — 
such  trade  being  confined  in  time  of  peace  to  the  belligerent 
subjects. 

(8)  The  carrying  on  the  trade  by  a  neutral  from  a  port 
in  his  own  country  to  a  port  of  the  colony  of  the  belligerent 

(4)  The  carrying  on  by  a  neutral  of  a  trade  between  the 
ports  of  the  belligerent,  but  with  a  cargo  from  the  neutral's 
own  country. 

In  the  first  two  cases  the  yiew  seems  reasonable  that  a 
neutral  accepting  a  licence  to  trade  in  effect  incorporates  him- 
self in  the  enemy  fleet,  and  may  fairly  be  treated  as  belligerent. 
As  Mr.  Justice  Story  expressed  it:  ''The  property  is  con- Opinion  of 
aidered  pro  hoe  vice  as  enemy's  property,  as  so  completely  mieongiit  not 
identified  with  his  interests  as  to  acquire  a  hostae  character."  ^  jl^^'"'^^ 
English  lawyers  will  find  little  to  criticize  in  the  conclusion  ^i*^^***  **^« 
of  the  same  high  American  authority  on  the  general  question.  beUigmnt, 
t  MlntanaiiMuaLsw,"  toL  iiL  p.  299. 
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whore  BO  pi-  ''The  British/'  he  continues,  have  extended  the  doctrine  to 
rentde^T  aU  inteiconise  with  the  colony,  even  from  or  to  a  neutral 
^^'  country,  and  herein  it  seems  to  me  they  hare  abused  the  rule. 

This,  at  present,  appears  to  me  to  be  the  proper  limits  of  the 
rule,  as  to  the  colonial  trade  (with  the  mother-country)  and 
the  coasting  trade;  and  the  rule  of  1756  (as  it  was  at  that 
time  applied)  seems  to  me  well  founded,  but  its  late  extension 
is  reprehensible.**     In  fact^  the  extension  with  which  Mr. 
Justice  Story  quarrels  can  only  be  defended  on  the  assump- 
tion that  the  rights  of  neutrals  are  confined  to  trade  which 
they  possessed  before  the  outbreak  of  war — an  assumption 
quite  impossible  to  reconcile  with  many  facts  which  are  not  in 
question. 
The  doctrine       The  English  application  of  the  rule  in  1793  was  rendered 
vojiS^'^'"  still  more  severe  by  what  was  known  as  the  doctrine  of  con- 
tinuous voyage.    Orders  in  Council  had  so  far  relaxed  as  to 
allow  the  importation  of  the  produce  of  the  enemy's  colonies 
into  a  neutral  country,  and  its  exportation  thence  in  a  neutral 
Application     bottom.    This  led  to  colourable  evasions  by  neutral  shippers, 
genuine  im-     and  the  question  was  much  discussed  by  what  evidence  the 
nent^^'co^^  ^^^^  fi^  ^^  ^  transhipment  was  to  be  established.    Lord 
^'  Stowell  held  that  the  landing  of  the  goods  and  the  payment 

of  duties  in  a  neutral  harbour  was  evidence  enough  of  a  bond 
Opinion  of  fide  importation.  **  If  these  criteria  are  not  to  be  resorted  to, 
^j^^l^^'  I  should  be  at  a  loss  to  know  what  should  be  the  test;  and 
^SSTunded^  I  am  strongly  disposed  to  hold  that  it  would  be  sufficient  that 
and  duties  the  goods  should  be  landed  and  the  duties  paid."  ^ 
^*^  The  real  issue  in  such  cases  was  well  shown  in  a  short  con- 

versation between  the  court  and  counsel  in  the  PcUy :  * 

Court :  ''  Is  it  contended  that  an  American  might  not  pur- 
chase articles  of  this  nature  (in  Spain)  and  import  them,  bond 
fide,  to  America  on  his  own  account,  and  afterwards  export 
them?*' 

It  was  answered,  **  No,  that  was  not  contended ;  but  that  the 

truth  and  reality  of  the  importation  for  his  own  account  was 

the  point  in  question ;  that  aU  the  circumstances  in  the  case 

pointed  to  a  near  connection  with  Spanish  interests ;  and  that 

>  The  PoSy,  2  C.  Bob.  at  p.  8S9.  >  n>id.,p.865. 
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no  proof  was  brought  of  the  payment  of  the  duties  in  Amerioa, 
nor  that  the  transaction  was  in  any  way  conducted  like  a 
handjide  importation  for  the  American  market/' 

In  the  latter  case  of  the  WiUiam,^  the  test  was  stated  by  the 
CSourt  of  Appeal  to  be  more  general 

**  Let  it  be  supposed/'  the  judgment  ran,^  *^  that  the  party  Sir  w.  Grant 
has  a  motive  for  desiring  to  make  the  voyage  appear  to  begin  am)  5  cT"** 
at  some  other  place  than  that  of  the  original  ladiog,  and  that  ^^'  ^^*  ^^' 
he  therefore  lands  the  cargo  purely  and  solely  for  the  purpose 
of  enabling  himself  to  afSrm  that  it  was  at  such  other  place 
that  the  goods  were  taken  on  board,  would  this  contrivance  at 
all  alter  the  truth  of  the  fact  ?  If  the  voyage  from  the  place 
of  lading  be  not  really  ended,  it  matters  not  by  what  acts  the 
party  may  have  evinced  his  desire  of  making  it  appear  to  have 
been  ended.  That  these  acts  have  been  attended  with  trouble 
and  expense  cannot  alter  their  quality  or  effect.  The  trouble 
and  expense  may  weigh  as  circumstances  of  evidence,  to  show 
the  purpose  for  which  the  acts  were  done ;  but  if  the  evasive 
purpose  be  admitted  or  proved,  we  can  never  be  bound  to 
accept,  as  a  substitute  for  the  observance  of  the  law,  the 
means,  however  operose,  which  have  been  employed  to  cover  a 
breach  of  it" 

Since  the  Declaration  of  Paris,  the  only  interest  attaching 
to  the  Bule  of  the  War  of  1756  is  that,  according  to  many 
writers,  it  has  bequeathed  to  the  law  of  contraband  the  doctrine 
of  continuity  of  voyage.  It  seems  both  historically  and 
logically  inconsistent  that  the  United  States,  who  were  opposed 
to  the  Bule  of  the  War  of  1756,  should  have  been  the  State 
that  first  engrafted  one  of  the  leading  doctrines  of  that  rule 
on  the  law  of  contraband.  It  is  elsewhere  urged  that  decisions 
of  Lord  Stowell's  time  appear  to  justify  the  conclusion  that  the 
doctrines  of  continuous  voyage  and  the  conveyance  of  contra- 
band were  not  regarded  as  radically  disparate  conceptions  in 
English  prize  courts. 

1  5  C.  Rob.  8S5.  *  Ibid.,  at  p.  895. 


CHAPTER  XL 

THB  BIQHT  OF  VISITATION  AND  SEABGH. 

The  right  of    SiB  H.  S.  Maine  obseryeB  that  **  from  the  yery  beginning  of 

•Mrehafunda-  international  law  a  belligerent  has  been  allowed  to  prevent  a 

nuntai  portu-  j^^^^jij  f^Q^^  supplying  his  enemy  with  things  capable  of  being 

Yatiel  on  the  used  immediately  in  war.^  Yattel  supplies  the  corollary :  **  We 

npi  0  Bcarc  .  ^^^^^^^^^  pieTent  the  conveyance  of  contraband  goods  without 

searching  neutral  vessels  that  we  meet  at  sea,  therefore  we 

have  a  right  to  search  them.  ...  At  present,  a  neutral  ship 

refusing  to  be  searched  would  from  that  proceeding  alone  be 

condenmed  as  lawful  prize." '    In  what  Phillimore  considers 

''one  of  the  most  careful  and  best  reasoned  judgments**  of 

LordStoweii  jjQxi   Stowell.  that  great  judge  reminds  us  that,  in  the 

in  the  JMarto,     ,  V„        ,  ,  .,        ,  , 

(1799)  1  Sob.  above  passage,  Yattel  was  to  be  considered  not  as  a  lawyer 
'  merely  delivering  an  opinion,  but  as  a  witness  asserting  facts 

as  to  the  existing  practice  of  modem  Europe  (i.e.  in  1758). 
Lord  Stowell  then  proceeded  to  express  some  surprise  that 
Yattel  should  have  mentioned  it  as  a  modern  law,  since  it  is 
a  principle  of  the  civil  law,  on  which  international  law  is 
founded,  that  a  contumacious  refusal  to  submit  to  fair  inquiry 
infers  all  the  penalties  of  convicted  guilt.  Lord  Stowell 
proceeded,  '^Conformably  to  this  principle  we  find  in  the 
celebrated  French  Ordinance  of  1681,  now  in  force,  Article  12, 
'That  every  vessel  shall  be  good  prize  in  case  of  resistance 
and  combat ; '  and  Yalin,  in  his  smaller  Commentary,  p.  81, 
says  expressly,  that  although  the  expression  is  in  the  con- 
junction, yet  resistance  alone  is  suf&cient.    He  refers  to  the 

*  Lectures,  **  Intematioiial  Law  *  t.  p.  105. 

•  «•  Droit  dee  Gens,**  L  lit  c.  Til  a.  114. 
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l^panish  Oidinanoe,  1718,  evidently  copied  from  it,  in  which 
it  is  expressed  in  the  disjnnotiye,  'in  case  of  resistance  or 
oombat/  ''And  recent  instances  are  at  hand  and  within  view 
from  which  it  appears  that  Spain  continaes  to  act  npon  this 
principle.  The  first  time  in  which  it  occurs  to  my  notice  on 
the  inquiries  I  haye  been  able  to  make  in  the  institutes  of  our 
own  country  respecting  matters  of  this  nature,  excepting  what 
occurs  in  the  Black  Book  of  Admiralty/  is  in  the  Order  of 
Council,  1664,  Article  12,  which  directs, '  That  when  any  ship, 
met  withal  by  the  Boyal  Nayy  or  other  ship  commissionated, 
shall  fight  or  make  resistance,  the  said  ship  and  goods  shall 
be  adjudged  lawful  prize.'  A  similar  article  occurs  in  the 
Proclamation  of  1672.  I  am  aware  that  in  those  orders  and 
proclamations  are  to  be  found  some  articles  not  very  consistent 
with  the  law  of  nations  as  understood  now,  or  indeed  at  that 
time;  for  they  are  expressly  censured  by  Lord  Clarendon 
(Life,  p.  242)."*  Even  supposing  that  these  seyenteenth- 
oentury  proclamations  are  inconsistent  with  the  right  of 
visitation  and  search  as  understood  now,  the  astonishing  fact 
remains  that  this  belligerent  right  was  admirably  described  in 
the  "Liber  Niger  Admiralitatis"  so  far  back  as  the  middle  of  the 
fourteenth  century.  It  is,  therefore,  curious  to  note  that  prize 
law  in  this  country,  the  most  essential  part  of  the  maritime 
law  of  war,  seems  to  claim  a  considerably  earlier  notice  than 
the  maritime  law  of  general  average,  the  first  case  of  which 
occurred  in  Elizabeth's  reign.'  In  this  country  the  law  of 
general  average  does  not  apply  to  the  case  of  a  successful 
defence  of  a  private  armed  vessel.  It  does  not  seem  irrelevant, 
in  view  of  the  important  part  that  might  conceivably  be 
played  by  mail  steamers  of  large  size  armed  for  purposes  of 

1  Hie  nfennee  hen  if  to  the  « Blteke  Booke  of  Adminltj"  (Liber  Niger 
Admizilitatis),  B.  7  ft  8.  Sir  TraTers  Twi»  anigns  the  date  of  this  portion  of  the 
•<  Blaeke  Booke  "  to  somewhere  between  1337  A.D.  and  1351  A.D.,  Introd.  p.  xiz. 
He  farther  points  out  that  **  An  eerlj  instance  of  the  Admiral's  judicial  anthority 
to  decide  the  question  of  prixe  or  no  prise  occurs  in  a.d.  1857  *  (*'  Bjm.  Fold.,''  p.  14). 
It  is  interesting  to  note  that  No.  7  Bw,  beyond  all  qnestiony  is  a  proYision  on  the 
right  of  search  in  time  of  war.  (See  also  Fhillimore's  **  International  Law," 
ToL  iii.  p.  436,  and  note.) 

•  The  Jforia,  (1799)  1  Bob.,  840, 363,  el  leg. 

s  JSTMs  T.  PaUngUm,  (1590)  F.  Moore,  297. 
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self-defence  in  time  of  war,  to  recollect  that  by  the  laws  of 
other  European  coantrie8»a  oonatniction  has  been  placed  apon 
the  law  of  general  ayerage  by  which,  in  the  case  of  a  saooessfiil 
defence  by  a  private  aimed  vessel,  the  owners  of  the  different 
interests  in  vessel  and  cargo  are  liable  to  contribute  in  general 
average  both  to  the  *  wounds  of  the  ship  **  and  the  wounds  of 
the  sailors.^  It  is  submitted  that  this  circumstance  throws  a 
light  on  the  Continental  tendency  to  fit  out  Volunteer  Fleets 
as  instanced  by  the  action  of  Prussia  in  1870,  and  by  that 
of  Bussia  in  the  late  Busso-Japanese  War.  In  the  Nereide, 
((1814)  8  ft  9  Cranoh,  I.  Wheaton,  Curtis'  Decrees  Supreme 
Stay,  J.,  on    Cotirt  of  the  United  States,  322, 426-7),  Story,  J.,  said— 

of  tiie  right  of  ^The  Black  Book  of  the  Admiralty  expressly  articulates 
Tiiitfttion  and  that  any  vessel  making  resistance  may  be  attacked  and  seis»dd 
'^''^  as  enemies ;  and  this  rule  is  enforced  in  the  memorable  msse 

instructions  of  Henry  YIIL:  Clerk's  Praxis,  164;  Bob. 
Collect  Marit,  p.  10,  and  note,  and  p.  118.  The  ordimmce  of 
France,  1584,  is  equally  broad;  ana  declares  all  such  vessels 
to  be  good  prisse ;  and  this  has  ever  since  remained  a  settled 
rule  in  the  prize  code  of  that  nation.  Yalin  informs  us  that  it  is 
also  the  rule  of  Spain;  and  that  in  France  it  is  applied  as  well 
to  French  vessels  and  cargoes,  as  to  those  of  neutrals  and 
allies.  Coll.  Marit,  118 ;  Yalin,  *  Traits  des  Prises,'  a  v.  s.  80. 
There  is  not  to  be  found  in  the  maritime  code  of  any  nation  or 
in  any  commentary  thereon,  the  least  glimmering  of  authority 
that  distinguishes,  in  case  of  resistance,  the  £Eite  of  the  cargo 
from  that  of  the  ship." 

Hr.w.E.HaU.     Mr.  W.  E.  Hall  observes— 

''The  privilege  has  never  been  denied  to  a  belligerent  of 
intercepting  the  access  to  his  enemy  of  such  oommraities  as 
are  capable  of  bein^  immediately  used  in  the  prosecution  of 
hostibties  against  himself.'* 

The  right  of  visitation  and  search  is  indissolubly  connected, 
as  Yattel  observes,  with  the  prevention  of  the  conveyance 
of  contraband.  One  quotation  given  by  Halleck  from  the 
''filacke  Booke  of  Admiralty  "  has  clearly  nothing  to  do  with 
the  beUigerent  right  of  search,  but  seems  confined  to  the 
execution  of  revenue  laws  or  other  municipal  regulations  in 
»  Taylor  y.  ChrU$,  ri816)  6  Taont,  S08. 
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the  portB  and  bays  or  within  one  marine  league  of  the  coast.^ 

But  Sir  Trayers  Twiss,  in  a  note  to  No.  7  B.  <'Blacke  Booke/' 

says  that  the  law  and  custom  on  the  subject  of  the  belligerent 

right  of  search  are  set  forth  in  a  letter  from  Edward  IIL  to 

Peter,  King  of  Aragon.    In  Kent's  Commentaries  it  is  stated  %^^  <>' T^- 

that  **  the  right  of  visitation  and  search  is  founded  upon  neces-  saarch  excia- 

sity,  and  is  strictly  a  war  right,  and  does  not  rightfully  exist  dea/o?wtf!^' 

in  time  of  peace,  unless  conceded  by  treaty/'^    Lord  Stowell 

said,  ''No  one  can  exercise  the  right  of  yisitation  and  search 

upon  the  high  seas,  except  a  belligerent  power/''    A  great 

number  of  treaties  or  conventions  were  concluded  (1831-40)  by 

which  different  countries  conceded  to  each  other  the  right  of 

visitation  and  search  in  time  of  peace  for  the  suppression  of 

the  slave  trade.^    A  discussion  arose  between  the  Grovemments 

of  Great  Britain  and  the  United  States  out  of  the  claims  of 

British  cruisers  on  the  coast  of  Africa  to  visit  American 

vessels  suspected  of  being  engaged  in  the  slave  trade.    It 

was  common  ground  that  **  the  Bight  of  Approach,"  as  it  is  Bight  of  ap- 

called,  on  the  high  seas  in  time  of  peace  could  be  exercised  SMu^^foT* 

in  the  case  of  piracy.    The  issue  between  the  two  countries  Pf«v«ntion  of 

piracy. 
was  whether  the  slave  trade  was  piracy  or  not.    It  had  pre- 
viously been  decided  by  the  courts,  both  of  England  and 
America,  that  the  slave  trade  was  not  contrary  to  the  law 
of  nations.'    In  1858  Lord  Lyndhurst  stated  that  any  inter-  Whether  the 
ferenoe  by  a  British  cruiser  with  a  vessel  which  bore  the^^^^^^ 
American  flag  would  involve  apology  and  reparation  if  the 
vessel  were  justified  in  using  that  flag.    In  1862,  by  treaty. 
Great  Britain  and  the  United  States  mutually  conceded  the 
right  to  visit  merchant  vessels  of  the  other  country  which  were 
suspected  of  engaging  in  the  slave  trade.    The  subject  is 
now  regulated  by  the  General  Act  of  the  Brussels  Conference  Bj  Genenl 
relative  to  the  dave  trade,  signed  at  Brussels,  1890.    Within  cwerence, 
a  certain  asone^  the  signatory  Powers  have  agreed  to  exercise  J^^^^^i^ 

tne  right  of  visit,  search,  and  detention  (droit  de  visite,  ({^  be  exereiaed 

for  prerentioii 
1  M  Intematioiial  Law,"  yoL  ii.  p.  840.  of  slaTe  trade. 

*  Commentarj  on  American  Law,  rol.  L  p.  158. 

*  The  Loms,  2  Dods.,  Bep.  210. 

*  Piatoje  and  Darerd^.  ''Dee  Friam^**  tit.  i.  c.  iiL 

*  The  Anidape,  10  Wheat, IL 06;  The Diam,  1  Doda., B. 95. 
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reoherehe  d  de  tairie)  of  vessels  at  sea  of  less  than  500  tom 
burden,  which  there  is  reason  to  belieye  are  engaged  in  the 
slave  trade.  In  the  early  part  of  the  nineteenth  century. 
Great  Britain  claimed  and  exercised  a  right  of  search  over 
the  pnblio  armed  vessels  of  the  United  States  for  deserters 
from  the  British  army  and  navy.  Such  a  pretension  cannot 
now  be  seriously  urged.^  The  result  is  that  the  right  of 
visitation  and  search  in  time  of  peace  is  limited  to  the 
purpose  of  ascertaining  the  national  character  of  a  suspected 
vessel  It  is  thus  called  in  French  droit  d^efn^gyMe  de  pavOhn 
as  opposed  to  the  right  of  visitation  and  search  in  time  of 
war  (droit  de  vigite  ou  de  reeherehe).  The  former  may  be 
exercised  either — 


§ 


)  In  the  case  of  suspected  piracy ; 
2)  In  the  case  of  vessels  committing  crimes  against  muni- 
cipal  law  in   the  territorial   waters  of  the  Power 
making  the  visit ; 

(3)  In  the  case  of  vessels  suspected  of  having  hostile  intent 

against  a  Power  in  time  of  peace; 

(4)  Under  the  General  Act  of  the  Brussels  Conference,  1890. 

With  the  above  exceptions,  therefore,  in  modem  times  the 

right  of  visitation  and  search  {droit  de  visite  et  de  reeherehe)  can 

only  be  exercised  in  time  of  war. 

Method  of  rjft^^  xxbubI  mode  adopted  by  most  of  the  maritime  Powers 

right  of  Till-    of  Europe  of  summoning  a  neutral  to  undergo  visitation  is 

iearch.  the  firing  of  a  cannon  on  the  part  of  the  belligerent.    This  is 

called  by  the  French  eemonoe,  eoup  ^assuranee,  and,  in  English, 

Mode  hy  firing  affirming  gun.*    It  is,  undoubtedly,  the  duty  of  the  neutral 

renal.       *    to  obey  such  a  summons,  but  there  is  no  positive  obligation 

on  the  belligerent  to  fire  such  an  affirming  gun,  for  its  use  is 

by  no  means  universal.  Moreover,  any  other  method,  as  hailing 

by  signals,  of  summoning  a  neutral  to  submit  to  such  an 

examination  is  no  less  efiective  than'the  affiming  gun,  if  the 

summons  is  actually  communicated  to,  and  understood  by,  the 

neutral    The  means  used  are  not  essential,  but  the  fact  of 

>  HaU'a  <«IiiteniJitioiua  Law,"  Sth  ed.,  p.  718. 

*  **  8emone8r  *  means  **  to  warn  in  a  lond  roice,**  noi  **io  ffommon ; "    of. 
HaUeck'a  •'Ittteniatianal  Law/'roL  L  p.  58a 
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snmmoBS  actually  commnnioated  is  necessary  to  acquit  the 
Yisitiog  vessels  of  all  damages  following  upon  neutral  dis- 
obedience.^ Treaties  in  international  law  operate  as  ezoep- 
tionsL^  Seyeral  treaties  have  aflSrmed,  modified,  or  taken 
away,  between  the  contractbg  parties,  the  right  of  visitation 
and  search.  It  is  to  be  remarked  that  all  treaties  which  have 
been  concerned  with  this  subject  have  admitted  the  exercise  of 
this  right  in  time  of  war.'  The  leading  treaty  which  affirms 
and  incorporates  the  common  law  of  nations  upon  this  subject 
is  the  famous  Treaty  of  the  Pyrenees  (1659)  between  France 
and  Spain,  Article  17.  It  is  noticeable  that  the  article 
of  the  Treaty  of  the  Pyrenees  confines  the  right  of  search  to 
the  examination  of  the  passports  and  certificates,  and  omits,  or, 
indeed,  implicitly  excludes,  the  right  of  search  of  the  cargo. 
It  is  clear,  from  the  judgment  of  Lord  Stowell  in  the  Maria, 
<1799)  1  Bob.  840,  359,  that  the  right  of  visitation  and  search 
in  Ei^lish  law  extends  to  search  of  the  cargo.  It  is  of  some 
interest  to  note  that  in  a  debate  on  the  Appropriation  Bill,^ 
on  which  the  question  of  British  shipping  and  Bussia  was 
raised,  the  Prime  Minister,  apparently  following  the  judgment 
of  Lord  Stowell  (9upra),  expressed  a  decided  opinion  that  a 
belligerent  who  captured  a  vessel  had  a  right  to  examine  the 
cargo. 

The' right  of  search  is  sometimes  denied  in  the  case  of  Omtiiieiitd 
vessels  under  convoy.    The  first  instance  in  which  the  immn-  right  of  Miidi 
nity  of  convoyed  vessels  was  asserted  was  by  a  declaration  of  2^^^^' 
Queen  Christina  of  Sweden,  August  16,  1653.     The  most  ^^^J^^  ▼«- 
recent  chapter  to  the  history  of  the  question  is  the  scheme  of 
the  IrutUut  de  DroU  ItUernationdl^  for  a  BSglemerU  des  Prises  Adopted  bj 
Maritimes,  by  which  the  visit  of  neutral  vessels,  convoyed  by  intenutiooal 
ships  of  war  of  their  own  State,  is  prohibited.     The  naval  ^^*  ^^^' 
prize  code  of  the  institute  represents  the  modem  Continental 

*  Cf.  HaUflck'a  *«  Iiit«nuiti<mal  Law,**  Td.  ii  p.  258,  and  mathorities  then  cited. 

i  Cf.  Kds^  Beplj  to  Frnnan  "Expontion  des  MotifV  CoUeetaneft  Jnridica, 
▼oL  i.  p.  144,  styled  by  Historiciis  (Letten,  *<  Intemationid  Law,"  p.  202)  aa 
*bert  model  of  reason  and  conmion  sense  which  can  be  proposed  to  a  juidical 
writer.**  It  seems  at  a  latter  date  to  haTe  been  the  Tiewof  Pitt  (« Speeches," 
woL  ixL  p.  227,  228)  that  treaties  operated  as  creating  exceptions. 

«  ''DeHaatefeniUe,''t.iiLp.450.  *  2Vmes,  August  12, 1904. 

•  <«  Aannatre,"  1883,  p.  215. 
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view  of  prize  law  as  opposed  to  that  of  England  and  the 
United  States.  It  was  passed  by  a  majority  of  the  members 
of  the  institate,  bat  opposed  by  the  English  representatives. 
The  Institute  of  International  Law,  on  the  subject  of  the  im- 
munity of  convoyed  vessels  from  the  right  of  search,  did  little 
more  than  reaffirm  the  principle  of  the  armed  neutrality. 
England  has  always  from  the  first  resisted  the  doctrine  of  the 
immunity  of  convoyed  vessels.  But  in  1801,  by  treaty  with 
Bussia,  Sweden,  and  Denmark,  Great  Britain  modified  her 
resistance  to  the  doctrine  so  far  as  to  abstain  from  exercising 
a  right  of  search  over  convoyed  vessels,  except  where  ground 
for  suspicion  existed,  and  then  only  in  the  presence,  if  re- 
quired, of  an  officer  of  the  neutral  public  armed  vessel  convoy- 
ing the  merchant  ships.  But  by  treaty  in  1812  and  1814 
matters  reverted  to  their  old  footing,  and  left  the  Baltic 
powers  free  to  assert,  and  Great  Britain  to  refose,  the  im- 
munity of  convoyed  vessels.  England  has  perhaps  sacrificed 
something  in  the  late  war  by  adhering  to  her  traditional 
policy.  Bussia,  of  all  Powers  in  the  world,  could  least  com- 
plain of  another  Power  asserting  the  doctrine  of  the  immunity 
of  convoyed  vessels.  Great  Britain  could  ground  her  adhesion 
to  the  doctrine  on  the  prize  code  of  the  Institute  of  Intenia- 


.    .  ^  '^^^  tional  Law  with  more  reason  as  Bussia  purports  to  derive 
nise  inummity 
of  ooAToyed     her  naval  regulations  from  tbat  prize  code.    At  the  present 

day  the  result  of  Great  Britain  adhering  to  the  doctrine 
of  the  immunity  of  convoyed  vessels  would  be  the  protection 
of  all  her  shipping  in  the  Far  East,  except  such  as  wilfuUy 
engaged  in  the  conveyance  of  contraband.  The  Mailaeea 
incident  would  have  been  impossible.  When  it  is  remembered 
that  the  Foreign  Enlistment  Act,  1870,  a  8,  not  only  embar- 
rasses an  important  branch  of  British  industry,  but  also  greatly 
exceeds  the  requirements  of  international  law,  the  self-denying 
character  of  the  neutrality  of  Great  Britain  becomes  clear.  In 
the  interests  of  what  Historicus  called  *'  the  sacred  traditions 
of  neutrality,"  Great  Britain  embarrasses  industry  at  home, 
and,  in  the  light  of  the  experience  of  the  late  war,  to 
some  extent  injures  her  mercantile  marine.  And  all  this 
could  be  remedied  by  a  repeal  of  the  shipbuilding  section  of 
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the  Foreign  Enlistment  Act,  and  by  our  accession  to  a  prin- 
ciple passed  by  the  majority  of  the  members  of  the  Institute 
of  Intemational  Law  in  1882.  The  fact  that,  with  the  excep- 
tion of  the  American  Ciyil  War,  this  country  has  never  been 
called  upon  to  consider  its  position  as  a  neutral  in  a  war  between 
two  powerful  maritime  nations,  constitutes  an  obviously  suffi« 
cient  reason  for  withdrawing  its  refusal  to  the  doctrine  of  the 
immunity  of  convoyed  vessels.  Were  we  to  adopt  that 
principle,  our  powerful  navy  would  afford  complete  protection 
to  all  the  mercantile  marine  which  is  engaged  in  legiti- 
mate trade.  There  would  be  no  real  apostasy  in  our  doing 
so,  since  there  is  the  precedent  of  1801.  And,  in  any  event, 
no  future  historian  could  compare  our  action  with  that  of 
the  States  who  formed  the  first  armed  neutrality.  In  that 
case  the  moral  sense  is  justly  offended  at  a  renunciation 
of  principles  only  a  few  years  after  they  were  openly  adhered 
to.  But  it  is  practically  nearly  a  century  since  Great  Britain 
refused  to  admit  immunity  to  convoyed  vessels.  Since  then 
England  has  made  memorable  sacrifices,  in  1856  and  in  1872, 
to  the  sacred  traditions  of  neutrality,  and  the  result  on  neither 
occasion  has  been  such  as  to  warrant  either  a  repetition  or 
continuance  of  the  process. 

trit  may  be  said  that  our  present  assumption  of  neutrality 
only  fulfils  the  high  ideals  which  Mr.  Canning  advocated 
''with  an  imagery  wrought  up  with  consummate  skill,  and 
expressed  in  language  of  extraordinary  beauty."^  But  the 
theme  of  Mr.  Canning  in  .1819  was  that  the  neutrality 
suitable  for  this  country  was  to  be  dictated  by  a  chivalrous 
regard  for  the  weakness  of  Spain.  A  weak  State,  Spain 
could  not  enforce  from  Great  Britain,  a  powerful  neutral, 
any  exact  standard  of  neutrality.  This  very  circumstance, 
Mr.  Canning  argued,  ought  to  make  this  country  adopt  the 
same  standard  of  neutrality  that  she  would  adopt  if  she  were  a 
weak  neutral  and  Spain  a  powerful  belligerent.  It  would  not 
be  reasonable  to  apply  this  reasoning  to  the  present  political 
position,  especially  when  it  is  remembered,  as  it  must  be, 
that  we  have  even  bettered  Mr.  Canning's  instruction,  and 

1  liay's  <*  Constitatioiiua  Histoty,"  rot  ii.  p.  119. 
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impoeed  neatral  dntieB  <m  ounelveB  beyond  the  requirements 
of  inteniational  law.  It  is  a  qaestion  whicli  demands  con- 
sideration whether  the  injnry  to  Great  Britain  when  a  bel- 
ligerent of  freeing  conTojed  vessels  woold  not  be  compensated 
in  periods  of  neatrality. 

ft  In  givii^  OTidenoe  before  the  Boyal  Commission  on  supply 
of  food  and  raw  material  in  time  of  war,  Professor  T.  £. 
Holland,  KG.,  obserred  that  it  was  '^  a  most  striking  &ct " 
that  the  whole  of  the  Earopean  Continent  and  America  were 
apparently  against  ns  in  maintaining  the  right  of  visiting  a 
convoyed  fleet  Almost  all  the  authorities  on  the  Continent 
are  in  favour  of  the  exemption  of  convoyed  neutral  vessels  from 
visit,  search,  and  capture.  The  exemption,  in  the  case  of  the 
United  States,  is  enforced  by  Article  3  of  the  Naval  War 
Code.  Professor  T.  E.  Holland,  E.G.,  also  pointed  out  on  this 
occasion  that  not  only  would  conceding  immunity  to  convoyed 
vessels  act  beneficially  on  the  maritime  interests  of  this  country 
when  it  was  neutral,  but  in  time  of  war.  Great  Britain  being  a 
belligerent,  it  would  have  the  effect  of  enabling  supplies  of  i 

food  to  reach  this  country  from  America.^  i 

The  following  are  leading  decisions  on  the  subject  of  the  right 
of  visitation  and  search  in  English  and  American  Courts : — 

I  the       (1)  The  Nereiie  (1814),  9  Cranch,  440,  which  decided  that 

i^iof  Tisit^  the  rieht  of  search  is  not  a  ri^ht  wantonly  to  vex  or  control 

ttSSerij^  neutral  commerce,  or  indulge  i£e  curiosity;  but  it  grows  out 

d  appradL    of  and  is  ancillary  to  the  right  of  capture,  and  can  never  arise 

except  as  a  means  to  that  end. 

?2)  The  Maria,  (1799)  1  Bobson,  340.  This  case  is  referrod 
to  by  Mr.  W.  K  Hall '  as  the  recognized  expression  of  English 
doctrina  Lord  Stowell  (then  Sir  W.  Scott)  said  supra,  pp. 
359, 360,  "  That  the  right  of  visiting  and  searching  merdbant 
ships  upon  the  high  seas,  whatever  oe  the  ships,  whatever  be 
the  cargoes,  whatever  be  the  destinations,  is  an  incontestible 
right  of  the  lawfully  commissioned  cruisers  of  a  belligerent 
nation.  I  say,  be  the  ships,  the  cargoei^  and  the  destination 
what  they  may,  because,  till  they  are  visited  and  searched,  it 
does  not  appear  what  the  ships,  or  the  cargoes,  or  the  destina- 
tions are ;  and  it  is  for  the  purpose  of  ascertaining  these  points 
that  the  necessity  of  this  right  of  visitation  and  search  exists. 

>  Beport  of  Boyal  Ck>miniB8ioii,  ibid.,  tttpra,  y.  ii.  Cd.  26i4,  p.  232.    EridBnoe. 
*  "  Intonwtioaid  Ltw,**  5th  ed.,  p.  724  and  note. 
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This  right  is  so  clear  in  principle  that  no  man  can  deny  it 
who  a£nit8  the  legality  of  maritime  capture,  because  if  you 
are  not  at  liberty  to  ascertain  by  sufficient  inquiiy  whether 
there  is  property  that  can  legally  be  captured,  it  is  impossible 
to  capture.  .  •  .  The  right  is  equally  clear  in  practice ;  for 
practice  is  uniform  and  universal  upon  the  subject.  The  many 
Enropean  treaties  which  refer  to  this  ri^ht  refer  to  it  as  pre- 
existmg,  and  merely  regulate  the  exercise  of  it.  All  writers 
upon  the  law  of  nations  unanimously  acknowledge  it»  without 
the  exception  of  Hubner  himself  the  great  champion  of 
neutral  privileges.  In  short,  no  man  in  the  least  degree 
oonversant  in  subjects  of  this  kind  has  ever,  that  I  know  o^ 
breathed  a  doubt  upon  it  The  right  must  unauestionably 
be  exercised  with  as  little  of  personal  harshness  and  of  vexation 
in  the  mode  as  possible ;  but  soften  it  as  much  as  you  can,  it  is 
still  a  riffht  of  force,  thoueh  of  lawful  force— something  in  the 
nature  of  civil  process,  where  force  is  employed,  but  a  lawful 
force,  which  cannot  lawfully  be  resisted.  The  only  case  where 
it  can  be  so  in  matters  of  tnis  nature,  is  in  the  state  of  war  and 
conflict  between  two  countries,  where  one  party  has  a  perfect 
right  to  attack  by  force,  and  tiie  other  has  an  equally  perfect 
right  to  repel  by  force.  But  in  the  relative  situation  of  two 
countries  at  peace  with  each  other,  no  such  conflict  of  rights 
can  possibly  exist." 

(3)  The  Marianne  Flora,  (1826)  9  Wheaton,  39,  decided  that 
though  the  right  of  search  of  foreign  yessels  does  not  exist  in 
time  of  peace,  yet  a  cruiser  has  a  rignt  to  approach  for  purposes 
of  observation.  There  is  no  obligation  to  affirm  a  flag  with  a 
gun  by  an  American  cruiser  in  time  of  peace.  The  yessel  so 
approached  in  time  of  peace  is  under  no  obligation  to  lie  by, 
but  neither  has  she  a  right  to  flre  at  a  cruiser  approaching, 

rn  a  mere  conjectnre  that  she  is  a  pirate,  and  if  this  be  done, 
cruiser  may  lawfully  repel  force  with  force,  and  capture 
her. 

(4)  The  Catherine  Elizabeth,  (1804)  5  Bobson  232,  which 
decided  that  resistance  by  an  enemy  master  will  not  affect  the 
cargo,  being  the  property  of  a  neutoal  merchant 

(5)  The  Eleanor,  (1817)  2  Wheaton  262,  which  decided 
that  the  commander  of  a  squadron  is  liable  to  individuals 
for  the  trespasses  of  those  under  his  command,  in  case  of 
positive  or  permissive  orders,  or  of  actual  presence  and  co- 
operation. Where  a  capture  has  actually  taken  place,  with  the 
assent  express  or  implied,  of  the  commander  of  a  squadron, 
the  prize-master  may  be  considered  as  a  bailee  to  the  use 
of  the  whole  squadron,  who  are  to  share  in  the  prize  money, 
and  thus  the  commander  may  be  made  responsible;  but  not  so 
as  to  mere  trespasses,  unattended  with  a  conversion  to  the  use 
of  the  squadron.  The  commander  of  a  single  ship  is  responsible 
for  those  under  his  command,  as  are,  likewise,  the  owners  of 


154  INTEBNATIOKAL  LAW. 

privateers  for  the  conduct  of  the  commanders  appointed  by 
them.  To  detain  for  examination  is  a  right  which  a  oelligerent 
may  exercise  over  every  vessel,  except  a  national  vessel,  which 
he  meets  with  on  the  ocean.  The  principal  right  necessarily 
carries  with  it  all  the  means  essential  to  its  exercise ;  among 
these  may,  sometimes,  be  included  the  assumption  of  the 
disguise  of  a  friend  or  an  enemy,  which  is  a  lawful  stratagem 
in  war. 

If,  in  consequence  of  the  use  of  this  stratagem,  the  crew  of 
the  vessel  detained  abandon  their  duty  before  tney  are  actually 
made  prisoners  of  war,  and  the  vessel  is  thereby  lost,  the 
captors  are  not  responsible.  Whenever  an  officer  seizes  a 
vessel  as  prize,  he  is  bound  to  commit  her  to  the  care  of  a 
competent  nrize-master  and  crew:  not  because  the  original 
crew,  when  left  on  board  (in  the  case  of  the  seizure  of  a  vessel 
of  a  citizen  or  neutral),  are  released  from  their  duty  without 
the  assent  of  the  master,  but  from  the  want  of  a  right  to  sub- 
ject the  captured  crew  to  the  authority  of  the  captor's  officer. 
JBut  this  rule  does  not  extend  to  the  case  of  a  mere  detention 
for  examination,  which  the  commander  of  the  cruising  vessel 
may  enforce  by  orders  from  his  own  quarter-deck,  and  may 
therefore  send  an  officer  on  board  the  vessel  detained  in  order 
more  conveniently  to  enforce  it,  without  taking  the  vessel  out 
of  the  possession  of  her  own  officers  and  crew. 

The  modem  usage  of  war  authorize  the  bringing  one  of  the 

{principal  officers  of  the  vessel  detained  on  board  the  bel- 
igerent  vessel  with  the  papers  for  examination. 

(6)  The  Fanny,  (1814)  1  Dods.  443,  which  decided  that 
salvage  is  due  for  tne  recapture  of  neutral  goods  previously 
taken  by  the  enemy  on  boani  a  British  armed  ship. 

(7)  Olie  Eliza  and  Katy,  (1805)  6  Bob.  185,  which  decided 
that  even  when  the  master,  supercargo,  and  owners  of  a  ship 
are  implicated  in  the  same  mtention  of  concerting  fraud 
against  the  belligerent  rights  of  this  country,  the  vessel  will 
be  restored  when  she  is  seized  after  she  has  been  released,  and 
is  sailing  with  a  copy  of  her  restitution  on  board.  A  captor 
cannot  recover  his  costs  if  he  withholds  papers. 

(8)  The  Nicholas  and  Jan  was  alluded  to  by  Lord  Stowell  in 
the  case  of  the  Betsey,  (1798)  1  Bob.  92,  96,  in  the  following 
terms:  '^The  Nicholas  and  Jan  (1784)  was  one  of  several 
Dutch  ships  taken  at  St  Eustatius,  and  sent  home  under  convoy 
to  England  for  adjudication.  In  the  mouth  of  the  Channel 
they  were  retaken  by  the  French  fleet;  there  was  much 
neutral  property  on  board,  sufficiently  documented,  and  in 
that  case  a  demand  was  made  on  behalf  of  a  merchant  of 
Hamburg  for  restitution  in  value  from  the  original  captor. 
It  was  argued,  I  remember,  that  the  captors  nad  wilfully 
exposed  the  property  to  danger  by  bringing  it  home,  whilst 
they  might  have  resorted  to  the  Admiralty  Courts  in  the 
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West  Indies ;  and,  therefore,  that  the  claimants  were  entitled 
to  demand  indemnification  from  them.  Bat  on  this  point  the 
conrt  was  of  opinion  that,  under  the  dabious  circumstances  in 
which  those  cases  were  involved,  and  under  the  pressure  of 
important  concerns  in  which  the  commanders  were  engaged, 
they  had  not  exceeded  the  discretion  which  is  necessarily 
intrusted  to  them  by  the  nature  of  the  command.  It  was 
also  urged  against  the  claimants  in  that  case  that  since  the 

Sropertv  had  been  retaken  by  their  allies,  they  had  a  right  to 
emand  restitution  in  specie  from  them ;  and  on  these  grounds 
our  courts  rejected  their  claims.'' 

(9)  The  Swrah,  (1801)  3  Bob.  830,  which  decided  that  a 
prayer  to  admit  extraneous  evidence  on  the  part  of  the  captor 
to  show  an  ille^  course  of  trade  will  not  oe  granted,  there 
bein^  nothing  m  the  original  evidence  to  pomt  to  such  a 
suspicion.  The  Court  of  Admiralty  is  at  all  times  studious 
to  preserve  the  simplicity  of  prize  proceedings. 

(10)  The  Bmng  Sun,  (1799)  2  Hob.  104,  which  decided  that 
though  spoliation  of  papers  is  not  a  cause  of  condemnation,  a 
master  wiU  be  refased  nis  freight  when  there  is  a  spoliation 
unaccounted  for  and  unexplained  traced  home  to  him,  and 
when  the  master  asserts  himself,  on  the  strenG;th  of  incredible 
evidence,  to  be  the  owner  of  a  great  part  of  we  cargo,  a  great 
part  of  which  consists  of  specie. 

^11)  Livinggton  &  OUcfirist  v.  Maryland  Inawram/ce  Company, 
which  decided  that  a  policy  of  marine  insurance  is  not  avoided 
by  the  concealment  of  spurious  papers  covered  with  a  bel- 
ligerent character,  if  it  be  necessary  and  allowable  to  have  on 
board  such  papers  by  the  usage  and  course  of  trada  The 
rule  that  concealment  and  spoliation  of  papers,  while  they  do 
not  ordinarily  induce  a  condemnation  of  the  property,  always 
afford  cause  of  suspicion,  and  justify  capture  and  detention, 
does  not  apply  to  spurious  papers  covered  with  a  belligerent 
character  for  the  purpose  of  protection.  * 

(12)  The  Hunter,  (1815)  1  Dods.  480,  where  it  was  held  that 
though  by  the  law  of  every  maritime  court  of  Europe  spolia- 
tion of  papers  not  only  excludes  further  proof,  but  does  per  se 
infer  conaemnation,  the  laxity  of  our  code  has,  however, 
modified  the  rule  to  this  extent,  that,  if  all  other  circumstances 
are  dear,  this  circumstance  alone  dball  not  be  damnatory,  par- 
ticularly if  the  act  was  done  by  a  person  who  has  interests  of 
his  own  that  might  be  benefited  by  the  commissipn  of  this 
injurious^ct.  The  reason  for  the  rule  that  spoliation  works 
condemnation  is  that  it  is  founded  on  a  presumption  juris 
et  de  jure  that  it  was  done  for  the  purpose  of  suppressing 
evidence. 

Even  in  English  prize  law  spoliations  generate  a  most 
onfisivouiable  presumption,  ^Sir  W.  Scott  observing  that  ^a 
case  that  escapes  with  such*  a  brand  upon  it  is  only  saved  so 
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M  by  file.**  In  such  caaeB  iiiitker  proof  oansists  partly  of 
affidavits  and  papers  not  on  board  the  vesBel,  partly  of  the 
oondnet  of  the  paitieBL  The  farther  proo^  in  oraer  not  to  let 
in  oondemnation  of  the  TeaBd,  where  there  has  been  spoliation 
of  pqpersi  must  be  OTenrhelniing  prooL 

(13)  The  Cammemn,  (1816)  1  Wheaton,  38%  which  decided 
that  a  neatnd  ship,  laden  with  proyisions,  enemy's  property, 
and  the  growth  of  the  enemy's  ooontiy,  specially  permitted 
to  be  exported  for  the  supply  of  his  forces,  is  not  entitled  to 
freight  In  this  case»  Story,  J^  held  that,  inUer  aUa^  the 
spouation  of  papers  affects  the  neatral  with  the  foifeitore  of 
freight. 

(14)  The^ftM9  Johamma,  (1803)  4  Bob.  348,  which  decided 
that  ttte  responsibility  of  captors  nnder  a  commission  of  nn- 
livery  does  not  extend  to  forcible  robbery  of  goods  properly 
deposited  in  turn. 

Sir  W.  Scott  observed,  ''The  goods  were  taken  jure  hdli. 
The  captor  had  a  right  to  bring  them  in,  and  if  any  accident 
had  happened  in  so  doing,  he  woold  have  been  excusable, 
except  for  want  of  due  care  on  the  part  of  himself  or  his 
agents.  When  the  goods  were  brought  in,  they  were  placed 
nnder  the  custody  of  the  law.  It  became  necessary  to  take 
them  out  of  the  ship^  and  the  captor  obtained  a  commission 
of  unlivery  from  the  court;  they  were  put  into  warehouses, 
and  nothing  had  been  advanced  to  show  tnat  these  warehouses 
were  not  proper  places  and  sufficiently  secure.  The  question 
comes  forward,  tiierefore,  on  the  eeneral  principle^  and  on 
this  pomt  I  am  disposed  to  ihmk  tiiat  Uie  captor  is  not 
responsibie  for  a  loss  happening  to  goods  whilst  they  were 
unaer  the  custody  of  the  law."  The  captors,  after  obtain- 
ing a  commission  of  unlivery  from  the  court,  are  not  liable 
in  assumpsit. 

(15)  llie  Pissarroy  (1817)  2  Wheaton,  227.  In  a  prize  cause 
the  ship's  papers  should  be  brought  into  court  and  verified  on 
oath  by  the  captors,  and  the  examinations  of  the  captured 
crew  taken  upon  standing  intorrogatories,  and  not  viva  voee. 
The  cause  should  be  heard,  in  the  first  instance,  upon  those 
papers  and  examinations,  and  upon  such  bearing  it  is  for  the 
court  to  detormine  whether  further  proof  shidl  be  allowed. 
If  the  court  below  deny  an  order  for  further  proof  when  it 
ou^ht  to  be  granted,  or  allow  it  when  it  ought  to  be  denied, 
and  the  objection  is  taken  by  the  party  and  appears  on 
the  record,  the  appellate  court  can  administer  the  proper 
relief. 

But  if  evidence  in  the  nature  of  further  proof  be  introduced 
and  no  formal  order  or  objection  appear  on  the  record,  it  must 
be  presumed  to  have  been  done  by  consent,  and  the  irregularity 
is  waived.  Concealment  or  spoliation  of  papers  is  not  per  ee 
a  sufficient  ground  for  condemnation  in  a  prize  court.    It  is 
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ealcolated  to  excite  the  vigilanoe  and  justify  the  sospioions  of 
the  oonrt,  but  it  is  open  to  explanation. 

(16)  The  8t  Juan  Bavtista  and  La  Purissitna  Ooneepcion, 
(1803)  5  Bob.  33,  deoiaed  that  a  lesistanoe  to  search  not 
snbsttuitiated  is  not  a  criminal  act  in  the  case  of  neutral  ships 
sailing  prior  to  hostilities. 

The  dicta  of  Sir  W.  Scott  on  this  case  are  of  great  interest 
A  mere  attempt  to  escape,  before  any  possession  assomed, 
never  dxa^rs  with  it  the  consequences  of  condemnation.^ 

Six  W.  Scott  said— 

^'The  principle  of  the  law  (of  yisitation  and  search)  is  fully 
established  and  admitted  on  all  sides.  It  is,  indeea,  a  prin- 
cn>le  which  has  found  its  way  into  most  of  the  maritime  codes 
of  dvilised  countries.  It  has  undergone  much  discussion 
lateljr,  and  the  consequence  has  been  to  give  additional 
sanction  to  the  principle,  and  to  establish  it  more  firmly  in 
practica" 

In  saying  that  it  must  be  shown  that  the  vessel  had  reason- 
able grounds  to  be  satisfied  of  the  existence  of  war,  otherwise 
there  is  no  such  thing  as  neutral  character,  nor  any  founda- 
tion for  the  seyeral  duties  which  the  law  of  nations  imposes 
on  that  character.  Sir  W.  Scott  showed  how  completely  he 
diffSored  from  the  views  of  the  adyocates  of  the  armed  neu* 
tralities,  that  the  state  of  neutrality  is  not  a  new  state,  but 
a  continuation  of  a  former  one.  The  facts  of  this  case  possess 
some  historical  interest  A  modified  right  of  visitation  and 
search  (droit  iPenquite  da  paviBon)  exists  in  time  of  peace, 
but  only  where  piracy  is  suspected.  In  the  case  of  the  St. 
Juan  and  Baptista  and  La  Purisfima  Ooneepeion  it  was  held 
that  the  British  privateer  would  haye  been  justified  in  stopping 
a  vessel  on  the  high  seas  if  suspected  of  piracy.  But  it 
appears  that  the  Spanish  vessels  which  were  seized  by  the 
priyateer  entertained  suspicions  that  the  British  privateer  was 
a  pirate.  These  suspicions  Sir  W.  Scott  considered  were 
perfectly  justifiable.  At  that  time  the  Spaniards  greatly 
dreaded  l^bary  cruisers,  and  the  vessels  were  stopped  "at 
a  considerable  distance  from  land,  but  not  in  any  place  so 

I  M  Intemstional  Law,"  5th  ed..  p.  80. 
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remote  from  the  scenes  that  Barbary  pirates  usaally  haunt  ** 
as  to  make  apprehensions  unreasonable.  The  case  establishes 
the  reality  of  piracy  so  late  as  1803.  The  Johanna  EmSie, 
(1854)  1  Spinks,  817,  decided  that  the  legal  consequences 
of  destruction  or  spoliation  depend  for  the  most  part  upon 
the  circumstances  of  each  case.  Lord  Stowell's  judgments, 
Dr.  Lushington  obseryed,  do  not  contain  any  direct  definition 
of  the  word  ''spoliation."  Destruction  of  papers  is  not  neces- 
sarily spoliation  unless  it  is  destruction  of  papers  releyant  to 
the  adventure.  The  destruction  of  a  private  letter,  after  the 
vessel  had  left  her  port,  if  construed  as  a  spoliation  of  papers, 
would  carry  the  doctrine  to  an  absurd  length.  The  case  of 
the  Hunter,  1  Dod.  480,  only  showed  that  further  proof  is 
allowed  after  a  grave  spoliation  of  papers  in  the  absence  of 
best  evidence.  The  case  of  the  Two  Brothers,  1  C.  Bob.  131, 
did  not  turn  on  the  spoliation  of  papers,  but  on  a  defect  of 
proof  by  the  claimant  that  he  had  any  interest  in  the  ques- 
tion. It  is  a  strong  case  of  spoliation  when  papers  are 
destroyed  on  the  appearance  of  the  chasing  vessel.  Time 
is  of  great  importance.  It  is  the  strongest  proof  that  papers 
contain  some  matters  which  would  inure  to  condemnation 
when  the  papers  are  destroyed :  (1)  when  the  capturing  vessel 
is  in  sight;  (2)  when  there  is  a  chance  of  capture;  (3)  at 
the  time  of  capture;  (4)  clandestinely  after  capture.  The 
case  remains  one  of  spoliation,  but  of  a  less  stringent  nature, 
when  papers  are  destroyed  a  long  time  antecedently. 

The  Der  Mohr,  (1802)  4  Bob.  314,  decided  that  when  a 
ship  is  lost  by  the  negligence  of  the  prize-master,  the  whole 
freight  is  due  in  value  from  the  captor. 

Die  Fire  Darner,  (1805)  5  Bob.  357,  decided  that  where 
the  prize  is  lost  by  the  wilful  neglect  of  the  prize-master  in 
refusing  to  receive  advice  or  take  a  pilot  on  board,  restitution 
will  be  decreed  with  costs  and  damages.  This  was  a  case 
of  wilful  misconduct  and  vexation  on  the  part  of  the  captors. 
The  capturing  vessel  was  a  privateer,  which  appears  to  have 
been  lost  after  the  capture.  If  that  had  not  been  the  case. 
Sir  W.  Scott  stated  that  he  would  have  directed  measures  to 
be  taken  for  the  forfeiture  of  her  letter  of  marque.    This  case 
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is  an  authority  for  inflicting  severe  damages  upon  those 
capton  who  haye  behayed  with  cmelty  towards  the  captured 
crew. 

It  is  necessary  to  consider  what  are  the  papers  whose  ^at  are  a 
spoliation  involves  the  condemnation  of  the  vessel  in  other  forthepnrpoBe 
countries,  and  has  a  material  effect  in  that  direction  according  ^jg^^^^ 
to  English  prize  law. 

''According  to  the  English  practice  these  documents  ought  ^7  ^^ 
geneially  to  be— - 

**  (1)  The  register,  specifying  the  owner,  name  of  ship,  size 
and  other  particulars  necessary  for  identification,  and  to  vouch 
the  nationality  of  the  vessel 

**  (2)  The  passport  (sea  letter)  issued  by  the  neutral  State. 

''  (3)  The  muster  roll,  containing  the  names,  etc.,  of  the  crew. 

**(4)  The  log  book. 

^  (5)  The  charter-party,  or  statement  of  the  contract  under 
which  the  ship  is  let  for  the  current  voyage. 

**  (ff)  Invoices  containing  the  particulars  of  the  cargo.^ 

**  (7)  The  duplicate  of  the  bill  of  lading,  or  acknowledgment 
from  we  master  of  the  receipt  of  the  g^s  specified  therein, 
and  promise  to  deliver  them  to  the  consignee  or  his  order. 

**  And  the  information  contained  in  these  papers  is  in  the 
main  required  by  the  practice  of  other  nations.  For  the 
papers  which  may  be  expected  to  be  found  on  board 
vessels  of  the  more  important  maritime  nations,  Professor 
T.  E.  Holland's  **  Admiralty  Manual  of  Naval  Prize  Law  "  must 
be  consulted,  pp.  62-9.  The  Institut  du  Droit  International  BropoMl  of 
proposes  to  require  possession  of  the  following  papers  as  a  intemational 
matter  of  international  legal  rule : —  ^^' 

**  (1)  Les  documents  relatifs  &  la  propriety  du  navire ; 

"  (2)  Le  oonnaissement**    (Bill  of  lading.) 

^  (8)  Le  r61e  d'^quipage,  avec  I'indication  de  la  nationality 
du  patron  et  de  1' Equipage ; 

**  (4)  Le  certificat  de  nationality,  et  les  documents  mentionn^ 
sous  le  chiffre  3  n'y  suppl^ent ; 

**  (5)  Le  journal  du  bord.    *  Ann.  de  Tlnst,'  1883,  p.  217. 

1  At  the  oonmioa  law  an  inToiee  is  not  eridence  of  the  contract,  <'ai  it  is 
frequently  not  sent  oat  tiU  long  after  the  contract  is  eompieted"  {Per  Best,  C.J., 
in/oiieiT.BH^(1829)5Bing.,588,548).  But  a  docnment  which  is  inadmissiUe 
for  some  purposes,  may  be  admissihle  for  otiien. 
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''The  modem  practice  of  the  right  of  risit  is  folly  ez- 

ponnded  in  the  ipstractions  drawn  ap  by  the  Spaniah  Minister 

of  Marine  and  communicated  to  the  British  Foreign  OflSoe, 

May  3, 1898.    See  London  GtuMe  of  that  date,  and  Hertalet's 

« Gomm.  Treaties/  yoL  xzi.  p.  888. 

''If  the  inspection  of  the  documents  reyeals  no  ground  of 

suspicion^and  the  visiting  officer  has  no  serious  anterior  reason 

for  suspecting  fraud,  the  vessel  is  allowed  to  oontinue.its  voyage 

without  further  investigation ;  if  otherwise,  it  is  subjected  to 

an  examination  of  such  minuteness  as  may  be  necessary.**  ^ 

Ua^e  of  mm-     Modem  usage  allows  the  master  of  the  merchantmen  to 

S'^lwllTin-  be  summoned  with  his  papers  on  board  the  cruiser,^  and 

^bdUmtnt^®  regulation  of  the   (German  and  Danish    navies   order 

«>Mr.  that  this  shall  be  done,'  but  Fistoye  and  Duveidy  (L  237) 

think  the  practice  open  to  objections  both  from  the  point 

of  view  of  the  belligerent  and  neutral.    The  former  may 

be  easily  deceived   by  false    papers;    and   the   latter   is 

exposed  to  the  less  obvious  risk  that  the  documents  necessary 

to  prove  the  legitimacy  of  his  adventure  may  be  detained. 

Ustgeeon-     The  proposed  B^lement  des  Prises  Maritimes  de  Flnstitut 

initifciitoof     provides  that " le  navire  arr6t6  ne  pouna  jamais  dtre  requis 

intmationAl  ^'euvoyer  a  bord  du  navire  de  guerre  de  son  patron  ou  une 

personne  quelconque,  pour  montrer  see  papiers  on  pour  tout 

autre  cause.*'    ''  Ann.  de  Tlnstitut^**  1883,  p.  214« 

Improper  ex-       It  is  of  the  utmost  importance  to  remember  that  the  absence 

S^mSI^*  of  due  conformity  to  the  forms  of  visit,  and  of  attention  to  the 

not  invBlidftte  evidences  of  nationality,  prescribed  by  the  regulations  of  the 
CApwUre* 

State  to  which  the  visiting  ship  belongs,  is  not  sufficient  to 

invalidate  the  capture  if  it  be  proved  before  the  prize  court 

that  due  cause  of  capture  was,  in  fact,  existing.    "La  Tri- 

Swiatitela,  Dalloy,  Jurisp.  Gen.  Ann.,*'  1855,  vol  iii.  p.  73.* 

Rifht  of  Tin-      To  sum  up :  the  right  of  visitation  and  search  can  only  be 

search  can  be    exerciscd — 

exercised  on 

three  oondi- 

^<nu-  1  HsU's  « Intematioiial  Law/'  dth  ed.,  pp.  727, 728. 

•  The  Elsanart  2  Wheaton,  2S2. 

•  •«BeT.  da  Droit  Int.,"  x.  214, 238. 

«  HaU's  <*  International  Law/'  5th  ed.,  p.  727. 

•  See  Hall's  "  International  Law,"  5th  ed.,  p.  728  q.?.n. 
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(1)  By  yeesels  provided  with  a  commission  from  their 
Bovereien  since  priyateering  is  abolished ; 

^2^  0?er  neutral  mercantile  yessels ; 

(3)  Upon  the  hi|^h  seas,  or  within  the  territorial  waters  of 
the  belligerent  or  his  enemy. 

Daring  the  late  Basso- Japanese  war  the  Mahcca  incident  ^^smm of  th« 
raised,  in  a  very  acnte  form,  qaestions  connected  with  the  right 
of  search.  The  Malaeoa,  a  P.  &  0.  steamer,  was  arrested  on 
the  morning  of  Jnly  13  two  miles  and  a  half  off  the  Oreat 
Hamish,  near  Jebel  Zognr,  off  the  coast  of  Erithrea,  near  the 
sonthem  end  of  the  Bed  Sea,  by  the  Bussian  Tolimteer  craiser 
Peterdfurg,  and  was  definitely  taken  possession  of  by  a  prise 
crew  of  forty  men,  in  spite  of  the  protests  of  the  captain,  who 
declared  that  the  ammunition  on  board  was  the  property  of 
the  British  Govemment,  and  was  for  the  use  of  the  British 
Navy  at  Singapore  and  Hong-Eong.  The  British  crew  were 
kept  under  strict  arrest  The  Malacea  arrived  at  Suez  at 
dawn  on  the  19th,  but  no  communication  was  allowed  with 
the  shore.  On  July  20,  2.10  p.m.,  she  reached  Port  Said 
flying  a  naval  ensign.  The  crew  and  passengers  were  landed. 
She  then  proceeded  to  Algiers,  where  she  was  released  on 
July  27.  Although  the  seizure  took  place  on  July  13  it  was 
not  reported  till  five  days  afterwards  in  the  Titnes.  It  was 
stated  on  behalf  of  the  P.  &  0.  Company  that  the  only 
explosives  or  munitions  of  war  on  board  the  Malacca  were 
the  consignment  of  forty  tons  of  lyddite,  which  were  shipped 
by  the  British  Govemment  for  Hong-Eong.^  It  will  be  in 
general  recollection  that  the  vessel  was  released  at  Algiers 
on  July  28  without  being  taken  before  a  prize  court  The 
complexity  of  the  situation  created  by  the  seizure  of 
the  Malacca  is  instanced  by  the  fact  that  the  incident 
involved — 

(1)  The  doctrine  of  the  territoriality  of  marginal  seas 
within  which  a  belligerent  may  not  exercise  his  right  to 
intercept  contraband.* 

(2)  The  improper  exercise  of  the  right  of  visitation  and 

*  Timm,  Jnlj  21. 

t  Cf.  Phiniinore»8  <*IiittfiiAtioiija  Law,"  toL  ill  p.  424,  and  the  officiil  log  of 
the  JIaliMsa,  Tom,  August  26, 1904. 
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search,  inasmnoh  as  the  Mciaooa  was  searched  at  Algiers,  a 
neutral  port^ 

The  commander  of  the  MaUicoa  complained — 

(a)  That  he  was  treated  as  a  prisoner  of  war,  and  ^  although 
a  captor  may  detain  persons  in  order  to  secure  their  presence 
as  witnesses,  he  cannot  treat  them  as  prisoners  of  war.  * 

(b)  That  five  of  his  men  were  summoned  on  board  the 
Petetwwra.  This  is  contrary  eyen  to  the  modem  Continental 
Tiew  of  the  right  of  visitation  and  search  as  expressed  in  the 
B^lement  des  Prises  Maritimes  of  the  Institut  du  Droit 
International,  '' Annuaire  de  rinstitut/'  1883,  p.  214.  It  is 
only  legitimate  to  sununon  on  board  the  captor  veosel  the 
master  of  the  neutral  vessel  seized  as  far  as  usage  is  concerned.^ 
Additional  circumstances  of  aggravation  in  the  case  of  the 
Maliicoa  are  that  Captain  Skalsky  of  the  Peter Aurg  threatened 
to  employ  force  if  the  English  sailors  resisted  being  brought 
over  to  the  PeterAiwrg.  They  were  detained  five  hours  or 
more,  and  each  severely  questioned  as  to  the  nature  of  the 
cargo  received  on  board  at  Antwerp,  and  were  all  informed 
that  the  Russian  Government  would  liberally  allow  them  a 
percentage  on  what  would  be  prize  for  any  information  they 
might  give.  On  Captain  Street  informing  Captain  Skalsky  of 
the  Petenibwrg  that  he  regarded  this  as  ''a  very  unfriendly 
and  high-handed  proceeding/'  inasmuch  as  no  portion  of  the 
Malacea^B  crew  could  be  considered  prisoners  of  war,  he  was 
threatened  with  arrest.^ 

Further,  the  seizure  of  the  Malaoea  by  the  Petersburg, 
not  being  a  vessel  entitled  to  exercise  I)elligerent  rights, 
involved — 

(3)  Infringement  of  the  succession  of  treaties,  beginning 
with  the  Treaty  of  Adrianople,  1829,  Art  7,  and  concluding 
with  the  Treaty  of  Berlin,  providing  for  the  inviolability 
of  the  Dardanelles  against  the  armed  vessels  of  any  foreign 
Power. 

(4^  Infraction  of  the  declaration  respecting  maritime  law 
signea  at  Paris,  April  16, 1856,  by  Bussia  as  regards  Art  1, 
**  La  course  est  et  aemeure  aboUe.'' 

^The  right  of  visitation  and  seareb  maj  not  be  exercised  in  fbe  ports,  harbonis , 
or  tenitorial  waters  of  a  neatraL  PhilltmorePa  **  Intemational  Law,"  vol.  iiL  p.  424  ; 
HaU'8  <*  International  Law,"  c.  x.  p.  746 ;  HaUeck's  «  Litemational  Law,"  toL  ii. 
p.  240.  Vattel  obserres  that  we  maj  search  neutral  vessels  **  we  meet  at  sea" 
C' Droit  des  Gens,"  L  iii  c  TiL  s.  114> 

*  HaU's  "Liteinational  Law,**  p.  734,  and  2VfiMi,  ti^a,  for  official  log  of  the 


*  Cf.  HaU*s  **  Litemational  Law,**  6th  ed.,  p.  727. 

*  Cf.  official  log  of  the  MatoMa,  TimsB,  August  26;  and  letter  of  the  Seere- 
taij  of  the  P.  and  0.,  Timm,  Angnst  4, 1904. 
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It  was  leoognized  by  Mr/Balfour  ^  that  the  material  issne  in 
the  Malaoea  incident  did  not  arise  from  the  improper  exercise 
of  the  right  of  yisitation  and  search,  but  from  the  facts  that 
the  Petersbv/rg  was  an  nnqualified  oroiser,  and  that  Great 
Britain  was  prepared  to  claim  the  incriminated  cargo  as 
belonging  to  the  British  Grovemment.  Mr.  Balfonr  regarded 
''the  whole  episode  of  the  Malacca*^  as  ''exceptional/'  and 
considered  that  it  did  not  involye  considerations  connected 
with  the  rights  or  liabilities  of  neutral  navigation  and 
commerce. 

No  conceivable  construction  of  the  right  of  a  belligerent 
to  intercept  contraband  m  trcMsitu  can  extend  it  to  the 
detention  of  the  military  stores  of  the  Grovemment  of  a 
neutral  State,  consigned  in  its  own  vessels  to  a  neutral 
destination.  The  Petersburg  and  Smolensh  detained  not  only 
the  military  stores  of  the  British  Government,  but  also  those 
of  the  Groyemment  of  Germany  and  of  the  United  States. 
The  Smolensk  captured  the  Hamburg- American  vessel  Seandia, 
carrying  ammunition  for  the  German  Grovemment  in  the  South 
Sea,  and  the  Ardava,  carrying  250  tons  of  gunpowder  for  the 
United  States  War  Department  in  the  Philippines.  Both 
these  last  two  vessels  were  released  on  or  about  July  25-26, 
at  Suez.  All  three  cases,  therefore,  illustrate  the  familiar  rule 
that  when  the  neutral  Government  is  prepared  to  claim  the 
incriminated  cargo  as  its  own  property,  the  belligerent  captor 
must  release  the  vessel  conveying  it,  without  bringing  the 
Tessel  before  a  prize  court. 

>  2VfliM,Aiigi»t28,1904. 


CHAPTER  Xn. 

THB  DE8TBI70TION  OF  NEUTBAL  VESSELS. 

The  EDgliflh  law  on  this  subjeot  is  contained  in  two  decisions 

of  Lord  Stowell  arising  out  of  the  war  between  this  country 

and  the  United  States  in  1812.     Daring  this  war  the  navy 

of  the  United  States  acted  nniformly  on  the  prindple  of 

destroying  enemy's  yesselB  at  sea 

Decisions  of  There  isy  howeyer,  one  earlier  decision  of  Lord  Stowell,  on 

The  Zm  Star]  the  subject  of  the  destruction  of  a  neutral  vessel  by  a  captor.^ 

(1801)  4  Bob.  ^.^  ^^  ^YiQ  ^^^^  ^£  ^  neutral  ship  and  cargo  restored  by 

consent,  having  been  taken  July  9,  1799,  on  a  voyage  from 
Archangel  to  Lisbon.  The  case  came  before  the  court  on  an 
application  for  the  captor's  expenses  on  the  one  side,  and  for 
costs  and  damages  on  the  part  of  the  other.  The  captors 
consented  to  restitution,  and  therefore  the  case  is  an  authority 
for  the  position  that  to  destroy  a  neutral  ship  is  a  punishable 
wrong.'  It  establishes  further  that  where  a  captor  exhibits  a 
want  of  due  diUgence  by  delaying  the  giving  of  his  consent 
to  restitution  for  nearly  three  months,  demurrage  will  be 
given  against  him.  The  neutral  owner  in  this  case  must 
have  contributed  to  his  own  loss,  as  the  court  held  he 
was  only  entitled  to  simple  restitution,  and  not  to  costs  and 
damages. 
Peculiar  con.  The  two  principal  cases  are  the  Aeteon,  (1815)  2  Dods.  48,  and 
mtVtii^  the  FdieUy,  (1819)  ibid.  381,  both  decisions  of  Lord  StoweU's. 
It  will  be  seen  that  they  are,  strictly  speaking,  instances,  not 
of  the  destruction  of  a  neutral  vessel  by  a  belligerent  captor, 

^  The  Zee  Star,  (1801)  4  Bob.  71. 

'  Gt  HaU's  « Intenutioiul  Law,"  0th  el,  p.  735. 
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bnt  of  the  destruction  of  a  vessel  belonging  to  a  subject  of  one 
belligerent  State,  trading  under  a  licence  granted  by  the 
Gk>vemment  of  the  other  belligerent,  by  a  captor  of  the  latter 
State.  But  it  seems  quite  dear,  from  Sir  W.  Scott's  judg- 
ments^ that  a  subject  of  a  belligerent  State  who  trades  under  a 
licence  granted  by  the  other  belligerent  State  is  in  paH  materia 
with  the  subject  of  a  neutral  State,  provided  he  trades  in  strict 
conformity  with  the  conditions  of  the  licence,  and  produces  it 
when  required  to  do  so.  The  ship  and  cargo  owned  by  the 
subject  of  the  belligerent  State  are  equally  exempt  from  capture 
with  one  owned  by  the  subject  of  a  neutral  state.  The  circum- 
stances under  which  the  licences  were  granted  were  as  follows. 
In  1812  the  town  of  Cadiz  was  almost  the  only  spot  in  Spain 
that  was  not  occupied  by  or  influenced  by  the  French.  The 
British  Government,  therefore,  being  very  desirous  that  the 
port  of  Cadiz  should  receive  a  constant  supply  of  American 
flour,  granted  numerous  licences,  authorizing  any  vessels  not 
being  French  vessels  or  bearing  the  French  flag  to  import 
from  any  port  of  the  United  States,  cargoes  of  grain,  meal, 
flour,  or  rice  without  molestation  on  account  of  any  hostilities 
which  might  exist  between  his  Majesty  and  the  United  States, 
even  if  the  ships  and  cargoes  belonged  to  American  citizens- 
Such  ships  were  to  return  to  any  port  not  blockaded. 
Licences  were  issued  for  this  purpose,  which  were  to  be  in 
force  for  nine  months.  These  licences  were  transmitted 
from  this  country  by  various  merchants,  brokers,  or  agents 
who  applied  for  them  to  the  United  States.  The  date  of 
the  licence  was  the  date  of  their  clearing  from  the  port  of 
entry,  and  each  licence  was  endorsed  with  the  names  and 
tonnage  of  the  vessel  and  the  names  of  the  master.  The 
first  of  the  cases  above  alluded  to— the  Aeteon^  (1815)  2  The  loCaoii, 
Dodson's  Bep.  p.  48 — was  the  case  of  an  American  ship  which,  ^^.^^s^ 
on  January  24,  1813,  sailed  from  Norfolk  in  Virginia  to  the 
port  of  Cadiz,  laden  with  a  cargo  of  about  4200  barrels  of 
flour,  which  had  been  shipped  under  a  British  licence,  dated 
August  13,  1812,  and  to  be  in  force  for  nine  months  from 
the  time  of  its  date.  On  the  27th  of  February  the  vessel 
arrived  at  Cadiz,  and  the  master,  having  delivered  its  cargo. 
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produced  the  lioenoe  under  which  he  sailed  to  the  BritiBh 
Minister  resident  at  that  place,  who  gnmted  him  a  further 
licence,  permitting  him  to  ship  a  cargo  of  lawful  merchandise^ 
and  to  return  with  it  to  any  port  of  the  United  States  of 
America.  On  the  1st  of  April  the  master  set  sail  from  Cadi^ 
boimd  to  Boston.  In  the  course  of  his  voyage  he  was  boarded 
by  several  British  ships,  the  commanders  of  which  examined 
his  licence,  and  permitted  him  to  proceed  on  his  voyage,  which 
he  accordingly  did  till  about  noon  on  the  12th  of  Hay,  when 
he  was  captured  by  his  Majesty's  ship  La  Hague,  oonunanded 
by  the  Hon.  Captain  Capel,  who,  on  the  evening  of  the  same 
day,  set  firo  to  the  vessel  and  destroyed  it.  A  claim  was  made 
for  the  ship  and  cargo  as  the  property  of  citizens  of  the  United 
States  of  America,  protected  by  licences  granted  by  his 
Majesty's  Government  and  by  his  Excellency  the  Minister 
Plenipotentiary  of  Great  Britain  at  the  Court  of  Spain,  and  at 
the  instance  of  the  claimant  a  monition  was  issued  calling 
upon  the  captors  to  proceed  to  the  legal  adjudication  of  the 
ship  and  cargo.  An  appearance  was  given  under  protest  for 
the  captor.  The  captors  did  not  contend  against  a  sentence 
of  restitution,  but  objected  to  the  payment  of  costs  and 
damages.  In  his  judgment^  Sir  W.  Scott  observed  that  the 
only  question  was  what  was  to  be  the  measuro  of  the  restitu- 
tion. The  natural  rule  is,  that  if  a  party  be  unjustly  deprived 
of  his  property  he  ought  to  be  as  nearly  as  possible  placed 
in  the  same  state  as  he  was  before  the  deprivation  took 
place ;  technically  speaking,  he  is  entitled  to  restitution,  with 
costs  and  damages.  But  this  general  rule  was  subject  to 
modification.  If,  for  instance,  any  ciroumstances  appear  which 
show  that  the  suffering  party  has  himself  furnished  occasion 
for  the  capture,  if  he  has  by  his  own  conduct  in  some  degree 
contributed  to  the  loss,  then  he  is  entitled  to  a  somewhat  less 
degree  of  compensation,  to  what  is  technically  called  ''simple 
restitution."  It  makes  no  difference  what  are  the  motives  of 
the  party  inflicting  the  injury,  the  sufiering  party  is  entitled 
to  a  full  compensation  if  he  has  not  contributed  to  the  loss, 
even  if  the  captor  has  been  guilty  of  no  wilfhl  misconduct. 
The  destruction  of  the  property  by  the  captor  may  have  been 


THE  DBSTRUCnOK  OF  NEUTRAL  VESSELS.  167 

a  mentoriooB  act  towards  his  own  Goyemmenty  but  still  the 
person  to  whom  the  property  belongs  must  not  be  a  safferer. 
As  to  him,  it  is  an  injury  for  which  he  is  entitled  to  redress 
from  the  party  who  inflicted  it  upon  him,  and  if  the  captor  has 
by  the  act  of  destruction  conferred  a  benefit  on  the  public,  he 
must  look  to  the  Gk>yemment  for  his  indemnity.    The  loss 
must  not  be  permitted  to  £Edl  upon  the  innocent  sufferer.    In 
the  case  of  the  AeUan,  Sir  W.  Scott  considered  that  the  follow- 
ing considerations  urged  in  justification  of  the  capture  and 
destruction  of  the  vessel  were  immaterial.    It  was  immaterial 
that  some  of  the  licences  had  been  transferred  from  one  vessel 
to  another,  that  the  particular  licence  in  the  case  of  the  AeUon 
had  been  bought,  or  that  an  untrue  allegation  that  the  time 
had  expired  had  been  made  and  was  believed.    It  was  further 
immaterial  that  there  were  on  board  private  letters  written 
home  by  the  officers  of  the  American  squadron,  as  the  hct 
they  were*  not  exhibited  demonstrated  that  they  were  not  of  a 
public  nature  or  dangerous  tendency.    A  further  and  more 
important  conclusion  of  Sir  W.  Scott  on  the  Aeteon  was 
that  it  was  even  immaterial  to  urge  in  justification  of  the 
destruction  of  the  vessel  that  the  British  commander  could 
not  spare  men  from  his  own  ship  to  carry  the  captured  vessel 
to  a  British  port^  and  that  he  could  not  suffer  her  to  go  into 
Boston  because  she  would  have  furnished  valuable  information. 
These  circumstances  may  have  afforded  very  good  reasons  for 
destroying  this  vessel,  and  may  have  made  it  a  very  meri- 
torious act  in  Captain  Gapel  as  far  as  his  own  (Government 
was  concerned,  but  they  furnished  no  reason  why  the  American 
owner  should  be  a  sufferer.    Sir  W.  Scott  considered  that 
there  was  nothing  that  could  be  imputed  to  the  owner  which 
justified  capture  or  destruction,  and  therefore  that  he  was 
entitled  to  receive  the  fullest  compensation  from  the  captor. 
The  American  claimant,  it  may  be   finaUy   observed,  was 
considered  entitled  to  restitution  with  costs  and  damages, 
although  the  court  expressly  held  that  the  belligerent  com- 
mander, having  i^ted  from  a  sense  of  duty  and  obedience  to 
orders,    would   in  turn   be  entitled  to  be  indemnified   on 
making  a  proper  representation  to  his  Gk>vemment    At  the 
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conolnsioii  of  the  report  of  the  case  of  the  Aeteon,  it  is  stated 
that  a  similar  decree  was  made  in  another  case,  the  BuffM 
King,  where  the  hcta  were  similar  to  those  in  the  case  of  the 
Aeteofk 
(iM«2Dod  ^®  ^^^^  anthority  on  the  subject  of  the  destruction  of  a 
tei.  neutral  ship  by  a  bell%erent  is  the  Fdieity,  (1819)  2  Dodson, 

381.  This  case  decided  that  if  a  captor  destroys  a  ship  for 
which  a  belligerent  licence  has  been  gianted,  he  or  his  Govern- 
ment is  responsible  for  the  loss  occasioned  by  such  destruction ; 
but  if  the  existence  of  the  licence  was  not  disclosed  to  him 
by  those  whose  duty  it  was  to  in^rm  him,  and  he  had  no 
su£Scient  means  to  inform  himself,  he  is  exempt  from 
responsibility. 

The  FeUeittf  was  an  American  ship  which  originally  sailed 
from  Charleston  with  a  cargo  of  rice  for  Cadiz,  where  she 
arrived  at  the  end  of  May,  1813,  and  delivered  her  cargo. 
At  Cadiz  she  took  on  board  a  return  cargo,  consisting  of  wine 
and  fruit  She  saUed  therewith  on  October  31, 1813,  bound 
for  Boston;  but  having  met  with  bad  weather  and  sprung  a 
leak,  and  being  in  great  distress,  jettisoned  nine  hundred  boxes 
of  raisins  between  the  14th  and  16th  of  December.  The  leak 
still  continuing,  and  the  vessel  being  within  one  hundred  miles 
of  the  Bermudas,  the  master  and  crew  resolved  to  steer  for 
those  islands,  and  approached  within  seven  leagues  of  them ; 
but,  the  wind  proving  adverse,  it  was  determined  to  shape  the 
course  of  the  vessel  for  Charleston.  On  January  1, 1814,  they 
fell  in  with  H.M.S.  Endymion^  which  immediately  hoisted 
English  colours  and  fired  a  gun.  A  boat's  crew  immediately 
boarded  the  Endymiont  and  the  FeUaUy  was  found  to  be  in  a 
leaky  state,  with  her  sails  split,  and  her  rigging  in  an  uuser- 
viceable  state  and  much  disabled.  The  master  of  the  Fdidty 
was  taken  on  board  the  Endymion,  when,  his  papers  having 
been  iuspected  and  examined  and  no  licence  found,  he  was  re- 
peatedly asked  if  he  had  a  licence,  and  he  invariably  replied 
he  had  not  As  it  was  doubtful  if  the  Fdieity  could  have 
ever  reached  a  British  port,  and  as  the  Endymicn  was  the 
only  ship  on  the  station  of  corresponding  force  to  an  American 
frigate  which  she  was  detached  to  watch,  the  captain  of  the 
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Endymian  determined  to  destroy  the  FelicUy.  A  lieutenant 
sent  with  a  boat's  orew  from  the  EndynUan  to  destroy 
the  FdicUy,  asked  the  supercargo  and  mate  of  the  latter  if 
there  was  any  lioenoe.  They  replied  they  did  not  know  of 
any,  and  the  ship  was  then  set  fire  to.  When  the  master  of 
the  FdieUff  perceived  the  vessel  to  be  on  fire,  he  called  for 
his  chest  and  produced  a  paper,  purporting  to  be  a  licence, 
from  a  concealed  place,  and  requested  to  be  put  on  board  his 
ship.  At  this  time  there  was  a  heavy  sea  running  and  it 
was  impossible  to  comply.  The  claim  was  for  ship  and  cargo, 
as  ^the  property  of  citizens  of  the  United  States,  protected 
from  seizure  by  a  licence  granted  by  Sir  H.  Wellesley,  envoy 
extraordinary,  in  pursuance  of  an  order  in  council  bearing 
date  April  13, 1812. 

Sir  W.  Scott  said,  ^Taking  this  vessel  and  cargo  to  be 
merely  American,  the  owners  could  have  no  right  to  complain 
of  this  act  of  hostility,  for  their  property  was  liable  to  it,  in 
the  character  it  bore  at  that  period  of  enemy's  property. 
There  was  no  doubt  that  the  Endt/nmn  had  a  full  right  to 
inflict  it,  if  any  grave  call  of  public  service  required  it. 
Begularly  a  captor  is  boTmd  by  the  law  of  his  own  coTmtry» 
conforming  to  the  general  law  of  nations  to  bring  in  for 
adjudication,  in  order  that  it  may  be  ascertained  whether 
it  be  enemy's  property ;  and  that  mistakfls  may  not  be  com* 
mitted  by  captors,  in  the  eager  pursuit  of  gain,  by  which 
injustice  maybe  done  to  neutral  subjects, and  national  quarrels 
produced  with  the  foreign  states  to  which  they  belong.  Here 
is  a  dear  American  vessel  and  cargo,  alleged  by  the  claimants 
themselyes  to  be  such,  and  consequently  the  property  of 
enemies  at  that  time.  They  share  no  inconvenience  by  not 
being  brought  in  for  the  condemnation,  which  must  have 
followed  if  it  were  mere  American  property ;  and  the  captors 
fully  justify  themselves  to  the  law  of  their  own  country,  which 
prescribes  the  bringing  in,  by  showing  that  the  immediate 
service  in  which  they  were  engaged,  that  of  watching  the 
enemy's  ship  of  war,  the  Pretident,  with  intent  to  encounter 
her,  though  of  inferior  force,  would  not  permit  them  to  part 
with  any  of  their  own  crew  to  carry  her  into  a  British  port. 
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Under  this  ooUision  of  duties  nothing  was  left  but  to  destroy 
her,  for  they  oonld  not,  consistently  with  their  general  duty 
to  their  own  coontry,  or  indeed  its  express  injanctions,  permit 
enemy's  property  to  sail  away  unmolested.  If  impossible  to 
bring  in,  their  next  duty  is  to  destroy  enemy's  property.  Where 
doubtful  whether  enemy's  property,  and  impossible  to  bring 
in,  no  suoh  obligation  arises,  and  the  safe  and  proper  course 
is  to  dismiss.  Where  it  is  neutral,  the  act  of  destruction 
cannot  be  justified  to  the  neutral  owner,  by  the  grayest 
importance  of  such  an  act  to  the  public  seryice  of  the  captor's 
own  state ;  to  the  neutral  it  can  only  be  justified,  under  any 
such  circumstances,  by  a  full  restitution  in  yalue.  These 
are  rules  so  clear  in  principle  and  established  in  practice, 
that  they  require  neither  reasoning  nor  precedent  to  illus- 
trate or  support  them."  On  the  particular  point  of  the 
licence.  Sir  W.  Scott  held  that  the  captor  would  haye 
been  liable  to  the  extent  of  the  whole  mischief  done,  if 
knowledge  of  its  existence  could  haye  been  imputed  to  him, 
either  from  its  production  or  estimate.  But  the  rule  de 
non  eosUterUibuB  et  nan  apparenUbua  clearly  applied  to  the 
case  of  a  licence  whose  existence  was  not  disclosed.  The 
decision,  therefore,  was  against  the  claimants  on  the  point  of 
the  licence. 
The  Lencads,  These  decisions  were  followed,  as  Pioteaaot  T.  E.  Holland 
Bpm^228.  obseryes,^  by  Dr.  Lushington  in  the  case  of  the  Ionian  ships. 
This  case  decided  that  when  it  is  doubtful  .whether  the  status 
of  a  yessel  seized  ib  that  of  a  neutral  or  of  a  belligerent,  the 
decision  turning  on  the  nice  construction  of  public  documents, 
the  captor  is  not  liable  in  costs  and  damages  for  haying  seized 
the  yessel  A^ithout  probable  cause.  In  this  case  Dr.  Stephen 
Lushington  obseryed — 

**  The  general  rule,  therefore,  is  that  if  a  ship  under  neutral 
colours  be  not  brought  to  a  competent  court  for  adjudica- 
tion, the  claimants  are,  as  against  tne  captor,  entitled  to  costs 
and  damages.  Indeed,  if  the  captor  doubt  his  power  to 
bring  a  neutral  yessel  to  adjudication,  it  is  his  duty  to  release 
her."« 

^  lZViiiei,Aiisii8t7,1901  *  The  JCMMuk,  (1885)  2  Spinki,  228, 288. 
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It  would  appear,  therefore,  that  prize  courts  in  this  conntry 
never  gave  law  costs  in  the  proper  acceptation  of  the  term,  ue. 
costs  without  damages.  But  costs  and  damages,  constituting 
complete  indemnity  for  the  capture,  were  given,  never  upon 
the  ground  that  the  papers  of  the  captured  vessel  did  not 
disclose  a  probable  cause  of  capture,  but  where  it  appeared 
the  captors  were  guilty  of  misconduct  or  vexation.  Dr. 
Stephen  Lushington  observes  in  the  case  of  the  Lmteade  ^  that 
there  are  in  the  books  only  some  fourteen  or  eighteen 
cases  of  this  kind,  though  the  volume  of  work  in  the  prize 
court  was  so  great  that  on  one  occasion  Lord  Stowell  com- 
menced with  an  arrear  of  nearly  eight  hundred  cases.  It 
would  have  been  ''more  than  a  Herculean  task"  to  have 
investigated  all  these  cases,  and  as  all  claimants  were  desirous 
of  obtaining  restitution  as  soon  as  possible,  since  ships  and 
cargoes  are  perishable  commodities,  simple  restitution  took 
place  in  huudreds  of  cases  simply  on  payment  of  captor^s 
expenses.  The  usual  evidence  adduced  was  that  of  the  master 
and  crew  of  the  captured  ship,  excluding  all  evidence  from  the 
captors.  The  reason  for  this  was  that  captors,  from  the  nature 
of  their  occupation,  were  constantly  moving  about  from  place 
to  place.  It  was,  however,  an  everyday  practice  to  admit 
evidence  from  the  captors  for  incidental  questions,  as  to  prove 
a  blockade  de  fado.  Captor^s  evidence  to  procure  condem- 
nation was  nearly  always  excluded.  As  the  courts  refused 
to  condemn  in  almost  all  cases,  there  was  little  practice  as 
to  the  admission  of  captor's  evidence  to  show  probable  cause 
of  capture.  It  was  observed  in  the  case  of  the  Leuaade  that 
Lord  Stowell  adhered  most  pertinaciously  to  the  great  rule 
that  the  case  should  be  heard  on  the  claimant's  evidence,  and 
that  restitution  should  pass  without  admitting  captor's  evidenca 
In  the  same  way  Lord  Stowell  refused  to  decree  costs  and 
damages.*  In  the  Leucade  Dr.  Stephen  Lushington  followed 
the  principles  of  Lord  Stowell,  observing  that  if  the  question 
had  been  raised  before  Lord  Stowell,  he  would  not  have  allowed 
it  to  occupy  five  minutes  of  his  most  valuable  time.     Dr. 

>  The  Lmteade,  (1855)  2  Spinks,  p.  234. 
<  Ibid.,  228, 24i. 
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Stephen  Lushington  aUowed  in  the  case  of  the  Leueade 
the  oapton  to  giye  explanatory  evidence  of  notorions 
facts  and  dicaaistances,  such  as  that  the  Ionian  islands 
were  at  that  time  under  the  exclnsiye  protection  of  Great 
Britain,  and  that  their  flag  was,  to  some  extent,  joined 
with  the  British.  Therefore  the  claimants,  the  owners  of 
an  Ionian  vessel  trading  in  the  Sea  of  Azoff,  though  that 
trade  was  in  teict  legal,  were  held  not  entitled  to  costs  and 
damages  fiom  the  British  captors.  In  a  letter  to  the  Time9, 
under  the  heading  of  **  Russian  Prise  Law,"  already  referred 
to,  Professor  Holland  states,  with  reference  to  the  last  three 
cases — 

''I  had  summarized  the  effect,  as  I  conceived  it,  of  the 
group  of  cases  above  mentioned  in  the  following  terms :  '  Such 
action  (i.e.  the  destruction  of  a  neutral  vessd  by  a  captor) 
is  justifiable  only  in  cases  of  the  gravest  importance  to 
the  captor's  own  State,  after  securing  the  ship's  papers, 
and  subject  to  the  right  of  the  neutral  owner  to  receive  full 
compensation."  ^ 

Whether  Professor  T.  E.  Holland  thus  considers  the  destruction  of 

Mi^^enel  ^  neutral  vessel  conditionally  justifiabla  This  appears  to 
J^°«2i  ^  ^^  ^i®^  ^^^^  ^y  ^^  Stowell  in  the  FdioUy,^  though 
jostifiable.  in  the  case  of  the  Aeteon^  Lord  Stowell  described  the  destruc- 
tion of  a  neutral  vessel  as  an  unjust  deprivation  of  property, 
an  injury  that  required  redress.'  Perhaps  there  is  more  than 
a  mere  verbal  distinction.  It  seems  clear  that  as  far  as  prize 
court  proceedings  are  concerned,  the  destruction  of  a  neutral 
vessel,  which  has  not  by  its  own  conduct  in  some  degree  con- 
tributed to  its  loss,  must  be  an  actionable  wrong.  The  prize 
court,  according  to  the  principles  laid  down  by  Lord  Stowell, 
is  bound  to  decree  restitution  with  costs  and  damages  to  the 
neutral  owner  whose  vessel  has  been  destroyed.  The  captor 
must  look  to  his  own  government  for  indemnity  where  the 
destruction  of  neutral  property  is,  as  Lord  Stowell  admitted 
it  might  be,  a  meritorious  act  towards  his  own  government. 

>  SrVmM,  August  80, 1904. 

•  The  F«2<ci<y,  (1S19)  2  Dods.  Bep.,  881, 886. 

*  The  iUCecm,  (1815)  iS,  51,  52. 


TH£  DESTRUCfllON  OF  NEUTRAL  VESSELS.  173 

The  destraotion  of  a  neutral  yessel  is  always  unjustifiable  as 
between  captor  and  neutral,  while  it  may  be  justifiable 
between  the  captor  and  his  government.  According  to  the 
yiew  of  international  law  taken  in  the  United  States,  the 
principle  of  the  immunity  of  a  neutral  yessel  before  adjadica- 
tion  does  not  seem  to  be  so  strictly  regarded  as  in  this  country. 
In  the  case  of  the  FdioUy^  Lord  Stowell  attributed  no  weight 
to  the  argument  that  a  captor  may  destroy  a  neutral  vessel 
when  he  cannot  spare  a  prize  crew ;  while  in  a  case  arising  out 
of  the  war  between  the  United  States  and  Mexico,  Taney,  C*  J., 
held  that  when  the  public  service  does  not  admit  of  detaching 
a  prize  crew,  the  captor  may  destroy  the  vessel.  However, 
the  vessel  in  that  case  was  not  a  neutral  vessel.^ 

Both  in  theory  and  usage  the  distinction  must  be  main- 
tained between  the  destruction  of  neutral  property  and  that  of 
enemy  property.  There  exists  some  di£ference  of  opinion  as 
to  whether  the  distinction  even  of  an  enemy  vessel  without 
adjudication  is  justifiable.*     From   the  point  of   view  of 

>  Jmh&r  V.  Mrndgomary^  (1851)  18  Howard*  p.  615, 616 ;  referring  to  4  Cd.  263 ; 
71Ud^4a3;  20aa868:  2  Wheaton,  App.  11, 16 :  1  Kent's  Com.  359;  6  Bob. 
138,191,229,257. 

*  The  following  anthoritiea  are  in  favour  of  the  view  that  enemj  veHels  maj 
be  dertroyed  without  a^jndioation.  Yalin's  **  Qidonnanoe  de  U  Harine,"  U.  281. 
In  1862,  the  Iaw  OiBoera  of  the  Grown  (Sir  BonndeU  Palmer,  Sir  B(A>ert  OcOUer, 
and  Dr.  R.  Phillimcne}  adnsed  Lord  BnawU  that  "there  ia  no  foundation  in 
law  for  the  idea  that  a  talid  title  oannot  be  made  to  property  taken  in  war,  bj 
enemy  from  enemy,  without  a  prior  nntenoe  of  oondemnation.*'  Fiipera  relating 
to  the  Treaty  of  Washington,  toI.  i  p.  849;  Geneva  Arbitration :  Washington 
Goremment  Printing  OfBoe.  Oal?o  appean  to  approre  of  it,  s.  2187.  On  the 
ether  hand,  K.  Blnntsohli,  s.  672,  and  Dr.  Woolsey,  s.  148,  entirely  disi^rove  of 
the  destnietion  of  an  enemy  Tessel  befine  adjudication.  It  is  opposed  to  the 
theory  of  the  immunity  of  aU  private  property  at  sea  in  time  of  war.  This 
prineiple  was  fimt  announced  by  the  United  States  in  1856,  though  the  prsotioe 
«f  that  Power  has  always  been  to  destroy  enemy  merohant  vessels,  and  though 
the  ravages  wrought  by  the  Alabama^  Florida^  and  Sh&nandoah  undoubtedly 
remain  the  most  oonspionous  instanoes  of  the  destruction  of  private  property  at 
■ea.  In  the  Fraaoo-German  War  of  1870,  the  French  commander  Desaix 
burned  two  German  merchantmen,  on  the  ground  that  he  could  not  spare  priie 
orews ;  and  when  in  the  Busso-TurUsh  War  of  1877-8,  the  Bussian  ports  in  the 
Black  Sea  were  blockaded,  the  Buseians  burned  the  prises  which  they  were 
unable  to  keep.  The  Annuairo  de  rinstitut  de  Droit  International  permits  a 
«aptor  to  sink  or  destroy  an  enemy  Tessel,  B^lement  des  Prises  Maritime, 
Article  50.  Oaptain  Senunes,  of  the  iilobamo,  abstained  ftem  destroyhig  enemy 
vessels  when  they  had  neutral  goods  on  board,  and  took  ransom  bonds  instead. 
It  is  the  policy  of  the  United  States  to  permit  contracts  for  ransom  to  be  made 
in  all  oases.    In  England,  unless  the  oiroumstaaoes  of  the  case  justified  leleas^t 
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international  law,  there  can  be  no  doubt  that  the  destmction 
of  neutral  Teasels  by  a  captor  is  unjustifiable.  Dr.  T.  G. 
Lawrence  has  declared  that  the  act  is  *^  counter  to  the  opinion 
of  the  civilized  world."  ^  The  only  support  that  can  possibly 
be  given  to  the  view  that  the  destruction  of  a  neutral  vessel  is 
justifiable  is  derived  from  Naval  Begulations,  certainly  not 
a  recognized  source  of  international  law.  Professor  T.  E. ' 
Holland,  E.C.,  has  observed  that  there  is  no  doubt  that  by  the 
Bossian  regulations  of  1895,  Article  21,  and  instructions  of 
1901,  Article  40,  officers  are  empowered  to  destroy  their  prizes 
at  sea,  no  distinction  being  drawn  between  neutral  and  enemy 
property,  under  such  exceptional  circumstances  as  the  bad 
condition  or  small  value  of  the  prize,  risk  of  recapture, 
distance  from  a  Bussian  port,  danger  to  the  Imperial  cruiser 
or  to  the  success  of  her  operations.  The  instructions  of  1901, 
it  may  be  added,  explain  that  an  officer  **  incurs  no  responsibility 
whatever  '*  for  so  acting  if  the  captured  vessel  is  really  liable 
to  confiscation  and  the  special  circumstances  imperatively 
demand  her  destruction.  It  is  fair  to  say  that  not  dissimilar, 
thoagh  less  stringent,  instructions  were  issued  by  France  in 
1870  and  by  the  United  States  in  1898 ;  also  that,  although 
the  French  instructions  expressly  contemplate ''  T^tablissement 

oapton  were  liable  to  flnee  for  liberating  a  priie  on  ransom.  When  an  Engliah 
ship  is  oaptnred,  nnless  ransom  is  permitted  by  Order  in  Oonndl,  a  person  enter- 
ing  into  snob  a  oontraot  is  liable  to  a  fine  of  £500  (Stat.  27  &  2S  Yiot.  o.  25,  s.  45). 
In  Franoe,  pnblio  yessels  of  war  maj  not  ransom.  Priyateers,  both  in  France 
and  Spain,  might  ransom.  Bnssia,  Sweden,  Denmark,  and  the  Netherlands 
whoUy  forbid  the  praotioe.  The  ix^nlgence  of  ransom  oonstitntes  a  distinct 
mitigation  of  the  laws  of  war,'and  its  adoption  bj  the  great  maritime  nations 
would  imply  an  adyanoe  towards  the  desired  end  of  the  immnnity  of  priyate 
property  at  sea  in  time  of  war. 

1  HaU's  << International  Law,"  5th  ed.,  p.  459;  Sir  B.  PhiUimore's  •'Interw 
national  Law,"  yol.  iiL  s.  888.  Aooording  to  a  weighty  opinion,  Artide  50  of 
the  carefnlly  debated  Code  des  Prises  Maritimes  of  the  Institnt  do  Droit  Inter- 
national permits  the  destmctioin  only  of  enemy  yessels.  Of.  Letter  of  Professor 
T.  B.  Holland,  K.O.,  2VsMt,  August  6, 1905.  The  eminent  Bussian  Jurist,  M.  de 
Martens,  in  his  book  on  **  International  Law,"  published  some  twenty  years  ago, 
in  mentioning  that  the  distance  of  her  ports  from  the  scenes  of  her  nayal  opera- 
tions often  obliges  Bussia  to  sink  her  prises,  so  that  **  ce  qui  lee  lois  maritlmes 
de  tons  les  tftats  consid^rent  oomme  un  moyen,  auquel  il  n'y  a  lieu  de  reoonrir 
qu'ii  la  demi^ro  extremity,  se  transformera  n^cessairement  pour  nous  en  r^gle 
normale,"  foresaw  that  *'cette  mesure  d'un  caraot^  g^n^ral  soul^yera  indubi- 
taUement  oontra  notre  pays  on^  m^oontentement  uniyersel."  Cf.  Professor 
T.  E.  Holland's  letter,  mtpra. 
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des  indemnity  a  attribuer  anz  nentiesy**  a  French  Prize  Court 
in  1870  ref Qsed  compensatioii  to  neutral  owners  for  the  loss  of 
their  property  on  board  of  enemy  ships  burnt  at  sea.^    The 
final  decision  of  the  Supreme  Prize  Oourt  at  St.  Petersburg  in 
the  case  of  the  Knight  Oammander  rests  upon  the  principle 
that  a  prize  court  cannot  go  behind  the  Naval  Prize  Code  of 
the  captor,  whatever  may  be  the  pronouncements  of  inter- 
national law.'    A  more  perversely  wrong  decision  cannot  be 
imagined,  since  it  amounts  to  nothing  less  than  the  assertion 
that  prize  courts  do  not  administer  international  law.     A 
prize  court,  Lord  Stowell  observed,  is  a  Court  of  the  Law  of 
Nations.^    The  facts  in  the  case  of  the  Knight  Commander 
were  that,  early  in  the  morning  of  July  24, 1904,  she  fell  in 
with  the  Bussian  cruisers  of  the  Vladivostock  squadron  of  the 
peninsula  Idzu,  on  the  eastern  side  of  the  gulf  near  which 
Yokohama  is  situate.    The  Russians  ordered  the  captain  and 
crew  to  come  on  board  one  of  the  warships  in  ten  minutes,  at 
the  expiration  of  which  they  sank  the  vessel.    The  European 
passengers  were  detained  by  the  Bussians,  and  the  crew  were 
placed  on  board  another  British  steamer,  Tsinan,  and  taken  to 
Yokohama.  The  Jrm^A^C7(>nftmaneZ0r  was  subsequently  adjudged 
a  lawful  prize  by  the  Vladivostock  Prize  Court;  and  the 
sentence  was  subsequently  upheld  by  the  Supreme  Prize  Court 
of  St  Petersburg.     The  decision,   as  has  been  seen,  pro- 
ceeded purely  on  the  grounds  of  naval  discipline,  and  not 
by  an  reference  to  international  law.    No  compensation  will 
apparently  be  obtainable  for  the  ship ;  as,  under  the  Bussian 
rule,  she  was  good  prize  because  more  than  half  the  goods  she 
carried  were  contraband.    There  were  repeated  protests  made 
against  the  sinking  of  the  Knight  Commander^   As  the  decision 
of  the  prize  court  of  St  Petersburg  proceeded  upon  a  wrong 
principle,  it  is  difficult  not  to  view  with  regret  the  development 

>  Timm,  August  6, 1904. 

*  TimM^  Vaj  12, 1906.    Sir  E.  Grey's  answer  to  Ur.  Hart-Dayies. 

*  The  B«ooo0ry,  6  BoHnson's  Admiralty,  Bep.,  8i8,  849 :  the  Snipe  and 
otheis,  Edward's  Admiralty  Bep.,  p.  881;  the  Foob  and  others,  Edward's 
Admixalty  Bep.,  p.  812. 

*  Cf.  speeoh  of  Lord  Lansdowne,  Ttmef,  Angost  12,  and  ibid.,  Angnst  29» 
1904 ;  and  speeches  of  Mr.  A.  J.  Balfonr  reported  in  T^ium,  Angost  12,  and 
lUd.,  Angnst  26, 1904. 
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of  the  incident.  It  was  stated  on  March  I69  1905,  in 
the  Time$,  that  Sir  Gharlea  Hardinge^  the  British  Ambassador, 
had  handed  to  Count  LamsdorfF  tlie  British  daim  ^for  com- 
pensation on  account  of  the  sinking  of  the  Knighi  Commander, 
amounting  to  £100,000.  An  appeal  was  then  lodged,  which 
has  recently  been  heard/  with  such  unsatisfieustory  results. 
The  dilatoriness  of  the  Russian  prize  court  is  noticeable. 
In  Lord  Stowell's  time  a  delay  of  two  months  and  twenty 
days  in  bringing  in  the  prize  was  the  ground  of  adjudicating 
demurrage  to  the  claimants.^ 

^  Maj,  1906.  *  Zee  Star,  4  Bob.  71. 
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Bz.  gr.,  articles 
which  have  no  nse 
in  war,  bnt  whidi 
minister  to  the  plea- 
snres  of  men  (uto- 
tias,<'DeJni6BelU 
et  Pads,"  L  iii  e.  1. 
s.  5),  is.,  pianos,  pio- 
tores,  feminine  ap- 
paid,  mannf aotnred 
artides  of  yertn  and 
luxury,  with  an  im- 
portant exception — 
steam  yadits  easily 
convertible  into 
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Fboh  a  purely  logical  point  of  Tiew  a  subject  admits  ofBeasoufor 
diyision  before  it  admits  of  definitions.    The  aboye  dassifica-  l^d  ^^ 
tion  is  principally  fonnded  on  the  well-known  classification  of^^jj^Sf^y 
Orotina    Two  reasons  may  be  assigned  for  the  increasing  *PPMrance. 
tendency  in  the  domain  of  practice  for  perfectly  new  kinds  of 
contraband  to  make  their  appearance :  (1)  War  has  become  an 
art;  (2)  wars  haye  tended  to  become  more  nayaL    It  may  be 
questioned  whether,  in  the  domain  of  theory,  the  law  of  con- 
traband is  at  all  uncertaiD.     Logically  speaking,  YattePs 
definition  of  contraband  is  adequate,  precise,  and  clear.    But 
for  practical  purposes  what  is  required  is  a  definition  by 
quantitatiye   enumeration  —  an   extremely  difiScult   matter. 
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Modem 
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trefttiiat 
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Abnlate 
contraband ; 
what  is? 


Treatrof 
Utrecht,  1703, 
Art,20 


Orotiusy  in  his  discasaon  of  the  subject  of  contraband,^ 
obBeryes  that  nothing  can  be  inferred  which  is  binding  npon 
all  from  special  conventions.  The  wisdom  of  this  observation 
admits  of  a  striking  illustration  in  very  recent  times. 
(Germany,  in  three  commerce  and  navigation  treaties  with 
States  similarly  situated — San  Salvador,  Mexico,  and  Costa 
Bicsr— between  1869  and  1875,  pledged  herself  to  three 
different  lists  of  articles  prohibited  as  provisional  contraband.' 
Historically  speaking,  nearly  the  same  uncertainty  exists  as 
to  what  constitutes  absolute  contraband.  It  is  submitted, 
however,  that  it  is  accurate  to  enumerate  in  the  cate- 
gory of  absolute  contraband,  horses  and  arms  and  muni- 
tions. It  is  quite  true  that  horses  have  been  expressly 
excluded  by  treaty.  But  this  was  by  Russia,  a  State  which  is 
not  now  likely  to  restrict  the  category  of  contraband.  Salt- 
petre was,  and  still  is,  universally  considered  absolute  con- 
traband, though  the  progress  of  warlike  invention  has  deprived 
it  of  the  importance  which  it  once  possessed  in  connection 
with  operations  of  war.  Nor  is  it  wise  to  neglect  instruction 
derived  from  treaties  as  to  contraband  character.  If  no  reliance 
at  all  is  placed  upon  treaties  as  to  what  constitutes  contra- 
band, the  subject  can  only  be  treated  abstractedly.  But  even 
Hautefeuille  considers  that  the  leading  principles  of  the  law  of 
contraband  have  been  more  or  less  settled  by  general  tieaties, 
such  as  the  Treaty  of  Utrecht  and  the  Treaty  of  the  Pyrenees. 
Mr.  W.  E.  Hall  considers  that  coal,  because  it  has  only 
become  important  in  war  in  modem  times,  is  the  subject  of 
a  very  limited  usage.^  In  giving  his  evidence  befoie  the 
Boyal  Oommission  on  the  Supply  of  Food  in  Time  of  War, 
November,  1903,  Professor  T.  R  Holland  observed,  ''I  think 
coal  stands  in  the  same  position  as  provisions  [in  regard  to 
the  liability  of  becoming  contraband].  The  question  of  coal 
is  rather  a  new  one ;  it  has  not,  like  the  question  of  provisions, 
been  debated  for  centuries,  and  could  not  have  been."  *   But  by 


>  ''De  Jure  BeUi  et  Paeis,'*  e.  ill  c.  1,  a.  6. 
'  PerelB,  «<  Droit  Bfaritime,  PariB,"  1884,  p.  274. 
•  **  InteniatioDal  Law/'  5th  ed.,  part  i?.  o.  ▼.  p.  680. 
«  Bepart»ibidU  vol.  iL  p.  240. 
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Article  20  of  the  Commercial  Treaty  of  Utrecht,  April  11, 
1713,  it  was  recognized  that  there  were  articles  '^qui  poor- 
raient  donner  lieu  a  quelques  di£Scalt^  a  cause  de  leor  usage 
oommnn  en  paix  et  en  gnerre."  Among  these  articles  were 
food  (les  substances  alimentaires  de  toate  espgce)  and  coal  Qe 
charbon).  The  other  articles  which,  though  not  declared  con- 
traband by  the  Treaty  of  Utrecht,  were  as  clearly  considered 
to  be  liable  to  become  so,  were  precious  metals,  money, 
whether  coined  or  not,  all  cloths,  ordinary  metals,  and  raw 
materials  suitable  for  the  repair  or  construction  of  vessels. 
In  view  of  the.  extraordinary  importance  of  the  Treaty/ of 
Utrecht  to  a  student  of  international  law,  an  importance 
which  cannot  be  deemed  to  be  purely  academic,  since  it  was 
considered  necessary  to  abrogate  one  of  the  articles  of  that 
treaty  by  the  Anglo-French  Agreement  of  1904,  it  becomes 
of  some  interest  to  obserye,  that  it  adumbrated  categorically 
the  entire  controrersy  that  subsequently  arose  as  to  what 
articles  are  conditionally  contraband.^ 

Apart  from  treaty,  England  in  1741  considered  that  only 
arms,  saltpetre,  and  horses  with  their  furniture  were  contra- 
band.'   Finally,  in  1896,  at  Venice^  the  Institute  of  Inter- *<  BfldenMote- 
national  Law  laid  down  rules  on  contraband  which  were  ofii^tntoof 
a  far-reaching  character.    It  only  recognized  five  categories  j^^^j^'^I^JI^ 
of  articles  which  would  constitute  absolute  contraband  as 
being   of  immediate  use  to  the  army  or  navy  in  actual 
warfiEue,  when  carried  by  sea  at  the  cost]  of  a  belligerent 
and  to  the  destination  of  a  belligerent    Accidental  or  relative 
contraband  was  not  recognized ;  but  a  belligerent  had  the 
right   of    sequestration   or   pre-emption   of   articles   which 
might  be  useful  for  warlike  as  well  as  for  peaceful  purposes.' 
Though  the  ^reglementation"  of  the  Institute  proposed  to  do  Abortire 
away  with  provisional  or  accidental  contraband,  it  cannot  beS^ST^^ 
said  to  have  done  so,  as  the  right  of  pre-emption  is  reserved  JS^SS 

>  HftntefeidUe't  ''DeeDroiti  et  desDetoin  des  Nations  Nentraf  en  Tempede 
Onem  Maiitime,''  t.  ii  title  yilL  p.  321,  refening  to  Dumaiiti  ''Oorps  Diploma- 
tique," 1  TiiL  partL 

«  See  BiineU's<' Admiralty  Beports,"  p.  87S. 

*  AddKM  of  LordBaaj,  Time$,  September  23»  1901 
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to  the  belligeient  in  the  case  of  objects  aneipMs  iuu$  seized 
while  on  the  load  towards  a  port  of  his  adyersary.^  This 
express  recognition  of  articles  anunpUU  was  and  of  a  rig^t 
of  pre-emption  is  destnictiTe  of  any  proposal  to  abolish  the 
category  of  provisional  contraband.  Articles  anoipUis  tuus  are 
all  those  articles  which  are  proyisionally  contraband,  the  two 
expressions  being  merely  synonymona 

In  the  aboTC  chart  an  attempt  has  been  made,  necessarily 
inadeqoate,  to  instance  rather  than  exhanstiyely  enonciate 
the  division  of  articles  given  in  Grotias,  and  fhrther  to  indi- 
cate the  increasing  tendency  of  modem  times  for  perfectly 
new  kinds  of  contraband  to  make  their  appearance. 

>  Aaniudie  for  1896,  p.  2S0.  In  giving  hia  evidenoe  befbre  the  Boyal  Oom- 
miMioii  on  the  Supply  of  Food  in  Time  of  War»  in  Norember,  ISOS^  Fkofem 
HoUMid  obaerred  that  the  lOBolntion  of  the  Institate  of  International  Law 
restrioting  contraband  to  artidet  OBeftil  in  war,  was  at  Tariance  with,  and  oon- 
tradiotory  to,  another  resolntion  pioyiding  that  objecta  which  are  (of  a  dnbione 
character  may  be  stopped  on  their  way  to  an  enemy's  port  The  Institate  mnsl 
therefore  have  meant  an  enemy's  port  of  naval  or  military  equipment,  or  where 
the  enemy's  foroes  are  (Beport  of  Boyal  Oommission  on  Supply  of  Food,  eto^ 
voL  ii  Evidence,  p.  284,  Od.  2644).  The  five  categories  of  ahsolnte  oontiaband 
of  war  promnlgated  in  the  **  Beglementation  "  of  the  Institate  of  International 
Law  at  Venice  in  1896  are  respectively  as  follows:  (1)  Les  armee  de  toate 
natore;  (2)  Les  manitions  de  goerre  et  lee  explosifs;  monitions  de  gaene  sont 
les  olgets  qoi  poar  servir  immddiatement  )k  la  gaene,  n'exigent  qa'one  simple 
rteiion  on  joxta position;  (8)  le  materiel  militaire;  (4)  les  vaisseaax  ^nip^ 
poar  la  gaerre;  (S)  les  iDStraments  sp^oialement  faits  poar  la  ftbbrioatum 
immediate  de  manitions  de  gaerre ;  lorsqae  oes  divers  objets  sont  tnuisport^B 
par  mer  poar  le  oompte  oa  )k  destination  d'an  bellig^rani 

In  giving  his  evidence  before  the  Boyal  Commissioa,  Professor  T.  K  Holland 
observed  that  it  was  a  diffloolt  question  whether  a  future  belligerent  of  this  country 
would  not  be  justified  in  treating  Liverpool  as  a  naval  port,  and  therefore  con- 
fiscating as  contraband  the  enormous  quantities  of  wheat  and  flour  shipped 
through  Liverpool,  because  the  Blruria  and  other  auxiliary  cruisers  would  be 
fitted  out  there.  But  the  largeness  of  the  amount  of  the  supplies  reaching 
Liverpool  fitom  the  United  States  ought  of  itself  to  prevent  a  Prise  Court  of  the 
enemy  of  this  country  fhnn  oonolading  that  they  were  destined  to  the  use  of  the 
Army  or  Kavy. 
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The  term  ^'contraband  **  was  originally  applied  to  a  prohibited  '^^^^  ^ 
domestic  trade  in  time  of  peace,  such  as  that  in  salt.^  The  ^^oontnUiid.'' 
word  does  not  occur  in ''  II  Oonsolato  del  Mare/'  the  anthoritative 
sea-code  of  the  Western  Mediterranean,  which  largely  deter- 
mined the  maritime  policy  of  England  till  the  Declaration 
concerning  maritime  law  signed  at  Paris,  185^.  Neither  does 
the  word,  as  opposed  to  the  thing,  occor  in  Cleiracq's ''  Qoidon 
de  la  Mer,*'  or  in  Grotins.  The  Treaty  of  Southampton, 
September  17,  1625,  between  Charles  L  and  the  States- 
General  of  Holland,  affords  the  first  mention  of  the  word 
''contraband''  as  used  in  public  international  law  to  denote 
a  prohibited  neutral  trade  with  a  belligerent. 

The  thing  itself  the  conveyance  of  arms  to  an  enemy,  on  Stflr  mliibi- 

ttonsoTthe 

^  **  ContrabaimiiiiH^iierew  banno  intordieta,  Italis  eontribbando,  Gallo  contn-  pnctiee* 
bande,  Charta,  anno  1445,  torn.  UL  Ood.  ItaL  Diplom.  ool.  1756,  item  quod  non 
pennittant  eonmuttentea  oontrabanna,  diet!  salia  Tel  aliamm  rerom  ...  in  daetia 
loda  tote  et  aecnre  pennaaere.*— Da  Cange.  Gloss  (ed.  Oarpentarins),  Paziaiis, 
1S42.  It  is  vsnal  ia  dictionaries  to  represent  the  word  as  compounded  of  eontre 
against ;  and  hande.  Low  Latin  handun^  a  flag,  standard,  or  emblem  of  anthority. 
The  word  hamdum  is  deriTed  from  Anglo-Saxon  (on,  yeftomi,  interdict,  proclamation, 
edict;  Fr.  (on,  from  OM.Q,  (an,  a  summons;  G.  5afiii,  the  word  belonging 
eriginaUy  to  the  Teatonie  langoages :  D.  (on,  ezcommnnication ;  Icelandic  and 
Swedish  ioMi,  proclamation ;  Dan.  band  or  ban,  band  to  ewne,  Gkimm  connects 
this  word  with  Gothic  hamdra^  a  sign,  whence  handrjan^  to  beckon.  With  referanee 
to  continental  (especially  Teutonic)  bistoiy  and  nsages,  an  edict  of  interdiction  or 
proscription,  whole  cities  were  put  under  the  ban ;  that  is,  deprived  of  their 
priTileges.  In  the  case  of  the  celebrated  Ban  of  Hnngary,  the  word  ban  seems  to 
have  the  meaning  either  of  sign  or  signal  smnmoning  to  insmrection,  or  else  an 
MBOciatioa  of  territorial  leaders  raising  the  flag  of  a  nation.  The  object  of  the 
conspiraej,  which  waa  organised  hj  the  Croatian  (on,  was  to  separate  Hungary  fhnu 
the  bouse  of  Hapsburg  in  16S4. 
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the  other  hand,  must  have  existed  from  the  earliest  times. 
Yon  Martens  in  a  note  obseryed,  ''  We  find,  even  among  the 
ancients,  prohibitions  oonceming  arms  carried  to  an  enemy. 
L.  1,  G.  2,  D.  qnsB  res  ezportari  non  debeant,  L.  G.  de 
litoris  et  itinemm  cnstodiis.  Many  popes,  as  Alexander  III. 
(c.  6, 12, 17,  De  Judseis,  Saraoenis),  Innocent  III,,  Clement  Y., 
Nicholas  Y.,  Calixtns  III.,  forbade  the  Ghristians,  under  pain 
of  ban  and  confiscation,  to  carry  arms  to  the  infidels.  Cf.  *  Die 
Freiheit  der  Sciffart,'  s.  66,  GUiani,  1.  i  introduction,  p.  4, 
n.  1.  Ct  also  the  prohibition  contained  in  the  recess  of  the 
Ebns  Towns  of  1417.  'Haarperger  neuerroffiietes  Handels- 
gericht/  p.  175."  ^  Orotius  treats  the  topic  of  contraband  as 
one  regulated  by  natural  law,  considering  that  instituted  law 
Views  of  was  silent  on  the  question.  In  two  passages  ^  G-rotius  adduces, 
^^****  as  his  custom  is,'  innumerable  examples.  One  of  his  prece- 
dents may[remind  us  that  the  Corcyreans  held  the  same  yiew  of 
foreign  enlistment  that  Yattel  does,  since  they  contended  that 
the  Corinthians  ought  not  to  raise  troops  in  Attica  without  the 
consent  of  the  Athenians.  The  precedents  quoted  by  Grotius 
from  Greek  and  Boman  history  induce  the  conclusion  that 
among  the  ancients,  the  conyeyance  of  contraband  was  univer- 
sally considered  to  be  incompatible  with  neutrality.  Nor  does 
modem  international  law  conflict  with  those  opinions,  inasmuch 
as  they  are  all  cases  of  the  neutral  State,  and  not  its  subject, 
iumishing  provisions  or  money  to  a  belligerent  According  to 
the  whole  current  of  authority,  this  constitutes  a  breach  of 
neutrality  by  the  neutral  State,  giving  rise  to  reprisals  or  war. 
Histoiyof  the  The  history  of  the  subject  in  the  later  Middle  Ages  is 
^Middle  discussed  by  Grotius  in  a  note  of  some  length.  He  says,  '*  In 
^^^  modem  times  the  book  ^Consolato  del  Mare'  was  published 

in  Italian,  and  contains  the  constitutions  of  the  Emperors  of 
Greece  and  (Germany,  the  Kings  of  the  Franks,  of  Spain, 
Cypras,  the  Balearic   Isles  of  the  Yenetians   and  of  the 

>  **  Law  of  NatioiiB,''  bj  0.  F.  Yon  Martenfl,  (1802)  book  Tiii.  c.  6, 8.  z.  iL, 
pp.  881, 882. 

«  «De  Jure  Bem  et  PaoiBy^lib.  m.,e.  xviL  8.  8;  "De  His.  Qui  in  BeUoMedii 
•nnt;"  and  id.  lib.  iii.  c  i.  s.  5»  *<  Qnantnm  in  Bello  lioeat,  Begola  Qenenlea  ex 
Jnre  NatnnB." 
*  Sir  H.  Maine,  Lecture  tiL,  p.  125. 
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Oenoesa  In  tit.  274  of  this  book/  oontroversies  of  this 
kind  are  treated ;  and  the  rule  given  is  this,  that  if  the  ships 
and  lading  both  belong  to  the  enemy,  the  matter  is  plain,  and 
they  become  the  property  of  the  captors.  If  the  ship  belong 
to  a  neutral,  the  goods  to  an  enemy,  the  belligerent  may  com- 
pel the  ship  to  go  into  a  port  of  his  own,  paying  the  navigators 
for  the  freight.  If,  on  the  other  hand,  it  is  an  enemy's  ship 
with  the  goods  of  a  nentral,  the  ship  is  to  be  ransomed,  and  if 
the  navigators  refnse  this,  they  may  be  taken  into  a  port  of  the 
captors,  and  the  captor  most  be  paid  for  the  use  of  the  ship. 

''In  the  year  1438,  when  the  Hollanders  were  at  war  with 
Lnbeck  and  other  cities  on  the  Baltic  and  the  Elbe,  they 
decided  in  foil  Senate  that  goods  of  neutrals  found  in  the 
enemy's  ship  were  not  good  prize,  and  that  law  was  afterwards 
maintained.  So  also  in  1597  the  King  of  Denmark  judged, 
when  he  sent  an  embassy  to  the  Hollanders  and  their  allies, 
asserting  for  his  subjects  the  right  of  carrying  goods  into 
Spain,  with  which  the  Hollanders  were  then  in  fierce  war. 
The  French  always  permitted  neutrals  the  right  of  carrying 
on  commerce  with  those  who  were  the  enemies  of  France,  and 
80  indiscreetly  that  their  enemies  often  covered  their  goods 
with  neutral  names,  as  appears  by  an  edict  of  1543,  c  42, 
which  was  copied  again  in  an  edict  of  1584  and  the  following 
year.  In  those  edicts  it  is  plainly  declared  that  the  friends  of 
the  French  shall  be  allowed  to  carry  on  commerce  during  war, 
provided  that  they  do  it  with  their  own  ships  and  their  own 
men;  and  that  they  may  land  where  they  please,  provided 
that  the  goods  are  not  munitions  of  war;  but  if  these  are 
carried,  it  is  declared  to  be  lawful  for  the  French  to  take  such 
goods,  paying  a  fair  price  for  them.  Here  we  note  two  points, 
that  even  munitions  of  war  were  not  declared  prize,  still  less 
goods  of  a  peaceful  character.  I  do  not  deny  that  the  northern 
nations  asserted  other  rules  but  variously,  and  rather  for  an 
occasional  purpose  than  as  a  permanent  rule  of  equity;  for 
when  the  English,  under  pretence  of  their  wars,  had  interfered 

>  It  may  be  remembored  tliat  the  reply  of  the  English  lawyers  to  the  Ptossiaii 
Biqioeitioii  dn  Motifs,  1753,  on  the  Bilesiaa  loin,  which  Historiena  OQnjectoreB  was 
drawn  up  by  Lord  Mansfield, speaks  of  *< D  Consolato  del  Mare**  as  a  ''book  of 
great  anthority,"  **  Gdlleetanea  Jnridieay"  toL  I  piece  t. 
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with  the  Danish  oommerce,  a  war  arose  between  these  two 
nations,  of  which  the  eyent  was  that  the  Danes  imposed  tribute 
in  England,  which  nnder  the  name  of  the  Dane's  penny  re- 
mained, although  the  alleged  reason  was  changed  at  the  time 
of  William  the  Oonqneror,  the  founder  of  the  present  dynasty 
in  England,  as  Thuanus  notes  in  the  history  of  1589.    Again, 
Elizabeth,  the  sagadons  queen  of  England,  sent  in  1575  Sir 
W.  Winter  and  Bobert  Seal,  Secretary  of  State,  to  Holland  to 
complain  that  the  English  could  not  allow  the  Dutch  in  the 
heat  of  war  to  detain,  as  they  had  done,  English  ships  bound 
to  Spanish  ports.    So  Beidan  relates  in  his  Batavian  history  at 
the  year  1575,  and  Oamden  at  the  followiDg  year.    But  when 
the  English  had  thenuselyes  gone  to  war  with  the  Spanish,  and 
interfered  with  the  rights  of  G^erman  cities  to  sail  to  Spain, 
how  doubtful  the  right  was  by  which  they  did  this  appears 
from  the  aboye  arguments  of  both  nations,  which  deserye  to 
be  read  for  the  purpose  of  understanding  the  controyersy. 
And  it  may  be  noted  that  the  English  themselyes  acknow- 
ledge this,  since  the  two  main  arguments  which  they  allege 
are,  that  what  the  Germans  carried  into  Spain  wero  munitions 
of  war,  and  that  thero  were  old  conyentions  which  prohibited 
such  an  act.    And  conyentions  of  this  kind  wero  made  by  the 
Hollanders  and  their  allies,  with  the  Lubeckers  and  their 
allies  in  the  year  1613,  to  the  effect  that  neither  party  should 
permit  the  subjects  of  an  enemy  to  traffic  in  their  country,  nor 
should  assist  the  enemy  with  soldiers,  ships,  or  proyisions. 
And  afterwards,  in  1627,  a  conyention  was  made  between  the 
kings  of  Sweden  and  Denmark  to  the  effect  that  the  Danes 
should  proyent  all  commerce  with  the  Dantzickers,the  enemies 
of  the  Swedes;  and  should  not  allow  any  merohandize  to  pass 
the  Sound  to  the  other  enemies  of  the  Swedes,  for  which  terms 
the  King  of  Denmark  stipulated  in  turn  certain  adyantages 
to  himself    But  these  wero  special  conyentions,  from  which 
nothing  can  be  inferred  which  is  binding  upon  all,  for  what 

'  the  Germans  said  in  this  declaration  was,  not  that  all  mer- 
chandise was  prohibited  by  this  conyention,  but  that  only 
which  was  once  carried  to  England,  or  made  in  England.    Nor 

wero  the  Germans  the  only  party  who  refused  to  acknowledge 
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the  doctrineB  of  the  English,  forbidding  commerce  with  the 
enemy.  For  Poland  complained  by  her  ambassador  that  the 
laws  of  nations  were  infringed  when,  on  account  of  the 
English  war  with  Spain,  they  were  deprived  of  the  power  of 
trafBcking  with  the  Spanish,  as  Camden  and  Beidan  mention, 
under  the  year  1597.  And  the  French,  after  a  peace  of  Yerrins 
with  Spain,  when  Elizabeth  of  England  persisted  in  the  war, 
being  requested  by  the  English  to  allow  their  ships  going  to 
Spain  to  be  visited,  that  they  might  not  privily  carry  monitions 
of  war,  would  not  permit  this,  saying,  that  the  request^  if  granted, 
would  be  made  a  pretext  of  spoliation  and  disturbance  of  com- 
merce. And  in  the  league  which  the  English  made  with  the 
Hollanders  and  their  allies  in  the  year  1625,  a  convention  was 
indeed  made  that  other  nations,  whose  interest  it  was  that  the 
power  of  Spain  should  be  broken,  should  be  requested  to  forbid 
oommerce  with  Spain ;  but  if  they  would  not  agree  to  this, 
that  their  ships  should  be  searched  to  see  whether  they  carried 
munitions  of  war,  but  that  beyond  this  neither  the  ships  nor 
ihe  cargoes  should  be  detwied,  nor  that  any  damage  should 
be  done  to  neutrals  on  that  ground.  And  in  the  same  year 
it  happened  that  certain  Hamburghers  went  to  Spain  in  a  ship 
laden  for  the  most  part  with  munitions  of  war,  and  this  part 
of  the  lading  was  claimed  by  the  English,  but  the  rest  of  the 
lading  was  paid  for.  But  the  French,  when  French  ships  going 
to  Spain  were  confiscated  by  the  English,  showed  that  they 
would  not  tolerate  this.  Therefore,  we  have  rightly  said  that 
public  declarations  are  required.  And  this  the  English  them- 
selves saw  the  necessity  ot  for  they  made  such  public 
declaration  in  1591  and  1598,  as  we  see  in  Camden.  Nor 
have  such  declarations  always  been  obeyed,  but  times,  causes, 
and  places  have  been  made  grounds  of  distinction.  In  1458 
the  city  of  Lubeck  refused  a  notice  given  them  by  the  Dant- 
zickers,  that  they  were  not  to  trade  with  the  people  of  Halmoye 
and  Memel.  Nor  did  the  Hollanders  in  1551  obey,  when  the 
Lubeckers  gave  them  notice  to  abstain  from  traffic  with  the 
Danes,  with  whom  they  were  then  at  war.  In  the  year  1552, 
when  there  was  a  war  between  Sweden  and  Denmark,  when 
the   Danes   had  asked   the   Hanseatic  cities  not  to  have 
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oommeroe  with  the  Swedes,  8ome  of  the  cities  who  had  need  of 
their  friendship  conformed  to  this,  bat  others  did  not.  The 
Hollandersi  when  war  was  raging  between  Sweden  and 
Poland,  never  allowed  their  commerce  with  either  nation  to 
be  interdicted.  The  French  always  restored  the  Dutch  ships 
which  they  took  either  going  to  or  coming  from  Spain,  then 
at  war  with  them.  See  the  pleading  of  Lonis  Seryinns  held 
in  1592  in  the  case  of  the  Hambnrghers.  But  the  same 
Dutch  did  not  allow  the  English  to  carry  merchandise  into 
Dunkirk,  before  which  they  had  a  fleet,  as  the  Dantsickers 
in  1455  did  not  allow  the  Dutch  to  carry  anything  into 
Eonigsberg/'^ 

It  is  clear  from  this  passage  of  Grotius  that^  according  to 
the  practice  of  the  Middle  Ages,  the  right  of  a  belligerent  to 
intercept  contraband  in  trandtu  was  very  bx  from  established. 
Sir  H.  S.  Maine  obsenres :  ''From  the  yery  beginning  of  in- 
ternational law  a  belligerent  has  been  allowed  to  preyent  a 
neutral  from  supplying  his  enemy  with  things  capable  of  being 
used  immediately  in  war/'*  Little  more  than  a  quarter  of  a 
century  before  the  appearance  of  Grotius'  work  this  could  not 
be  said,  since  he  ezpresriy  states  that  after  the  peace  of 
Yervins  the  French  unequiyocally  refused  to  allow  their  ships 
to  be  searched  for  munitions  of  war  when  Elizabeth  was  at  war 
with  Spain.  Again,  the  edicts  of  France  in  1543  and  1584 
did  not  confiscate  eyen  munitions  of  war.  Pothier,  who  wrote 
at  a  time  when  the  law  was  quite  settled,  commented  on  the 
common  tendency  to  confuse  enemy  goods  on  neutral  yessels, 
neutral  goods  in  enemy  yessels,  and  contraband  goods  in 
neutral  yessels.'  Since  the  Declaration  of  Paris,  1856,  all 
these  difficulties  except  contraband  haye  been  remoyed.  But 
the  early  history  of  the  subject,  as  detailed  eyen  by  Grotius, 
fails  sufficiently  to  distinguish  between  munitions  of  war  and 
enemy  property,  as  appears  by  his  reference  to  **  II  Consolato 

>  Note  to  Hugo  Giotilvs'  «De  Jon  BeUi  ei  Facis,**  lib.  ui.  c  L  i.  5» 
aecQmpaaxed  by  an  abridged  tniiBlation  by  ^Tilliam  Whewell,  D.D.,  Master  of 
Trinity  CoUege,  and  ProfeaBor  of  Moral  Pbiloaopby  in  the  UniTerrity  of  Cambridge, 
with  notea  of  the  rathor,  Barbeyrae,  and  othera,  toI.  ill.  pp.  9^  10, 11, 12.  Thia 
note  of  GrotiiiB  ia  conaidered  ao  important  by  Dr.  Whewell  that  he  tranaUtea  it. 

*  **  International  Law,"  Leetue  t^  p.  105. 

•  *«Tisittf  dn  Droit  de  Piopriete,*'  l.Lpartie.iL8.2,Aitl 
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del  Mare."  Again,  under  the  treaty  referred  to  by  him  between 
Sweden  and  Denmark,  the  object  was  to  totally  prohibit 
oommeroe,  qnite  another  thing  from  prohibiting  contraband 
transactions.  Grotins  allndes  to  ^old  conventions"  between 
the  Hanseatio  cities  and  England,  and  Holland  with  the 
Lnbeckers,  imder  the  terms  of  which  the  contracting  parties 
bonnd  themselyes,  when  one  of  them  was  at  war,  not  to 
supply  mnnitions  of  war  to  their  enemy.  This  seems  to 
imply  that  the  belligerent  right  to  intercept  contraband 
in  transitu  depended  on  conventions,  and  from  what  (Jrotins 
fiirther  adds,  it  was  requisite  there  should  be  declara- 
tion (puhliea  signifieationeB).  These  declarations  are  not 
declarations  of  war,  for  which  the  term  used  by  Grotius  is 
denwUiaiio.^  Apparently,  therefore,  the  piMicss  sigmifioch 
Hones  of  Grotius  correspond  to  the  contraband  regulations 
of  the  modem  state ;  at  all  events,  they  are  equally  unavailing 
to  bind  neutrals.'  Even  when  there  are  conventions  and 
declarations  it  does  not  appear  that  Grotius  held  the  right  of  a 
belligerent  to  intercept  contraband  in  transitu  to  be  indubi- 
table, since  he  expressly  says  that  nothing  can  be  inferred  from 
^Mcial  conventions  which  is  binding  upon  all.  It  is  incon- 
sistent with  the  derivation  of  the  belligerent  right  from 
natural  law,  and  the  observation  that  instituted  law  is  silent 
on  the  subject,  to  conclude  that  Grotius  derived  it  from  con- 
ventions. There  is  a  whole  volume  of  treaties  on  the  subject 
of  contraband.'  But  these  are  after  the  date  of  Grotius,  who 
lived  in  an  age  of  land  wars,^  and  the  doctrine  of  contraband 
is  exclusively  a  branch  of  the  maritime  law  of  belligerency.' 
Hautefeuille,  who  has  examined  the  subject  at  great  length, 

>  "De  Jure  Belli  etPieu,*'  lib.  iii  c.  ii.  ■.  67. 

*  Of.  Note  of  Grotius  to  *<  De  Jure  BeUi  et  PaciB,**  e.  liL  e.  i  b.  5,  eited  above 
•B  to  the  effect  of  tigmfloatU>ne$  pubUem.  Bat  Yon  Mertens  considen  the  declara* 
tioiM,  inaed  by  a  beUigarent  adrertisiiig  nentnb,  that  they  shaU  look  upon  ench 
and  snch  deehoation  as  eontnbaiid,  as  only  dating  from  1681,  when  Lobib  XIV. 
set  the  example.    **  Law  of  Nations,"  1802,  book  viii.  c  vi.  s.  12,  pp.  831, 882. 

*  Cf .  Phillimore's  '*  International  Law,"  toL  iii.  pp.  880,  881. 
«  Sir  H.  S.  Msine,  **  International  Law,"  Lectore  vii.,  p.  128. 

*  Cf.  the  impcrtant  inference  deduced  from  this  fact  by  MM.  PiBtcyye  and 
Dovcrdy,  the  commentators  on  Yalin,  <<Trait^  des  Prises  Blar.,"  t  i,  pp.  894,  895, 
to  the  effect  that  consistency  demands  that  the  sale  of  contrsband  on  neutral 
tcRitory  should  be  prohibited.  It  wonld  then  be  prohibited  as  mnch  between 
States  with  contignoos  tenitoiies  as  between  those  sepsrated  by  the  sea. 
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observes  that  few  treaties  anterior  to  the  serenteenth  oentory 
contained  categories  of  contraband  of  war.^ 
Ofoihtt'  diTi-      In  view  of  this  &ct  Grotios'  definition  and  classification  of 
natmtl  frame-  contraband  illustrate  the  Greek  saying,  that  what  has  once 
wS^Sl  ^^     ^^^^  ^^  ^^9  ^^^^  ^^^  admit  of  being  said  again.    In  a  long 
note  to  the  case  of  the  Franklin,  (1801)  8  Bob.  217»  222,  it  is 
pointed  ont  that  Grotius  did  not  particnlarly  discuss  the  case 
of  a  ship  carrying  contraband.    It  constitutes,  therefore,  the 
greater  tribute  to  his  sagacity  that  ''the  division  (of  the 
subject  of  contraband)  which  was  made  by  him  still  remains 
the  natural  framework  of  the  subject,"*  although  both  pre- 
cedent and  authority  were  wanting  to  him. 

He  placed  all  commodities  under  three  heads.  ''There 
are  some  objects,'*  he  says,  "  which  are  of  use  in  war  alone,  as 
arms ;  there  are  others  which  are  useless  in  war,  and  which 
serve  only  for  purposes  of  luxury ;  and  there  are  others  which 
can  be  employed  both  in  war  and  peace,  as  money,  provisions, 
ships,  and  articles  of  naval  equipment.  Of  the  first  kind  it 
is  true,  as  Amalasuintha  said  to  Justinian,  that  he  is  on  the 
side  of  the  enemy  who  supplies  him  with  the  necessaries  of  war. 
The  second  class  of  object  gives  rise  to  no  dispute.  With 
regard  to  the  third  kind,  the  state  of  war  must  be  considered. 
If  seizure  is  necessary  for  the  defence,  the  necessity  confers  a 
right  of  arresting  the  goods,  under  the  condition,  however,  that 
they  shall  be  restored  unless  some  sufficient  reason  interferes.' 
Yarions  caumb  The  observation  of  Grotius  that  the  state  of  the  war  must  be 
imporUiiMof  coi^ridered  in  estimating  whether  articles  become  contraband 
tn^and.  ^^^®'  ^®  ^^^  head,  when  examined  in  relation  to  Lord 
Stowell's  generalization,  that  wars  show  a  tendency  to  become 
more  and  more  naval,  throws  some  light  upon  the  controversy 
between  the  Northern  Powers  and  Great  Britain  on  the  subject 
of  naval  stores.  Mr.  A.  J.  Balfour  pointed  out  in  the  House 
of  Commons  that  there  are  many  more  important  navies  in 
the  world  than  there  were  a  quarter  of  a  century  ago. 
l%e  tendency  which  Lord  Stowell  observed  may  fairly  be 

'  "Des  Droits  and  dee  Devoin  dee  Nations  Neutres  en  tempi  de  Gnem 
Maritime,''  t  ii  p.  318. 

t  HaU's  « International  Law,"  5tii  ed.,  p.  640. 
»  "De  Jue  BeUiet  PaciB,'a  iii  c.  L  e.  5. 
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aaid  to  have  culminated  in  onr  day,  and  with  it  the  acnteness 
of  the  controTersy  as  to  what  is  and  what  is  not  contraband. 
It  is  nsnal  to  designate  the  articles  in  the  first  and  third 
dasses  of  Grotins  as  absolute  and  conditional  or  relatiye 
contraband  (emarebande  relative  or  par  destination)  respeo- 
tiyely.  In  the  first  case  the  article  is  confiscated,  in  the 
second  the  carrier  loses  freight  and  expenses,  and  the  belli- 
gerent exercises  his  right  of  pre-emption.  The  subject  of 
the  penalty  will  be  later  discussed.  It  is  here  sufficient  to 
obeerre,  as  showing  the  severity  of  the  Bussian  law  of  prisse 
instanced  in  the  Busso-Japanese  War,  that  this  Power  classes 
coal  and  proyisions  as  absolute  contraband,  and  during  the 
Crimean  War  confiscated  ship  and  cargo  in  all  cases. 

Yattel  obserres,  **  Commodities  particularly  useful  in  waryattei;8 
and  the  importation  of  which  to  an  enemy  is  prohibited  are  eoatraUnd. 
called  contraband  goods.    Such  are  arms,  ammunitions,  timber 
for  shipbuilding,  every  kind  of  naval  stores,  horses — and 
even  provisions,  in  certain  juncture,  when  we  have  hopes 
of  reducing  the  enemy  by  famine.'*  ^    Sir  H.  S.  Maine  noted 
that  "changes  in  the  structure  and  mode  of  propulsion  ofPrmenof 
ships  tend  to  make  timber  and  other  articles  of  that  sort  complete!^ 
obsolete  for  contraband  purposes.    Steam  renders  sails  of  little  ^H^^  of 
utility  and  diminishes  their  number.    The  hulls  are  now  more  materials. 
and  more  made  of  iron,  and  iron  wire  even  takes  the  place 
of  cordaga^    But  the  British  Admiralty  Manual  of  Prize  Law, 
1888,  makes  not  only  ship-timber,  considered  contraband  by 
Yattel  in  1758,  absolute  contraband,  but   also  hemp  and 
cordage.    Besides  absolute  and  conditional  or  relative  con- 
traband, it  is    customary    in   modem    times   to   speak   of 
"  Analogues  of  Contraband  "  (Contre^nde  Aeoidentelle).    Such 
are  despatches  and  persons  of  a  military  character.    Upon  the 
subject  of  definition  and  classification  it  may  be  advisable  to 
recur  to  Sir  R  Phillimore's  division.    According  to  him,  Sir  B.  FhiU- 
absolute  contraband  is  constituted  of  articles  beUioi  ii8U«;^^era^!rt* 
relative,  of  articles  andpitia  vd  promieeui  U9U8,  and  contra-  o^^^SSSu 
band  p0r  aeoidens.    Contraband  per  aeoidens  is  a  term  devised 

>  «  Droits  des  Gens,"  litre  iii  e.  vii.  s.  112. 
i  M]nta]iatioiuaLaw,''Led;iireTL,|i.lli. 
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by  oontiiiental  jurists.^    It  is  proposed  to  adopt  the  anange- 
ment  under  which  Phillimoie  discusses  the  subject : — 

1.  The  carrying  of  unquestionable  munitions  of  war,  military 
or  naval,  in  their  perfected  and  completed  state. 

2.  The  permittiDg  the  sale  of  such  articles  to  a  belligerent 
trithin  the  territory  of  the  neutral 

8.  The  carrying  of  material  of  a  kind  which  does  not 
certainly  indicate  whether  their  destination  be  for  belligerent 
or  ordinary  commercial  purposes.  Articles  aTudpUis  vel  pro- 
miseui  usus^  especially  of  eommsatus,  provisions,  and  money* 

4.  The  doctrine  of  pre-emption, 

5.  The  carrying  of  military  persons  in  the  employ  of  a  bel- 
ligerent, or  being  in  any  way  engaged  in  his  transport  servioe. 

6.  The  carrying  of  the  despatches  of  a  belligerent. 

7.  The  penalty  of  carrying  contraband 

8.  The  principal  treaties  upon  the  subject  of  contraband. 
CoDTeyaiiGe        ^*  ^^®  carriage  of  munitions  of  war  is  penalised  by  inter- 

bva  neutral  to  national  law.«    The  Ordonnance  de  la  Marine  of  Louis  XIV. 

A  Deiiigerent 

ofartici68       may  be   cited    as   a  public    instrument   by  which    muni- 

coninbaad.     tions  of  war  were  declared  contraband.     The  Ordonnance 
Frohibitodt>7  provided  by  the  Eleventh  Article :/' Les  armes»  poudres, 
^^^~     boulets,  et  autres  munitions  de  guerre,  mdme  les  chevauz 
Louis  XIV.    et  ^uipages,  qui  seront  confisqute  en  quelque  vaisseau  qu*ils 
soient  trouvds,  et  a  quelque  personne  qu'ils  appartiennent, 
soit  de  nos  sujects  on  allite."  '    Wheaton^  and  Hautefeuille^ 
Br  the  Treaty  allude  to  the  Treaty  of  Utrecht*  1713,  as  confining  the  list  of 
1718?^^^'     contraband  strictly  to  munitions  of  war.     The  commercial 
treaty  provided,  **  On  comprendra  sous  le  nom  des  marohan- 
dises  de  contrebandes  or  defendues,  les  armes»  canons,  arque- 
buses, mortiers,  petards,  bombes,  grenades,  saucisses,  cercles 
pois8ez,affuts,fourchettes,bandouli6res,  poudre  &  canon,meBche8 
salpetre,  balles,  piques,  espees,  morions,  casques,  cuirasses, 
hallebardes,  javelins,  fourreaux  de  pistolets,baudrier8,  chevaux 

>  Phillimore,  toL  iii  s.  248. 

i  HaU*8  "Inteniational  Law,"  p.  640;  Sir  H.  S.  Maine's  Lectoxe,  <*  Inter- 
national  Law,"  p.  105. 

*  ^Noreau  Comment,  war  rOrdonnaaee,"  etc.,  i  il  p.S64 ;  and  ef.  Wlieaftott 
p.  650. 

«  "Litemational  Law,"  p.  S53. 

*  <'  Des  Droits  et  des  Devoirs  des  Nations  Keatres  en  temps  de  GhuCTO 
lisritimsb'*  t  IL  titie  fiii  s.  8,  p.  821 
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ayeo  lean  hamais,  et  tons  antres  sembablee  genres  d'annes  et 
d'ingtmmeiiB  de  guerre»  servant  a  Tosage  des  troupes."  The 
treaty  of  the  Pyrenees,  1759,  between  France  and  Spain,  also 
confined  contraband  to  monitions  of  war.  The  classing  of 
munitions  of  war  as  contraband  is  the  irredncible  minimnm  of 
the  whole  subject  Phillimore  observes  that  no  Hubner,  no 
professed  advocate  of  neutral  claims,  has  as  yet  maintained  a 
contrary  position  to  that  stated  by  Lord  GrenviUe,  '*  If  I  have 
wrested  my  enemy's  sword  from  his  hands,  the  bystander  who 
furnishes  him  witii  a  fresh  weapon  can  have  no  pretence  to  be 
considered  as  a  neutral  in  the  contest/'  ^  Grotius  says,  **  Yerum 
est  dictum  ...  in  hostium  esse  partibus  qui  et  bellum 
necessaria  hosti  administrate* ' 

2.  As  to  permitting  the  sale  of  such  munitions  to  a  belli-  Stlaof  eonte- 
gerent  within  the  territory  of  the  neutraL    This  is  the  topic  on  omitna  ^ 
on  which  Eistoricus  wrote  his  letters.    The  Conference  ot^^^^ 
Geneva,  1872,  has  hardly  impaired  the  future  value  of  his  UUted. 
arguments,  though  it  declared  that  a  neutral  subject  may 
not  sell  a  ship  to  a  belligerent.     The  subject  is  elsewhere 
discussed :  it  is  here  only  necessary  to  remark  that  at  present 
the  Treaty  of  Washington  cannot  be  said,  in  view  of  the 
general  non-accession  to  its  principles,  to  have  definitely 
established  an  exception  to  the  principle  which  Historicus 
contended   was   the   unanimous  sentence   of  Bynkershoek,  ^^?^  <^ 
Vattel,  Lampredi,   Azuni,  Wheaton,  Sent,  Ortolan,  Story, 
Martens,  Eluber,  and,  finally,  that  of  the  Supreme  Court  of 
the  United  States."/    All  these  authorities  held  that  ""the 
trafiBc  in  contraband  of  war  within  the  neutnd  territory  is 
absolutely  lawful.*'  ^ 

In  AUometf-Gmeral  v.  SiOem,  (1863)  2  H.  &  0.  431, 476,  it  ContnaMiui 
was  argued  that  contraband  trade  was  contra  banas  fnares.  honm  mom. 
Historicus  pointed  out  that  no  decided  case  had  established  ^^ 
the  validity  of  the  contract  of  insurance  on  contraband  good% 
and  that  a  policy  of  marine  insurance  on  goods  whose  transport 
involved  a  breach  of  blockade  was  invalid.    But  decisions 
delivered  shortly  after  the  letteis  of  Historicus  appeared  have 

1  'Letton  of  Solpidiis,''  p.  26. 

«  '<  De  Jure  BeUi  et  Pads,"  L  iii.  e.  L  s.  1. 

*  Letteri»«<InteniaioiialLftw/'Keiitnl  Trade  in  C(mtit^^ 

*  LettanofHiitoKieiiayQaNeiitnlTkademCkntn^ 
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established  that,  by  English  law,  ^  the  oarriage  of  contraband 
goods,  or  voyages  in  breach  of  blockade,  are  not  considered 
illegal;  and  it  necessarily  follows  that  insurances  on  snch  goods 
or  Toyages  are  not  illegal**  (Amonld's  Mar.  Ins.,  s.  760,  refer- 
ring to  60  jKirfe  Ohayasse,  In  re  Qrassebrook,  jmt  Lord  Westbury 
(1865),34L.J.Bankl7;  the  JEUen  (1865),  L.  B.  1 A  and  E 1, 
and  also  earlier  American  decisions).    Has  had  a  material 
bearing  on  his  argument  that  the  conyeyance  of  contraband 
goods  was  not  prohibited  by  municipal  law,  and  possibly  not  by 
international  law,  as  it  was  a  mere  case  of  the  conflict  of  rights. 
By  the  laws  of  some  other  Eaiopean  countries  a  policy  of 
insurance  on  contraband  goods  is  null.^     In  such  cases  in- 
surances upon  ships  and  goods  engaged  in  contraband  trade 
are  yoid.'    The  case  of  the  Buys  y.  Boyd  Exehange  Aseuranee 
OarparaUon  (1897)  shows  that  a  policy  of  insurance  on  contra- 
band goods  is  valid  by  the  law  of  England.    By  the  Customs 
Cons^dation  Act  (Stat.  42  &  48  Vict  (1879),  part  1,  s.  8) 
the  exportation  of  contraband  articles  may  be  prohibited  by 
proclamation  or  Order  in  C!ouncil  under  the  penalty  of  forfeiture 
of  goods  exported.    Further,  the  agent  or  shipper  of  such 
goods  is  liable  to  a  fine  of  £100.    The  Prussian  Government 
has  incorporated  in  its  Code  of  Municipal  Law  an  article 
prohibiting  the  carriage  by  its  subjects  to  any  other  nation  of 
contraband,  consisting  of  munitions  of  war,  or  of  articles  for- 
bidden by  treaties  of  the  nation  to  whom  it  is  carried.'    It 
seems  clear  that  this  provision,  which  was  in  force  at  the 
time  of  the  Crimean  War,  was  infringed  and  evaded  as 
widely  as  the  Foreign  Enlistment  Act,  1819,  was  infringed 
during  the  American  Civil  War,  1861-64.^    It  is  too  soon  to 
say  whether  Japan  will  insist  on  her  belligerent  rights  in 
1904  as  the  United  States  insisted  in  1871,  in  reference  to 
the  sale  of  vessels  of  war."     The  subject  has  been  else- 
where discussed.    It  is  su£Bcient  to  say  here  that  Phillimore,' 

>  Cf.**lfaritime  Code  of  HolUnd,  Marine   Xnsaxtnce,''   Art  599,  c  iT.; 
Spaniah Ckide,  Ait  781, «.  4;  Portagiuw Code,  Art  600, oi.  a 

>  Cf.<*  Maritime  Codes,'' by  HuHonoarJadgeBaikM;  Effingham  WOa^ 

•  '<P)reiiflB]echeeLandrecht,''B.iiiL2084,p.416. 
«  FhiUimore,  toL  iii  i.  210. 

•  Cf.  Article  on  <<  International  Law  and  the  War,"  by  Sir  J.  MacdooneU* 
miMewik  Omimry  Magagifie,  Jnl j,  1904,  p.  146. 

•  M  intarnational  Law,"  toL  ilL  m.  280-238. 
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Hantefenille,^  Galiani,'  Pistoye  and  Duverdy  '  oonsider  that  a  Writm  who  ' 
neutral  State  is  bound  to  prohibit  the  sale  of  contraband  on  thenla?^ 
ks  own  territory,  a  view  which  constitutes  the  Ultima  Thide  ot^^^l^ 
neutral  obligation.  tmSr 

3b  The  carrying  of  materials  of  a  kind  which  does  Rot  ^ho  cbnTcj* 
eertainly  indicate  whether  their  destination  be  for  belligerent  "g|^^^^ 
or  ordinary  commercial  purposes — res  ancipUis  vd  prtnndsciii  caata^bmL 
urns. 

It  is  proposed  to  discuss  the  question  here  from  the  point 
of  yiew  of  the  authoritatiTe  writers,  from  the  judgments  of 
Lord  Stowell,  and  from  unilateral  acts,  such  as  naval  regula- 
tions and  commercial  codes  of  different  countries.  The  subject 
will  be  discussed  from  the  point  of  view  of  treaties  later. 

Giotius  says  on  this  head  that  the  conditions  of  the  war  are  vim  of 

to  be  considered.    ^  For  if  I  cannot  defend  myself  except  by 

intercepting  what  is  sent,  necessity,  as  elsewhere  explained, 

gives  us  a  right  to  intercept  it,  but  under  the  obligation  of 

restitution,  except  there  be  cause  to  the  contrary.    If  the 

supplies  sent  impede  the  exaction  of  my  rights,  and  if  he  who 

sends  them  may  know  tois — as  if  I  were  besieging  a  town^  or 

blockading  a  port,  and  if  surrender  or  peace  were  expected — ^he 

wiU  be  bound  to  me  for  damages,  as  a  person  would  who 

liberates  my  debtor  from  prison  or  assists  his  flight  to  my 

injury :  and  to  the  extent  of  the  damage,  his  property  may 

be  taken  and  ownership  thereof  be  assumed  for  the  sake  of 

recovering  my  debt    If  he  have  not  yet  caused  damages,  but 

have  tried  to  cause  it,  I  shall  have  a  right  by  the  retention 

of  his  property  to  compel  him  to  give  security  for  the  future 

by  hostages,  pledges,  or  in  some  other  way.    But  if,  besides, 

the  injustice  of  my  enemy  to  me  be  very  evident,  and  he 

confirms  him  in  a  most  unjust  war,  he  will  then  be  bound  to 

me  not  only  civilly  for  the  damage,  but  also  criminally,  as 

being  one  who  protects  a  manifest  criminal  from  the  judge 

who  is  about  to  inflict  punishment :  and  on  that  ground  it 

will  be  lawful  to  take  such  measures  against  him  as  are  suitable 

>  •'I)eiI)raitietdflsI)eTolndetKati<nuKeatra^''tiltitTiiL8.8. 
'  '*lkf  Dover!  de'  Ptincipi  Keutrali  reno  i  Ghieir^guuiti,  e  de  cjucsto  Teno 
iKeatnU.''e.tz.t.4. 

«  « IMttf  dM  FriMB  ICir.,"  i  L  pp.  894, 895. 
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to  the  offence,  aocording  to  principles  laid  down  in  speak- 
ing of  punishment,  and  therefore  to  that  extent  he  may  be 
sabject  to  spoliation.**  ^  Gfotios  gives  prcTionsly  as  ezao^>leB 
of  articles  aneipitis  vd  promiBOui  ftau$,  money,  piOYisions,  ships, 
and  their  fnmitnre. 

Fhillimore  observes  that  Bynkershook*  ^  jnstly  rejects  the 
opinion  of  Giotins  so  far  as  it  relates  to  any  distinction  between 
the  justice  and  injustice  of  a  war/'  It  is  clear,  however,  that 
Vjew  ol^  ^  Yattel  was  in  the  habit  of  drawing  this  distinction.*  Bynker- 
shock  came  to  the  conclusion  that  warlike  instruments  and  all 
things  capable  of  use  in  war  were  contraband.  But  he  drew  a 
distincticm  between  maUria  (1)  per  $$  heUo  apta;  (2)  «b  qua 
quid  leUo  aptari  pomL  To  interdict  the  last-named  as  con- 
traband,  he  observes,  would  be  a  total  prohibition  of  all 
commerce,  and  it  might  be  as  well  so  expressed  and  under- 
stood.  The  fact  that  Bynkeishoek  excepted  raw  materials 
from  the  category  of  contraband  suggests  that  he  cannot  be 
considered  universally  a  great  champion  of  belligerent  rights^ 
as  he  was  described  by  Historicus.  The  arguments  of  Bynker- 
shoek  from  treaties  on  this  subject  are  severely  criticiaed  by 
Sir  B.  Fhillimore.^  He  relied  on  two  treaties  between  the 
Swedes  and  Dutch  in  1675  and  1679,  and  one  between  the 
English  and  Dutch  in  1674^  as  constitutiDg  the  semblance  of 
a  general  custom  excluding  the  materials,  out  of  which  con- 
tiaband  goods  are  formed,  from  the  category  of  contraband. 
Elsewhere  he  admits  that  one  or  two  treaties,  which  vary  from 
the  general  usage,  do  not  alter  the  law  of  nations.*  Fhillimore 
observes  that  nobody  was  better  aware  than  Bynkershoek  that 
three  treaties  are  quite  insuflScient  to  constitute  the  semblance 
of  a  general  custom.  Again,  he  cites  three  edicts  of  the  Dutch 
in  the  seventeenth  century  pronouncing  raw  materials  con- 
traband,  which  he  summarily  pronounces  exceptions.  Bynker- 
shoek devotes  a  considerable  discussion  to  the  question 
whether  saltpetre  ought  to  be  admitted  in  the  catalogue  of 
contraband   article&      Frince   Bismarck,  it   would   appear, 

1  «De  Jure  BeUi  et  Pads,"  1.  iii  c  L  s.  5.  •  Q.  J.  P.c  x. 

*  «<  Droit  des  Gens,"  book  iii.  o.  x.  1. 180. 
«  **Iiitenuiiioiua  Law,"  toL  iii.  a.  286.  •  Q.  J.  P.  L  i  o.  x. 
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regarded  the  letentioii  (tf  saltpetre  in  the  lists  of  contraband 
as  being  objectlefls  under  the  conditions  of  modem  war.^ 
Notwithstanding*  these  donbts,  saltpetre  always  has  been 
considered  contraband,  being  in  Bynkershoek's  time  con* 
sidered  as  synonymons  with  gunpowder. 
Zonch,  the  English  aatboritatiye  writer  on  international  Views  of 

ZOQfill 

law,  argnes  the  question  upon  first  principles.  On  the  one 
hand,  he  says^  it  may  be  contended  that  the  law  of  contraband, 
being  of  a  penal  character,  is  not  to  be  extended  beyond  its 
strict  meaning,  and  the  argument  from  the  prohibition  of  a 
composite  thing  to  the  prohibition  of  the  elements  of  which 
it  is  compounded  is  illogicaL  On  the  other  hand«  it  consists 
with  sound  reasoning  to  say  that  where  the  reason  for  the 
prohiUtion  of  both  is  applicable,  the  law  is  equally  applicable 
to  both  (^  ubi  est  eadem  ratio  prohibitionis,  materiso  et  spedei, 
idem  jus  in  utraque  censendum  est*'),  especially  when  the 
object  is  to  prerent  fraud ;  and  therefore  it  was  that  in  the 
Boman  law  the  fEunoua  Senatus  C!onsultum  Macedonianum, 
when  it  forbade  loans  to  a  minor,  forbade  also  the  things  for 
which  money  could  be  procured,  oum  cofUractus  frauiem  dopit. 
So  it  is  according  to  the  jus  commune  that  when  weapons  made 
of  iron  are  pronounced  to  be  contraband,  the  iron  of  which 
they  are  made  should  fall  under  the  same  ban.' 

Heinneccius,  considered  by  Bynkershoek  and  Phillimore  to  Views  of 
be  the  principal  writer  on  the  subject  of  conditional  contraband,  ^'^^^'^ 
obsenres,  **  Sometimes  it  is  of  great  importance— in  wars  eren 
things  of  the  smallest  importance  acquire  importance— if  the 
enemy  is  labouring  in  want :  nor  is  there  elsewhere  any  resource 
for  things  of  the  kind  required.  Often  strongly  fortified  cities 
experience  the  want  of  fuel,  or  of  burnt  wine,  and  the  soldier 
of  the  garrison  more  readily  endures  thirst  than  the  want  of 
these  things.  Who,  therefore^  denies  it?  Both  citizens  and 
foreigners  deserve  badly  of  the  Bepublic,  who  render  such 
things  to  our  enemies,  without  which  they  should  hare  been 
easily  reduced  to  surrender.  But  it  is  still  true  that  in  time 
of  war,  not  only  does  conmierce  cease  between  enemies,  but 

>  8ee  qnototioa  in  «•  GeScken,**  HbltModoriPf  HMidbook,  It.  728. 
a  xjuiiet  Jodie.  Fecial,''(2aMit.  Fin.  8|S.& 
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eyen  interoonne  with  friends  and  with  peoples  of  neutral 
position  cannot  be  freely  pennitted  with  the  enemy  (unless 
the  fonner  stipulate  for  security  from  both  belligerents).  For 
since  everything  is  lawful  indefinitely  for  one  belligerent 
against  the  other  which  is  necessary  for  prosecuting  war,  it 
will  clearly  be  lawful  to  obstruct  even  a  friendly  nation  from 
oarrybg  tilings  to  the  enemy  by  means  of  which  his  circum- 
stances may  be  rendered  more  secure  and  more  suited  to 
conduct  war/'  ^ 

In  another  passage  Heinneccius  says,  ''It  has  been  estab- 
lished by  several  treaties  between  States  what  goods  it  is 
considered  wrong  to  convey  to  an  enemy.  On  this  subject 
there  are  extant  treaties  of  the  King  of  Spain  with  the 
Belgians,  of  the  King  of  France  with  the  Hanseatic  States, 
with  the  Datch,  of  the  English  with  the  Poles  and  the  Swedes, 
and  several  others  of  the  like  kind,  in  which  we  observe  that 
all  arms  of  an  explosive  character  are  classed  with  prohibited 
goods,  and  their  apparatus,  such  as  engines  for  hurling 
missiles,  bombs,  mortars,  petards,  powders,  balls  of  pitch, 
carriages  for  guns,  forks,  bandoliers,  nitrate  powder,  ropes  fit 
for  catching  fire,  nitrate  of  salt,  fire-bslls,  so  also  spears, 
swords,  helmets  of  leather  or  metal,  breastplates,  battle-axes, 
spikes,  horses,  saddles,  and  other  warlike  instruments.  Nay, 
also  wheat,  barley,  oats,  pulse,  salt,  wine,  oil,  sails,  ropes,  and 
everything  else  connected  with  fitting  out  ships.  •  «  .  But 
there  are  some  things  concerning  which  there  has  been  some 
difference  between  States,  whether  they  are  to  be  considered 
in  the  category  of  prohibited  articles.  There  has  been  some 
doubt  as  to  sword  sheaths.  •  •  .  .  Sword  sheaths  are  not  less 
necessary  to  a  belligerent  than  swords ;  and  although  he  may 
not  wound  with  a  scabbard,  or  deal  out  slaughter  with  it,  yet 
the  swords  themselves  would  be  rendered  useless  unless  the 
scabbards  protected  them  from  rain  and  rust.  Therefore,  the 
very  same  reason  that  impels  to  the  prohibition  of  sails, 
ship-ropes,  com,  easily  admits  of  being  applied  to  scabbards 
themselves.*'' 

>  **  De  Jar.  Prine.  eire.  Gom.,"  a.  12. 

*  «Do  Narib.  ob.  Vect  Bieie.  Tetii  Comm..*'  xir. 
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Heumecdus  waa  a  priyy  counoillor  of  the  King  of  Pnu8ia» 
a  oiicamstaaoe  which  renders  it  remarkable  that  he  shonld  have 
indaded  in  the  category  of  contraband  nayal  stores  and  pro- 
visions of  erery  kind.  In  spite  of  his  position,  his  writings 
do  not  seem  to  have  i^pired  the  policy  of  his  oonntry.  The 
category  of  contraband  as  stated  by  Heumeccins  is  &r  more 
extensiye  than  any  adopted  by  Great  Britain,  though  it  may 
exhibit  a  oonnterpart  to  the  Bnssian  nayal  regulations  of  1904. 
It  is  difficult  to  refirain  from  commenting  on  the  indecisive 
and  almost  puerile  discussion  instituted  by  Bynkershoek  and 
Heinneceius  as  to  whether  scabbards  are  contraband.  The 
serious  issue  of  the  subject  is  whether,  under  the  pretext  of 
contraband,  all  commerce  between  maritime  nations  shall  be 
interdicted.  Heinneceius,  after  practically  interdicting  all 
commerce  between  the  neutral  nations  and  a  belligerent, 
enters  with  xest  upon  the  discussion  whether  a  neutral  should 
sell  scabbards  to  a  belligerent. 

Phillimore  speaks  slightingly  of  Hubner's  **  De  la  Saisie  des  2e^^  ^ 
Batimens  Neutres.*'  Nevertheless,  this  writer  merely  enunciates  grMt 
a  principle  of  Yattel  when  he  says  that  the  only  duty  of  the  ^SSS%.^ 
neutral  is  to  be  tii  leUo  medius,  and  not  to  refuse  to  one 
belligerent  what  he  grants  to  another.^  Hubner  gives  a  long 
list  of  contraband,  and  attempts  to  make  a  '*  fixation  de  la  con- 
trebande  de  guerre  au  premier  et  au  second  chef'*  ^C!ontre* 
bande  au  premier  chef  includes  the  class  of  goods  useful  only 
for  war,  and  some  of  those  andpitis  uiuB,  but  only  when  sup- 
plied to  besieged  or  blockaded  placea  **  Oontrebande  au  second 
chef*  includes  articles  of  both  classes  which  are  furnished  to 
one  belligerent  and  refused  to  another.  Ward*  observes  that 
the  conclusion  of  Hubner's  long  argument  is  that  none  of 
the  things  in  his  long  catalogue  can  ever  become  contraband 
at  all,  so  long  as  the  neutral  is  content  to  furnish  both  bel- 
ligerents with  them  at  the  same  tima  Sir  B.  Phillimore' 
considers  that  Hubner's  views  have  neither  reason  nor  usage 
to  recommend  them. 

In  Attametf'Oenerai  v.  Sittem,  (1868)  2  H.  &  C.  431,  508, 

*  Cf.  Bynkenhoek,  Q.  J.  P.,  L  i.  e.  ix.;  Vattel,  •«  Droit  des  Oen,"  L  iii.  c  7. 
>  **OaaMbnd;'p.  180.  *  *'  Intenistioiial  Law,"  toL  iii  s.  341. 
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Whether 
balance  of 
nftval  power 
erase  of 
▼aritncein 
contraband 
listB.   Que. 


Pollock,  O.B.,  obflerred  that  jorirtB  diffeied  widely  horn  oaeh 
other  on  the  Bubjeots  of  beUigerent  rights  and  neutral  duties, 
and  even  generally  on  international  law.  Bnt  sinee  the  date 
of  this  oaae  and  the  Geneva  C!onfeiencey  the  Institate  of 
International  Law  has  been  fonnded,  and  ^professors  ol^  and 
writeis  on,  international  law  have  done  a  great  deal  towards 
rendering  dootrine  harmonioos  and  consistent.**^  The  Hagne 
Oonference  most  be  added  to  the  other  occasions  addnced  by 
Ur.  W.  E.  Hall  on  which  the  body  of  civilized  nations  have 
united  in  prescribing  general  roles  of  international  condnot 
The  fact  that  a  powerfol  belligerent  like  Bnssia  should  have 
modified  her  regulations  in  deference  to  neutral  representa- 
tions is  a  feature  of  good  omen  in  international  law,  and 
none  the  less  so  that  the  concession  was  made  during  a  oontest 
which  was  marked  by  patent  derelictions  from  the  highest 
standard  of  either  belligerent  right  or  neutral  duty. 

It  is  quite  impossible  to  deduce  any  general  law  of  contra- 
band from  treaties,  since  for  the  last  fifty  years  there  have 
been  repeated  instances  of  the  same  nation  concluding  treaties 
in  a  different  sense  on  the  subject  with  different  States  at  the 
same  time.'  But  Grotius  seems  to  derive  the  belligerent 
right  of  stoppbg  contraband  in  tranniu  from  treaties  or 
''old  conventions.'*  The  remedial  branch  of  the  law  of  oon- 
traband  may  thus  be  based  on  treaty  law. 

Loccenius  comprehends  provisions  generally  in  his  class  of 
contraband.*  In  the  *< Enoydopasdia  of  Laws**  it  is  stated,^ 
**  In  the  domain  of  theory  there  are  two  distinct  tendencies. 
Jurists  belonging  to  the  maritime  powers,  jealous  of  their 
belligerent  rights,  tend  to  sustain  the  existing  uncertainty. 
Those  who  belong  to  the  weaker  and  neutral  States  would 
restrict  contraband  to  a  limited  number  of  articles.** 

This  generalization  does  not  apply  to  the  authoritative 
writers.  BynkerBhoek  wrote  before  Holland  lost  her  man* 
time  supremacy .'    Yet,  as  has  been  seen,  he  considered  that 

>  Hall's  « IntematioDal  Law,"  Inixodiietion. 

•  Cf.  Fhillimore's  <<  Intematianal  Law,"  voL  iii.  p.  845,  and  <<  Eii07clop»dia 
Laws  of  England,"  art  <«  Contraband." 

•  "De  Jnre  Marit.,"L  I.  c.  ir.  n.  5,  p.  41.  *  pi  6,  art  •* Contraband." 

•  CC  HaU's «« Intenutional  Law,"  p.  644. 
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materials  out  of  which  contiaband  goods  are  fotmod  are  not 
contiabandy  and  herein  puts  neutral  rights  on  their  highest 
footing.  Historically,  Prossia  has  always  been  a  weak 
nayal  Power.  But  Heinneocius,  who  was  a  Prussian  privy 
councillor,^  regarded  every  species  of  provisions  as  uncon* 
ditionally  contraband.  Again,  Zouch,  the  English  authorita- 
tive writer  on  international  law,  does  not  approach  in  severity 
the  views  of  Heinneocius.  While  Zouch  considered  ship- 
building materials  contraband,  he  does  not,  like  Heinneodos, 
include  every  class  of  provisions,  as  well  as  naval  stores,  in 
the  category  of  contraband.  Further,  while  Heinneocius 
classed  ship-building  materials  as  unconditionally  contraband, 
Zouch  evidently  only  consideis  them  contraband  by  destina- 
tion, laying  down  that  their  seizure  can  only  be  justified 
where  there  is  fraud*  Again,  Hautefeuille  is,  perhaps,  the 
writer  who  has,  in  modem  times,  advocated  with  most  detail 
the  inclusion  of  mere  munitions  of  war  as  contraband.  But 
in  1848,  when  Hautefeuille's  work  appeared,  France,  though 
in  the  throes  of  revolution,  could  not  be  called  a  weak  neutral 
Power.* 

In  the  domain  of  theory,  the  last  word  on  the  subject  seems  proponk  of 
to  be  that  of  the  «Annuaire  de  llnstitut  du  Droit  Inter- J^^^J^** 
national/'  1896,  p.  230,  where  it  is  proposed  to  do  away  ?5^?'^^v|y. 
with  **  les  pretendues  contrebandes  d&ign6es  sous  le  noms,  rditiTe  eon- 
soit  de  contrebande  relative,  concemant  dee  articles  (u$ui^"^'^ 
atkeipiHs)  susceptibles  d'dtre  utilise  par  un  belligerent  dans 
un  but  militaire^  mais  dont  I'usage  est  essentiallement  paci- 
fique,  soit  de  contrebande  accidentelle,  quand  les  dits  articles 
se  servent  specialement  aux  buts  militaires  que  dans  une 
circonstance  particuli^re."     The  right  of  pre-emption,  how- Bntrig^tof 
ever,  is  reserved  to  the  belligerent  in  the  case  of  objects  SSmt^^ 
a/neipiH$  iuus  seized  wbUe  in  tranniu  towards  a  port  of  his  ^^j^f^^l^ 
adversary.    Lord  Beay,  in  presiding  at  the  recent  session  of  the 

^  **  CoUeetanea  Joridiea,**  toL  i^  piece  t. 

•  Sir  H.  MaxweU*8  <«Life  of  the  Duke  of  WeUrngtoa,"  toI.  ii  pp.  859, 868: 
<*  Xerl  Stenhope's  ConTemtums,**  p.  814;  whence  it  appeen  that  about  thif  date 
the  Duke  oi  WeUingtoo  had  eomiderable  apprehension  of  inTaaian,  and  deelaied 
that  Eaghuid  could  not  afford  to  protest  against  the  Spanish  marriages  of  the  sons 
of  Look  Philippe. 
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Institute  of  International  Law,  alluding  to  the  subject  of  con* 
traband  of  war,  said  that  in  1896,  at  Venice,  the  Institute  laid 
down  rules  on  contraband  which  had  been  of  a  fftr-reaching 
character.  It  only  recognized  five  categories  of  artidee  as 
being  absolute  contraband  when  carried  by  sea  at  the  cosV 
of  a  belligerent,  and  to  the  destination  of  a  belligerent. 
Accidental  and  rektiTe  contraband  were  not  reoogniaed,  but 
a  belligerent  had  the  right  of  sequestration  or  pre-emptioQ 
of  articles  which  might  be  useful  for  warlike  as  well  as  for 
peaceful  purposes.  In  1895  the  committee  had  proposed  the 
following  rules : — 

Articles  which  can  be  of  use  both  for  warlike  and  for  pacific 
purposes  arejnot,  in  general,  to.be  considered  contraband.  They 
can  be  considered  such  if  they  are  immediately  and  specially  in- 
tended for  the  military  or  naval  forces  or  for  nulitary  operations 
of  the  enemy,  if  they  have  been  included  in  a  previous  declaration 
issued  by  the  belligerent  Oovemment  at  the  commencement  of 
the  war,  in  accordance  with  Clause  30  of  the  rules  adopted  by 
the  Institute  with  regard  to  maritime  prizes  in  1882.  The 
Institute  had  given  to  neutrals  a  greater  immunity  than  they 
could  claim  in  accordance  with  the  well-established  practice  of 
international  law,  which  admitted  the  rights  of  a  belligerent  to 
proclaim  what  it  considered  absolute  and  relative  or  accidental 
contrabuid.  An  international  conference  should  meet  to  deal 
with  the  subject  of  contraband  in  order  that  the  difficulties 
might  be  avoided  which  arose  after  declaration  of  war,  and 
which  were  the  result  of  the  right  claimed  by  a  belligerent  to 
give  his  own  interpretation  of  the  character  of  contraband.^ 
Ttot  T.  B.  Professor  T.  E.  Holland,  in  a  letter  to  the  Times,  March  12^ 
1904,  observed,  ^Articles  are  'contraband  of  war'  which  a 
belligerent  is  justified  in  intercepting  while  in  course  of 
carriage  to  his  enemy,  although  such  carriage  is  being  effected 
by  a  neutral  vessel  Whether  any  given  article  should  be 
treated  as  contraband  is,  in  the  first  instance,  entirely  a 
question  for  the  belligerent  Gk>v6mment  and  its  prize  court. 
A  neutral  Oovemment  has  no  right  to  complain  of  hardships 
which  may  thus  be  incurred  by  vessels  sailing  under  its  flag, 
'  Ttme$,  September  21, 1904. 
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but  is  bonnd  to  acquiesce  in  the  yiews  maintaiQed  by  the 
belligerent  (Joyemment  and  its  courts^  unless  these  yiews 
involye,  in  the  language  employed  by  Lord  Granville  in  1861, 
*  a  flagrant  yiolation  of  international  law/  This  is  the  begin- 
ning and  the  end  of  the  doctrine  of  contraband.  A  neutral 
Ooyemment  has  none  other  than  this  passive  duty  of  ac- 
quiescence. Its  neutrality  would  not  be  compromised  by  the 
shipment  from  our  shores  of  any  quantity  of  cannon,  rifles,  and 
gunpowder." 

It  is  now  proposed  to  examine  the  question  of  conditional 
contraband  from  the  view  of  English  prize  law  as  contained 
in  the  judgments  of  Lord  StowelL 

In  the  ffiimous  case  of  the  Swedish  convoy,  determined  in  Views  of  Lord 
the  English  Court  of  Admiralty  in  1799,  Sir  W.  Scott  (Lord  ®*^*^ 
Stowell)  states,  ''That  tar,  pitch,  and  hemp,  going  to  the 
enemy's  use,  are  liable  to  be  seized  as  contraband  in  their  own 
nature,  cannot,  I  conceive,  be  doubted  under  the  modem  law 
of  nations,  though  formerly,  when  the  hostilities  of  Europe 
were  less  naval  than  they  have  since  become,  they  were  of  a 
disputable  nature,  and  perhaps  continued  so  at  the  time  of 
making  that  treaty  "  (that  is,  the  treaty  of  1661  between  Great 
Britain  and  Sweden,  which  was  still  in  force  when  he  was  pro- 
nouncing this  judgment),  "or,  at  least,  at  the  time  of  making 
that  treaty  which  is  the  basis  of  it— I  mean  the  treaty  in  which 
Whitlock  was  employed  in  1656;  for  I  conceive  that  Yalin 
expresses  the  truth  of  this  matter  when  he  says, '  De  droit  ces 
choses '  (speaking  of  naval  stores)  '  sent  de  contrebande 
aujourdliui  et  depuis  le  oommencement  de  ce  si^e,  ce  qui 
n'etait  pas  autrefois  ndamoins ; '  ^  and  Yattel,  the  best  recent 
writer  upon  these  matters,  explicitly  admits  amongst  positive 
contraband,  '  lee  bois,  et  tout  ce  qui  sort  k  la  construction  et 
k  Parmement  de  vaisseaux  de  guerre.*  Upon  this  principle 
was  founded  the  modem  explanatory  article  of  the  Danish 
treaty  entered  into  in  1780,  on  the  part  of  Great  Britain  by  a 
noUe  lord  (Mansfield)  then  Secretary  of  State,  whose  attention 
had  been  peculiarly  turned  to  subjecto  of  this  nature.  I  am, 
therefore,  of  opinion  that  although  it  might  be  shown  that  the 
I  V«lm,«CamiiL  SOT  rOrfon,'  Ut.  iii  tit.  9,  -Dm  Priaee,"  art  11. 
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nature  of  these  commoditiee  had  been  sabject  to  some  oon- 
troTetsy  in  the  time  of  Whitloek^  when  the  fimdamental  treaty 
was  oonstmoted,  and  therefore  a  discreet  silenoe  eonoeming 
them  was  observed  in  the  composition  of  that  treaty,  and  of 
the  latter  treaty  deriyed  from  it»  yet  that  the  exposition  which 
the  later  judgment  and  practice  al  Europe  had  giyen  upon  this 
subject  would,  in  some  degree^  affect  and  supply  what  the 
treaties  had  been  content  to  leave  on  that  indefinite  and 
disputable  footing,  on  which  the  nations  then  more  generally 
preyailing  in  Europe  had  placed  it."  ^ 

It  is,  howeyer,  objected  to  this  decision  by  Wheaton  (in  the 
text,  p.  651),  that  the  treaty  of  1661  made  no  mention  of  nayal 
stores,  and  the  subsequent  treaties  of  1664  and  1665  expressly 
declared  that  nothing  should  be  contraband  except  what  they 
made  so,  together  with  the  treaty  of  1661.  The  treaties  of 
1664  and  1665  were  equally  silent  as  regards  nayal  stores. 
Mr.  W.  E.  Hall  obseryes  that  according  to  the  opinion  of  Sir 
Leolin  Jenkins,  the  chief  English  authority  on  international 
law  in  the  latter  end  of  the  seyenteenth  century,*  '*  articles  of 
direct  use  for  warlike  purposes  were  alone  contraband  under 
the  common  law  of  nations,  but  that  each  State,  in  order  to 
meet  the  special  conditions  of  a  particular  war,  possessed  the 
right  of  drawing  up  at  its  opening  a  list  of  articles  to  be 
contraband  during  its  continuance."  * 

The  Staadt  Enibden,  (1798)  1  Bob.  26,  was  the  case  of  a 
prize  ship  taken  from  the  English  and  carried  into  Christian- 
sand,  South  Norway.  A  pretended  sale  had  passed  there^  and 
the  yessel  was  retaken  on  a  yoyage  from  Biga  to  Amsterdam, 
laden  with  deals  and  masts.  It  was  adjudged  on  the  facts 
that  the  yessel  had  become  the  property  of  the  neutraL 
The  yessel  was  captured  in  the  first  instance  by  a  French 
priyateer,  and  recaptured.  Sir  W.  Scott  obseryed,  ^Most 
clearly  the  masts  are  liable  to  be  considered  contraband  in 
the  judgment  of  the  most  zealous  adyocates  of  neutral 
commerce.*'^     The  circumstances   of  the  case  were   yery 

*  TheMaHa,  1  C.Bob.  872. 

*  **  Life  and  Comspondence  of  Sir  L.  Jenkins,"  toL  xL  p.  751. 
s  «<  Internatioaal  Uw,"  p.  642.  «  Ibid^  n^ra. 
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peculiar,  as  the  Teasel  was  taken  on  a  voyage  from  Biga,  a 
Bnasian  port,  to  Amateidam,  then  considered  a  port  in  the 
possession  of  the  French,  and  blockaded  by  a  Bnssian  and 
English  fleet  Under  these  facts  it  was  difficult  to  con« 
sider  the  cargo  neutral.  Sir  W.  Scott  suggested  a  doubt 
which  seems  a  little  difficult  to  understand,  saying,  ^An 
auxiliary  fleet  is  not  of  itself  sufficient  to  make  its  (Jovem- 
ment  a  principal  in  a  war.**^  It  therefore  seems  that  the 
doctrine  of  pacific  blockade  is  of  far  earlier  origin  than  that 
usually  assigned  it  in  books  on  international  law.  The  earliest 
instance  of  a  pacific  blockade  usually  adduced  is  the  blockade 
in  1827  by  France,  Great  Britain,  and  Bussia  of  all  the  coasts 
of  Greece  occupied  by  Turkish  forces.*  But  it  seems  quite 
dear  from  the  words  of  Sir  W.  Scott  in  the  StaacU  Embden, 
(1798)  1  Bob.  26, 30,  that  the  doctrine  of  pacific  blockade  has 
an  earlier  origin.  A  fbrther  fact  of  interest  in  this  case 
is  that  in  the  event  of  recapture  the  practice  of  the  prize 
court  in  Lord  StowelFs  time  was  to  order  the  yessel  to  be 
sold,  and  to  award  the  recaptors  one-eighth  of  the  proceeds 
as  salyage.  The  Siaadt  Embden  also  decided  that  the  relaxa- 
tion of  the  principle  of  confiscating  naval  stores,  when  the 
stores  were  native  produce,  going  to  enemy's  ports  on  account 
of  the  country  which  produced  them,  was  not  of  absolute 
application.  Lord  Stowell  referred  to  the  solemn  judgment 
of  the  Lords  of  Appeal  in  ''the  famous  case  '*  of  Med.  Goods 
Bidp,  Soderberg,  where  a  cargo  of  pitch  and  tar,  going  on 
Swedish  (neutral)  account  to  Port  Louis,  was  condemned. 
Innocent  articles  are  liable  to  be  confiscated  when  they  are 
found  in  the  same  ship  as  contraband,  and  they  belong  to  the 
owner  of  the  contraband.* 

The  Twee  Juffreum,  (1802)  4  Bob.  242,  decided  that  tar 
and  pitch,  not  being  the  produce  of  the  exporting  country, 
are  contraband.  The  ofius  probandi  of  showing  that  the  articles 
are  the  produce  of  the  exporting  country  lies  on  the  claimant. 
The  Twee  Juffrewen  was  a  Prussian  ship,  and  claimed  as  the 
property  of  a  Prussian  merchant 

I  •«Iiii«itttkmal  Iaw,**  p.  80.  *  Whetton,  p.  415;  HaU,  871. 

*  Bjrnkenhoek,  IS  a  J.  P.i  bk.  i.  c  12. 
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In  this  oaae  Sir  W.  Soott  obaerred  that  the  gubjeet  of  the 
contraband  character  of  naval  stores  continued  a  vezed  ques- 
tion between  Great  Britain  and  the  Baltic  Powers  throaghont 
the  whole  of  the  eighteenth  century.^  He  added,  ''With 
respect  to  what  has  been  said  of  a  different  nnderstanding 
prcTailing  in  that  country,  I  am  afraid  it  is  not  the  only 
instance  in  which  our  exposition  of  the  law  of  nations  diffem 
from  what  they  («.e.  Pmssia)  are  inclined  to  hold  upon  the 
same  article;  but  I  most  remember  it  is  my  duty  to  adhere 
to  what  I  understand  to  be  the  exposition  authoruied  by 
former  decisions  of  this  court,  founded  on  general  and  dis- 
interested views  of  the  subject**  * 

But  it  is  a  curious  &ct  that  Heinneccius,  a  Prussian  privy 
councillor,  took  the  English  view,  and  considered  that  anything 
of  use  in  outfitting  a  ship  was  unconditioDally  contraband. 
Upon  the  particular  point  in  issue  in  the  Twee  Juffrewen,  Sir 
W.  Scott  observed,  <*  I  take  it  to  be  established  doctrine  of 
this  court  that  pitch  and  tar  are  universally  eontiaband,  unless 
protected  by  treaty,  or  unless  it  is  shown  that  they  aie  the 
produce  of  the  country  from  which  they  are  exported,  in  which 
latter  case  they  are  considered  on  the  lenient  and  modem 
application  of  the  rule  as  subject  to  pre-emption  only.  In 
certain  instances,  where  they  constitute  the  great  staple 
commodity  of  the  exporting  country,  as  of  Sweden,  the 
presumption  may  be  allowed  in  favour  of  the  dainumt  without 
absolute  proof;  but  in  respect  to  East  Friesland,  or  any  part 
of  Prussia,  the  same  presumption  does  not  arise.** ' 

In  the  Apollo,  (1802)  4  Bob.  161,  a  question  arose  respect- 
ing a  quantity  of  hemp,  being  the  produce  of  Bussia,  and  the 
property  of  a  Bussian  merchant,  taken  on  board  a  Prussian 

*  Wheatoii's «« International  Law,"  p.  654. 

'  <*7W0i  Jifffwoam**  (1802)  4Boli.  242, 2i4;  and  of.  the  obaerration  of  Gibbi, 
G.J.,  in  Taylor  ▼.  CwrtU,  (1816)  6  Tannt  608, 624,  as  to  the  differences  between 
the  English  and  foreign  views  of  the  law  of  general  arerage,  bj  which  neither  the 
woonds  of  the  saikn  defending  a  prirate  armed  Tessel,  nor  the  **  wounds  of  the 
ship,"  in  the  case  of  the  soocessfal  defence  of  a  priTate  armed  ressel,  fonn  the 
subject  of  contribntion  in  general  aTerage  by  the  law  of  England.  The  obserra- 
tions  of  FoUock,  G.B.,  in  AUomeff-Oeneral  ▼.  SiUem,  (1863)  2  H.  &  C.  481, 508^ 
as  to  the  antinomies  prevailing  in  international  law  on  the  sabject  of  oontnaband. 
may  also  be  compared  with  those  of  Lord  StoweU  in  the  Ttnee  J^rmam  (nipra). 

*  Ibid.,  sttpro,  p.  243 
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ship,  on  a  voyage  from  Liban  in  Oourland  to  Amsterdam.  The 
eargo  was  restored  on  ftirther  proof  that  the  hemp  was  the 
produce  of  Bnssia. 

In  1801  England  contracted  a  treaty  with  Bnssia,  by 
which  it  was  agreed  not  to  consider  as  contraband  the  mer- 
chandise of  the  prodnoe,  growth,  or  manufacture  of  the 
countries  at  war  which  should  have  been  acquired  by  the 
subjects  of  the  neutral  Power,  and  should  be  transported  for 
their  account  But  Sir  W.  Scott  held  that  the  treaty  did  not 
apply,  as  the  hemp  was  taken  not  in  a  Bussian  but  a  Prussian 
teeseL  In  these  treaties  commerce  meant  commerce  connected 
with  nayigation.  When^  therefore,  the  treaty  spoke  of 
^neutral  ships'*  it  did  not  mean  the  vessels  of  any  neutral 
State,  but  only  those  of  the  contracting  parties.  The  ques- 
tion was  decided  apart  from  the  treaty,  which  at  this  date, 
of  course,  is  not  in  force.  But  the  question  which  remained 
to  be  decided  in  the  ApdUo  {vbi  supm)  was — **  Whether  hemp, 
being  the  produce  and  property  of  the  country,  was  liable  to 
confiscation  ?  '*  The  case  of  Jange  Pieter,  Adm.,  November  12, 
1781,  Lords,  1783,  was  exactly  parallel  because  it  was  also  the 
case  of  a  cargo  of  hemp  on  board  a  foreign  ship.  The  effect  of 
this  and  other  cases  was  that  the  presence  of  the  hemp  in  a 
foreign  ship  did  not  render  it  contraband  if  it  could  be  shown 
that  it  was  a  staple  commodity  of  the  country  of  its  owner. 
Sir  W.  Scott  said,  ^Hemp  is  certainly  liable  to  be  considered 
as  generally  contraband;  but  in  relaxation  of  the  strict 
principle,  the  general  rule  now  prevailing  is  that  being  the 
produce  and  property  of  the  exporting  country,  and  going  in  a 
vessel  of  that  country,  it  is  not  liable  to  confiscation.*'  The 
last  circumstance  being  considered  immaterial,  it  was 
regarded  as  a  case  for  further  proof,  and  the  cargo  was  restored 
on  its  being  shown  that  it  was  the  produce  of  the  country  of 
the  exporter. 

It  is  now  proposed  to  examine  unilateral  acts  of  different  UnilAtani 
countries,  defining  the  category  of  contraband  and  to  ccmipare  ooBtnband.^^ 
them  with  the  Bussian  and  Japanese  declarations  regarding 
4xmtraband  issued  on  the  commencement  of  hostilities.    An 
interesting  point  bearing  on  the  subject  is  mentioned  in  the 
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reply  of  the  English  lawyers  to  the  Pnisstan  Ezpoeition  de 
MotifiB^  issued  in  connection  with  the  seising  of  Prnssian  ships 
as  a  security  for  the  Silesian  loan,  1758.     The  Prassiaii 

^^I^SSJ^r,  lawyers  alleged  that  Lord  Carteret  in  1744,  by  two  verbal 
declarations,  gave  assnrances  to  the  King  of  Pmssia  in  the 
name  of  the  King  of  England  that  nothing  on  board  a 
Prussian  ship  should  be  seised,  except  contraband;  oome* 
quently,  that  all  effects  not  contraband,  belonging  to  the 
enemy,  should  be  free;  and  that  these  assurances  were  after- 
wards confirmed  in  writing  by  Lord  Chesterfield,  January  5, 
1747.  The  English  lawyers  replied  that  the  verbal  declara* 
tions  of  a  minister  in  conversation  might  show  what  he 
thought  to  be  the  law  of  nations^  but  never  could  be  under* 
stood  to  be  equivalent  to  a  treaty  denoting  fiDom  that 
law.^ 

iCilltS^c^e       ^y  ^®  Mercantile  Marine  Code  of  Italy*  it  is  provided 

ofltal^.  that»*' Unless  otherwise  agreed  by  treaties  or  by  special 
declarations  made  at  the  commencement  of  hostilities,  the 
following  articles  are  declared  to  be  contraband  of  war. 
Cannons,  muskets^  carbines,  revolvers,  pistols,  swords,  as  well 
as  other  firearms,  whether  such  as  can   be  carried  or  of 

Baw  materuOs  any  other  description,  munitions  of  war,  military  imple- 
ments of  all  descriptions,  and  generally  all  things  which. 


without  manufacture,  can  be  at  once  used  for  fitting  out 

*|M^  Ad.  miUtary  or  naval  forces."*    •*  The  British  Admiralty  Manual 

ManiiAiof^^    of   Prise   Law,"    1888,   enumerates  as    absolutely    contra- 

1888.      '     band — ^Arms  of  all  kinds  and  machinery  for  manufacturing 

arms,  ammunition  and  material  for  ammunition,  including 

lead,  sulphate  of  potash,  muriate  of  potash,  chlorate  and  its 

materials,  saltpetre  and  brimstone ;  also  gun-cotton,  military 

equipments  and  dothing,  military  stores,  naval  stores,  such  as 

masts,  spars,  ladders,  and  ship-timber,  hemp  and  cordage^  sail 

cloth,  pitch  and  tar,  copper  fit  for  sheathing  vessels,  marine 

engines,  and  the  component  parts  thereof,  including  screw 

propellers,  paddle  wheels,  cylinders,  cranks,  shafts,  boilers, 

>  <*  OoUeetanea  Jviidics,"  voL  i.  p.  152. 

*  "  Neatnl  Bights,"  c  iiL  Art.  216. 

*  Cf.  <•  Maritime  CSodes  of  Ital^,**  tnaaUted  and  annoUkted  hj  His  Honoor 
Judge  Raikee,ed.  1904. 
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inbes  for  boilersi  boiler  plates  and  fire  bars,  marine  cement  and 
the  materials  nsed  in  the  manobotore  thereof,  as  blue  lias  and 
Portland  oement ;  iron  in  any  of  the  following  forms — anchors, 
riyet  iron,  angle  iron,  round  bars  of  iron  from  f  to  f-inoh 
diameter,  rivets,  strips  of  iron,  sheets,  plate  iron  exceeding  a 
quarter  oi  an  inch,  and  Low  Moor  and  Bowling  plates.  Con- 
ditionally contraband— ProYirions  and  liquors  fit  for  consump- 
tion of  army  or  navy,  money,  telegiaphic  materials,  such  as 
wire,  porous  caps,  platina,  sulphuric  acid,  and  zinc;  materials 
for  the  construction  of  a  railway,  as  iron  bars,  sleepers,  coals, 
hay,  horses,  rosin,  tallow,  timber. 

The  Prussian  Prison  Beglement  of  June  20,  1864,^  the  The  Pranian 
Austrian  mimsterial  wrorderungen  of  March  3,  1864^  s.  7,  ^SS^Tud^^^ 
and  of  July  9, 1866,  &  4,  define  contraband,  the  former  as  ^^^ 
^  all  things  which  may  be  employed  directly  (unmiitdbar)  for  verorderungen 
the  war ;  ^  the  latter  adds  the  exception  of  such  reasonable 
provisions  of  prohibited  articles  as  may  be  necessary  for  the 
ship's  protection.    The  Japanese  declaration  regarding  contra- 
band in  the  late  war,  as  transcribed  from  the  Times,  Feb* 
ruary  10, 1904,  was  as  follows : — 

First  class:  Military  weapons,  ammunition,  explosives, Japanefe 
and  materials,  including  lead,  saltpetre,  sulphur,  etc.,  and  Feb.  lof  i^. 
machinery  for  making  them;  uniforms,  naval  and  military, 
military  accoutrements,  armour-plated  machinery,  and  materials 
for  the  construction  or  equipment  of  ships  of  war,  and  all 
other  goods  which,  though  not  coming  under  this  list,  are 
intended  solely  for  use  in  war.  The  above-mentioned  articles 
will  be  regarded  as  contraband  of  war  when  passing  through  or 
destined  for  enemy's  army,  navy,  or  territory. 

Second  class:  Provisions,  drinks,  horses,  harness,  fodder, 
vehicles,  coal,  timber,  coins,  gold  and  silver  bullion,  and 
materials  for  construction  of  telegraphs,  telephones,  railways. 
The  above-mentioned  articles  will  be  regarded  as  contraband 
of  war  when  destined  for  enemy's  army  or  navy,  or  in  such 
cases  where,  being  goods  arriving  at  enemy's  territory,  there 
is  reason  to  believe  they  are  intended  for  use  of  enemy's  army 
or  navy.    Exception  has  been  made  as  regards  articles  mani- 

•  Ci  Arts. 
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festly  intended  for  nse  of  yeasels  carrying  thenu  Prize  oourts 
at  Sasebo,  Tokia 
BnnUa  dedA-  The  following  are  the  Bussian  Regulations  declaring  con* 
^^^^2^*  traband  which  leoently  acquired  prominence  in  connection 
Mut^^l^  with  seizures  of  British  ships : — ^Declared  contraband  of  war : 
Armsi  mnnitions,  explosives,  and  substances  used  for  manu- 
facture of  explosives ;  materials  used  for  artillery,  engineering, 
and  baggage  trains,  such  as  gun-carriages,  campaign  kitchens, 
carts,  barbed  wire,  pontoons,  harness,  etc ;  articles  of  military 
equipment  and  clothing,  ships  constructed  for  purposes  of  war, 
boilers,  and  all  kinds  of  ship  machinery;  every  kind  of  com- 
bustible^ such  as  coal,  naphtha^  alcohol,  and  similar  substances ; 
materials  and  objects  for  telegraphic  and  telephonic  installa- 
tions, or  for  construction  of  railwaj^s  generally ;  all  objects 
intended  for  war  by  sea  or  land,  including  rice,  provisions, 
horses,  etc.  Assimilated  to  contraband  are  the  following  acts : 
Transport  of  enemy's  troops,  despatches,  and  correspondence, 
and  furnishing  transports  and  ships  of  war  to  the  enemy* 
Neutral  ships  captured  while  engaged  in  flagrant  act  of  con- 
traband can,  according  to  circumstances,  be  seized  and  even 
confiscated.  Further,  early  in  May  the  Bussian  Government 
issued  an  additional  notification  declaring  cotton  to  be 
contraband.^ 

The  following  observations  on  the  history  and  effect  of 
belligerent  regulations  regarding  contraband  are  of  interest: 
*'  The  maritime  Powers  have  begun,  especially  since  the  latter 
end  of  the  last  century,*  to  issue  declarations  at  the  beginning 
of  the  war  to  advertise  the  neutral  Powers  that  they  shaU  look 
upon  such  and  such  merchandises  as  contraband,  and  to  fore- 
warn them  of  the  penalties  they  intend  to  inflict  upon  those 
who  shall  be  found  conveying  them  to  the  enemy.  These 
declarations  are  rather  advertisements  than  laws ;  nor  can  their 
effect  by  any  means  be  extended  to  these  neutral  Powers  with 
which  the  powers  that  issue  them  have  treaties  of  commerce.'*  * 


O.  F.  Ton 

IffftrtonB  on 

hiflioiy  and 

force  of 

belligttent 

deeluaiiona 

ngaiding 

conkftband. 


>  2V«M,lCarc]i  1,1904. 

*  LoQiB  XIV.  set  the  example,  1681. 
Nentnlitat,*'  p.  80. 
p.  897. 

•  «Law  of  Natiou,**  1802,  hy  0.  F.  too  Martens,  book  TiiL  c  tL  a  12 
pp.  881,882. 


See  Henning^s  ■<  Abhandlong  der 
See  another  declaration,  1744,  in  Boochard,  « Theorie,** 


CHAPTER  Xai—ieanHnuei). 
PABT  IV. 

OOHTBABAHD  OF  WAB  (conHflUed). 

It  is  proposed  now  to  disoiun  what  has  been  tenned  NMlisrima 
Juris  ChnHum  QusBttio,  viz.  Whether  erer,  and  if  erer,  under 
what  ciroiimstances,  provisions  are  contraband  ?^ 

Professor  T.  R  Holland,  in  a  letter  to  the  Times,  elicited  by  Fhtf«iiQrT.S. 
the  sinking  of  the  Knight  Oammander,  made  the  following  ijMoiate  and 
obseryations :  ^  A  far  more  important  question  is,  I  venture  g^^^[||^ 
to  think,  raised  by  the  Bossian  list  of  contraband  sweeping,  as 
it  does^  into  the  category  of  'absolute  contraband  artides' 
things  such  as  provisions  and  coal,  to  which  a  contraband 
character,  in  any  sense  of  the  term,  has  usually  been  denied 
on  the  continent^  while  Great  Britain  and  the  United  States 
have  admitted  them  into  the  category  of  '  conditional  contra- 
band *  only  when  shown  to  be  suitable  and  destined  for  the 
armed  forces  of  the  enemy,  or  for  the  relief  of  a  place  besieged. 
Still  more  unwarrantable  is  the  Bussian  daim  to  interfere 
with  the  trade  in  raw  cotton.  Her  prohibition  of  this  trade 
is  wholly  unprecedented,  for  the  treatment  of  cotton  during 
the  American  CivU  War  will  be  found  on  examination  to  have 
no  bearing  on  the  question  under  consideration.  I  touch 
to-day  on  this  large  subject  only  to  express  the  hope  that 
our  (Government,  in  concert,  if  possible,  with  other  neutral 
Gk>vemments,  has  communicated  to  that  of  Bussia  a  protest 
in  language  as  unnustakable  as  that  employed  by  our 
Foreign  Office  in  1885 :  <I  regret  to  have  to  inform  you,  H. 
TAmbassadeur,*  wrote  Lord  Granville,  Uhat  her  Majesty's 
I  Fhfllimor^a  ««Iiiteniiiiaiil  Uw,**  vd.  ni.  a  245,  p.  835. 

P 
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GoTemment  feel  compelled  to  take  exception  to  the  proposed 
measure,  as  they  cannot  admit  that,  consistently  with  the 
law  and  practice  of  nations,  and  with  the  rights  of  neutrals, 
provisions  in  general  can  be  treated  as  contraband  of  war/ 
A  timely  warning  that  a  claim  is  inadmissible  is  surely  pre- 
ferable to  waiting  till  bad  feeling  has  been  aroused  by  con- 
crete application  of  an  objectionable  doctrine."  ^ 
Theqnwtioii  It  is, perhaps,  reasonable  to  assume  that  the Bussian negotia- 
cotton  em  be  tions  declaring  raw  cotton  contraband  are  at  least  partially 
€0Di|[»b8iid«  ^  Y^  explained  by  the  rapid  rise  of  Japan  as  a  cotton- 
spinning  country — a  rise  weU  attested  by  consular  reports^ 
and  by  more  than  one  impartial  obseryer.  It  need  hardly  be 
insisted  that  there  is  nothing  in  international  law  which  can 
justify  Bussia  in  aiming  a  blow  at  the  industries  of  Japan 
under  the  pretext  of  regulating  contraband  trade.  Such 
action  is  driven  for  a  precedent  to  the  Berlin  decree  of 
Napoleon.  As  early  as  Von  Martens  the  principle  was  fiuniliar. 
'*  Sometimes  the  list  of  contraband  has  been  swelled  out  with 
merchandises  which  are  not  evidently  and  unequivocally  in- 
'  tended  for  the  purposes  of  war  though  they  may  be  useful 
to  the  enemy  (ship  timber,  cables,  hemp,  coined  money, 
com,  spirituous  liquors,  tobacco,  and  other  provisions),  and  at 
other  times  such  merchandises  have  been  expressly  declared 
not  contraband.  This  last  ought  always  to  be  presumed 
between  nations  that  have  no  treaty  with  each  other.'** 
Baw  cotton     As  Bussia  has  not  concluded  any  treaty  with  the  United 

ATTWwtAd  ftvnn 

UmUidStftteB  States,  the  great  cotton-producing  country,  declaring  cotton 
«^  Lord^  contraband,  the  innocence  of  that  article  ought  certainly  to  be 
Stowdl^B        presumed.    Moreover,  the  action  of  Bussia  seems  directly  to 

pmiciplo  Ox 

exemption  in  Conflict  With  the  principles  laid  down  by  Lord  Stowell,  in  the 
,|^]^p[o4     case  where  the  conveyance  of  cotton  is  most  likely  to  occur, 

diicte* 

*  2V«ii^  August  S,  1904.    Howentizelyanomaloai  thaaotkmof  BoHia  wm  in 

dedaring  food  abeolate  oontrabend  olearl j  appears  from  the  foot  thati  in  gifing 

his  evidenoe  before  the  BoTal  Commission  on  the  Supply  of  Food  in  Time  of 

War,  three  months  before  the  ontfareak  of  the  Bnsso-Japanese  War  and  the 

Bnadan  Deolaration,  Prof e«or  Holland  obserred  that  *'  the  Continent  in  modem 

dajs  would  noTor  allow  that  food  waa  oontraband,  because  they  do  not  allow 

that  there  is  any  soch  thing  as  oonditional  oontraband"  (Beport»  eto^  voL  VL 

p.  238). 

'<«  Law  of  Nations,'' 1802,  bk.  Tilt.  e.  tL  a  12. 
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that  of  cotton  diipped  on  account  of  American  cotton  groweis 
in  American  yeflsek.^  Even  where  the  ship  did  not  belong 
to  the  same  country  as  the  nentral  owner  of  the  product 
transported^  Sir  W.  Scott  refused  to  confiscate  the  cargo  when 
it  coDsisted  of  the  produce  of  the  country  of  the  neutral  on 
whose  account  it  was  shipped.  In  the  ApoUo  (fiupra)  a  cargo 
of  hemp  was  restored  to  the  Bussian  owner  when,  on  further 
proof,  it  was  proved  to  be  Russian  produce.  Sometimes  it  was 
regarded  a  case  for  pre-emption,  but  never  for  confiscation* 
The  idea  that  Bussia  condemned  cotton  as  a  possible  element 
in  the  manufacture  of  explosives  may  be  dismissed  in  new  of 
the  smallness  of  quantity  used  for  that  purpose. 

The  most  important  question  which  has  arisen  during  the  The  qnn 
late  war  from  the  point  of  view  of  Great  Britain,  is  the  Jw^^"^ 
propriety  of  including   food   among  articles  contraband  of^^^^'*^ 
war. 

The  authority  of  Grotius  has  been  invoked  in  favour  of  the  View  of 
practice.    But  having  regard  to  the  fact  that  he  both  admits  ^!^S^^ 
the  obligation  of  restitution  and  confines  the  right  of  inter-  Of  Oioti». 
oepting  supplies  to  occasions  when  they  are  sent  to  a  blockaded 
or  besieged  town  which  is  about  to  surrender,  it  is  clear  that 
he  treated  supplies  as  being  conditionally  and  not  absolutely 
contraband.' 

Loccenius  (1651)  comprehends  provisions  generally  in  his  LoecMiw. 
class  of  contraband.^  Yalin  ^  refers  to  the  view  of  Loccenius,  ^s^"^ 
but  adds,  '*  Par  nos  lois,  et  le  droit  commun,  elle  (la  pro- 
hibition) n'a  lieu  en  cette  partie  que  par  rapport  auz  places 
assi^gjes."'  It  has  been  seen  that  Heinneccius,  on  the  strength 
of  treaties,  classes  provisions  as  absolute  contraband,  since  he 
does  not  define  any  condition,  or  even  seem  to  consider  there 
can  be  any  doubt  on  the  point.' 

Yattel  is  in  fftvour  of  the  doctrine  that  provisions  may  be  YattaL 
contraband,  saying  that  ''even  provisions"  are  contraband  in 

»  Cf.  SirW.  Scott's  daeisioa  In  tlw  Twee  Jufrmmih  (1802)4  Bob. 242;  th» 
^^ollo,  (1802)  4  Bob.  161,  referring  to  J<mge  PUUr,  Adm.  1781  and  1788. 

•  '*  De  Jm  Bern  et  FecV  L  ill.  c  L  i.  5. 

•  •'De  Jure  MarH.,"  L  L  cit.  n.5,  p.  41. 
«l.iiLtix.art.si. 

•  -De  NsTib^  ob  Yeet  Itec.  Yetii  Cknm." xir. 
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^  oertain  jnnetnreSy  when  we  have  hopes  of  redaomg  the  enemj 
by  fiunine.*'^  There  is,  howeyer,  a  great  want  of  pieoision  in 
Yatters  observation  on  oontrabancL*  Sir  H.  8.  Maine  speaks 
of  Yattel  as  beyond  comparison  the  most  hmnaae  of  pub- 
licists.' It  is  a  little  surprising  that  Yattel,  who  leprored 
his  master  Wolf  for  scTerity,  should  haye  considered  pro- 
Tigions  unconditionally  contraband,  and,  indeed,  the  qualifica- 
tions he  imposes  hardly  suggest  that  he  really  held  that  yiew. 
Howeyer,  in  1793,  when  England,  by  way  of  retaliation, 
detained  all  neutral  yessels  bound  for  France  and  laden  with 
com,  meal,  or  flour,  the  authority  of  Yattel  was  appealed  to 
as  sanctioning  the  position  that  provisions  may  be  absolute 
contraband. 
Fothier.  Pothier  classes  provisions   as   merely  conditionally  con- 

traband. After  saying  that  it  is  necessary  to  distinguish 
enemy  goods  bom  neutral  goods,  he  insists  on  the  exception 
that  contraband  goods  form  to  the  general  immunity  of 
neutral  commerce.  ''Il  faut  n&unmoins  exceptor  certain 
espfoes  de  choses  qu*on  appelle  effets  de  contrabande,  qu'il 
n*est  pas  permis  aux  sujets  des  Puissances  neutres  de  porter 
a  Tennemi  et  qui  sent  de  bonne  prise,  quel  que  soit  le  vaisseau 
sur  lequel  elles  sent  charg^  ...  A  regard  des  munitions 
de  bouche,  que  des  sujets  des  Puissances  neutres  envoient  a 
nos  ennemis,  elles  ne  sont  point  censto  de  contrebande,  ni 
par  consequent  sujettes  &  confiscation :  sauf  dans  un  seul  cas, 
qui  est  lorsqu'elles  sont  convoy^es  i  une  place  assidg^e  ou 
bloqu6e/'^  All  writers  on  international  law  attest  the  con- 
flicting nature  of  the  testimony  rendered  by  treaties  on  the 
subject,  whether  provisions  are  contraband  or  not^  and  it  would 
appear  that  no  decisiye  appeal  could  be  made  to  authority  on 
the  point  The  subject  is  one  of  far-reaching  importance, 
and  the  action  of  Russia  in  declaring  provisions  absolute 
Sir  H.  s.  contraband  created  a  precedent  of  great  gravity.  Sir  Henry 
unexM^ied  ^  Maine,  with  great  prescience,  pointed  to  the  fedlure  to  define 

danger '^of 

declaring  food       >  «  Droit  dee  Oens,"  bk.iiLe.Ti].  e.  112. 

eontraband.  t  phillimore,  toL  iiL  p.  848;  Boer  on  **  Marine  Lumnee,*'  toL  i.  p.  750. 

*  Lectnree,  "  International  Law,**  Tii.,  p.  126. 

«  **TnAi6  dn  Droit  de  Domaine  de  Propriete,"  1772,  t  L  Pte.  1,  c  n,  •.  2» 
Art  2, 1.  2. 
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ccmttaband  in  the  Declaration  of  Paris,  and  to  the  ten- 
dency to  establish  new  classes  of  contraband,  as  a  source  ''of 
unexampled  danger**  to  this  coontry.    He  predicted  that 
there  would  be  a  struggle  to  include  coal  and  provisions  as 
contraband,  and  that  the  danger  would  necessarily  arise  on 
the  mere  outbreak  of  hostilities.^    He  suggests  that  the  path 
of  safety  for  this  country  lies  in  accession  to  the  United  Sir  H.  8. 
States*  principle  of  the  immunity  of  prirate  property  at  sea.  poM^^^ 
It  would,  howerer,  appear  probable,  for  good  or  bad,  that  if  JJ^,^!^ 
the  immunity  of  private  property  at  sea  became  an  accepted 
doctrine,  the  modem   public   commerce-destroyer  and   the 
privateer  would  alike  lose  their  vocation.    The  only  goods 
which  could  be  seized  would  then  be  contraband  goods,  the 
actual  property  of  a  belligerent  Government,  which  are  not 
likely  to  be  carried  to  any  great  extent  in  neutral  bottoms. 

The  gravity  of  the  precedent  created  by  Bussia  in  declar- 
ing provisions  absolute  contraband  was  recognized  in  the 
epeeches  of  Lord  Lansdowne  and  the  Prime  Minister.    Lord  Stataneiitof 
Lansdowne,  alluding  to  the  British  protest  against  the  Bussian  downe,  Aag. 
declaration,  observed,  "We  took  up,  in  particular,  the  in-^*^^^' 
elusion  amongst  articles  unconditionally  contraband  of  war 
of  provisions,  in  which  I  need  not  say  this  country  is  very 
largely  interested.    We  pointed  out  that  the  inclusion  of 
all  provisions  in  this  category  was  a  very  serious  innovation, 
and  we  added  to  our  despatch  a  statement  that  we  felt 

>  LeetnxM,  **Intematioiial  Law,"  iL  p.  121.  la  giTin^r  ^^  eridenoe  before 
the  Bojel  OonmlMion  on  the  Siipply  of  Food  in  Time  of  Wer,  Piofeeior  T.  B. 
Holland  ilated  that  he  did  not  think  for  a  moment  the  prindple  of  the  infiela- 
Inlity  of  piiTate  property  wonld  be  erer  aooepted  (Beport,  et&,  toI.  iL  p.  286). 
Dr.  J.  Weetlake  oonddered  that  there  wonld  be  no  difflonlty  in  prooozing  an 
aoeeptanoe  of  the  principle  if  Bngland  ooueented,  nnleei  her  ooBient  was  only 
given  when  war  waa  yeiy  nearly  in  proapeot  (ibid.,  M^pni,  p.  241).  In  hia 
memorandmn  labflBitted  to  the  Cfommiiwion,  ProfesMr  Holland  etated  that  the 
general,  opinion  of  continental  Joiiati  on  the  alteration  of  exiitiiig  law  which 
would  exempt  aU  priTate  property  finm  maritime  capture,  whether  ihip  or  oaigo^ 
not  being  contraband  of  war,  ibdf  ezprenion  in  the  iftglement  International  dea 
PriMi  of  the  Inatitntde  Droit  IntemationaL  Article  4  of  the  B^lement  ia  to 
the  eifeet  that  **]a  propritfttf  priy^  eet  InTiolable,  cona  la  condition  de  r^ipro- 
dt^  et  canf  leceacprtfTa8aae.23(see''Annnairede  1' Inatitnt,"  tt  tL,  tU., 
TiiL).  The  political  department  of  the  United  Statea  baa  long  ffttoored  esemp- 
iion  (Ifaroy  Amendment,  1861 ;  action  at  the  Hagne  Oonference^  1899)b  though 
their  •«  Naval  War  Oode,**  of  1900,  natnraUy  atill  ptoridea  (Article  14)  to  th« 
contraiy.    (Of.  Beporti,  eto^  ?qL  iii  p.  255). 
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bound  to  reseire  our  rights  by  protestmg  at  onoe'against  the 
doctrine  that  it  is  for  the  belligerent  to  decide  that  certain 
articles  or  classes  of  articles  are,  as  a  matter  of  coarse,  and  with- 
out  reference  to  other  considerations,  to  be  dealt  with  as  con- 
traband of  war,  regardless  of  the  well-established  rights  of 
neatrals/'  ^  On  the  day  on  which  Lord  Lansdowne  made  the 
above  statement^  Mr.  Balfour  observed  in  the  House  of 
Commons,  ^  We  certainly  have  felt  it  to  be  our  duty  to  point 
out  to  the  Bussian  (Government  that  we  protest  in  the  strongest 
way  against  the  idea  that  food  is  to  be  regarded  as  contraband 
ofwar.** 

A  fortnight  later,  speaking  at  the  Foreign  Office,  in  answer 
to  resolutions  presented  to  him  by  an  important  deputation, 
StatonMit  of  representative  of  British  shipping  interests,  Mr.  Balfour  said, 
Aug.  26, 1904.  **  But  the  principle  we  have  laid  down  as,  we  believe,  in 
absolute  conformity  with  the  laws  and  practice  of  nations,  is 
that  the  warlike  stores  carried  to  a  belligerent  are  undoubtedly 
contmband  of  war,  that  coal  carried  to  a  belligerent  for  the 
purpose  of  aiding  him  in  his  warlike  operations  is  undoubtedly 
contraband,  that  food  stuffs  carried  to  an  army  in  the  field,  or 
to  a  beleaguered  fortress,  or  carried  to  a  foreign  country  to  aid 
the  troops  or  fleet,  are  contraband ;  but  that  we  do  not  accept 
the  doctrine  which  is  apparently  laid  down — ^and  I  lay  stress 
on  the  word  'apparently'  because  there  is  some  ambiguity 
about  it — we  do  not  accept  the  doctrine  apparently  laid  down 
in  the  Bussian  notification,  that  coal,  food  stuffs,  cotton,  and 
many  other  things  are  absolute  contraband  of  war,  and  that 
the  mere  fact  that  they  are  found  on  board  ship  justifies  the 
seizure  of  the  goods  and,  in  certain  circumstances,  the  capture 
and  retention  and  confiscation  of  the  vessel"*  It  has  been  an 
instructive  result  of  the  Busso- Japanese  War  that  the  neutrality 
of  Great  Britain  has  received  more  discussion  in  Parliament 
than  at  any  other  date  in  the  history  of  this  country,  except 
during  the  American  Civfl  War,  1861-5. 

The  speeches  of  Lord  Lansdowne  and  Mr.  Balfour  showed 
an  adequate  grasp  of  a  situation  which  was  by  no  means  free 
from  difficulty.    In  fact,  the  problems  created  by  maritime  war 
>  3%Mf,Aiignrtl2,1904.  '  iUd^  Aognrt  88, 1904. 


GOKIRABAND  OF  WAB.  215 


are  almost  as  niimeroiis  as  at  any  period  in  the  history  of  inter- 
national law.    The  Declaration  of  Paris  has  proTed»  as  SirTheDeclm- 
H.  8.  Maine  anticipated,  totally  inadequate  to  solre  these  nice  isSe^  ^  ui!>' 
questions.     It  was  contended  in  one  of  the  most  famous  "*^^^ 
documents  of  maritime  law  that  treaties  declaring  ^Free 
Ships,  Free  (Joods  "  were  to  be  regarded  as  so  many  exceptions 
to  the  principle  of  maritime  law,  as  defined  in  the  '*  H  Oonsolato 
del  Mare,**  c.  276.^    The  effect  of  the  Declaration  of  Paris  has 
been  to  make  the  exceptions  eat  up  the  rule,  in  Lord  Camp- 
bell's phrase.     But  the  entire  absence  of  any  definition  of 
contraband  in  the  Declaration  has  left  neutral  commerce  as 
exposed  to  the  encroachment  of  belligerent  rights  as  before 
1856.    Groods  which  were  formerly  seized  in  neutral  Teasels 
because  they  were  the  property  of  enemy  subjects  are  now 
liable  to  seismre  on  the  pretext  that  they  are  contraband. 
The  description  of  the  Declaration  of  Paris  as  a  code  of 
maritime  law  is  most  misleading,  for  definitions  constitute  an 
indispensable  element  of  a  code,  and  the  Declaration  of  1856 
does  not  contain  a  single  definition. 

The  Times  of  September  26  contained  the  announcement  The  Bussian 
that  Bnssia  had  recognized  the  British  protest  by  consenting  Sept.,  i9(H, 
to  include  food  in  the  category  of  conditionally  contraband  ^^^^1^^^ 
articles.    This  concession  brought  Bussian  practice  into  line  coaceraed. 
with  the  best  opinions.    Phillimore  had  long  ago  admitted 
that  ^to  assert  that  proyisions  going  to  an  unblockaded  port 
can  never  be  contraband  is  surely  too  large  a  proposition ;  '* 
and,  in  &ct,  the  weight  of  authority  is  OTerwhelming  to  the 
effect  that  provisions  are  contraband  9ub  modo.    The  position 
from  which  Bussia  receded  was  that  food  is  absolute  contraband 
— a  pretension  which  was  adequately  treated  in  the  American 
protest:  ''Articles  which,  like  arms  and  ammunition,  are  by  The  protest 
their  nature  of  self-eyident  warlike  use  are  contraband  of  war  states,  nme$, 
if  destined  to  enemy's  territory ;  but  articles  which,  like  coal,  ^^  ^•^• 
cotton,  and  provisions,  though  of  ordinarily  innocent,  are 
capable  of  warlike,  use  are  not  subject  to  capture  and  con« 
flsoation  unless  shown  by  evidence  to  be  destined,  etc.,  to 
the  military  or  naval  forces  of  a  belligerent."  * 

»  •<  CoDMftttoea  Jandtca,"  vol  L  piece  v.         '  Tim^  Beptember  81, 1904. 
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I  Friie  The  note  in  qneBtian  proceeded  to  aigae  that  the  tedhnioal 
tm  impoiSEie^  nde  which  was  apparentiy  enforced  in  Bosaian  Prize^  Oonrts 
^'^'  to  the  effect  that  the  owners  of  the  captored  cargo  most  prove 

that  no  part  of  it  might  eventually  oome  into  the  hands  of 
the  enemy's  forces,  demanded  an  impossible  proo(  and  one 
which  would  have  the  effect  of  rendering  all  commerce  im- 
possible with  the  non-combatant  population.  The  ruling  of 
the  Yladivostock  Prize  Oourt  was  described  by  Mr.  Hay  as 
^d^eUn^D  «a  declaration  of  war  against  commerce  of  every  description 
between  the  people  of  a  nentral  and  those  of  a  belligerent 


State." 

But  thisi  in  the  language  of  Yattel, ''  is  a  violation  of  the 

rights   of  neutral   nations^   a   flagrant   injury   to   them."^ 

Further,  it  had  the  effect  of  rescinding  by  implication  two 

Articles  of  the  Declaration  of  Paris,  1856.    Consistently  with 

wifthdedML  ^^^  principles  the  Government  of  the  United  States  refused 

ttaofParii.  to  accept  the  decision  of  the  prize  oourt  confiscating  flour 

and  railway  material  as  absolutely  contraband  with  reference 

to  the  seizure  of  the  Arabia.    Clause  5,  Article  10,  of  the 

Bussian  Imperial  Order  was  criticized  by  Mr.  Hay  in  the 

light  of  the  maxim,  '^Quod  dolus  vexsatur  in  generalibusL** 

The  order  condemned,  as  unconditional  contraband,  provisions 

^Bb^7^"^'  {inter  alia)  if  transported  to  an  enemy  destination.    But  the 

not  mean  ths  order  fiuled  to  distinguish  between  territory  on  the  one  hand, 

cf  a  belliga-    ^^^  naval  or  military  forces  of  the  enemy  on  the  other,  thus 

rent  Btota.      permitting  a  construction  which  condemned  as  contraband  all 

food  stuffs  proceeding  to  any  part  of  Japan. 
Jjoimaiiaul      The  American  contention  may  be  roinforced  by  the  great 
dedandV     ft^thority  of  Lord  Stowell,  who  delivered  careful  judgments 
Lard  stowaD.  ^^^  ^^  ^^^^  ^  ^^  j^^^  Margcuretha,  (1799)  1  Bob.  188, 

and  the  Banger,  (1805)  6  Bob.  125. 

The  Jonge  Margaretha  was  the  case  of  a  Papenberg  ship 
taken  on  a  voyage  from  Amsterdam  to  Brest  with  a  cargo  of 
cheese.  A  store-keeper's  certificate  was  produced,  stating  the 
cheeses  to  be  such  cheeses  as  wero  used  for  English  ship  stores, 
where  foreign  cheeses  wero  served,  and  such  as  at  that  time 
wero  being  exclusively  used  in  French  ships. 

I  '•Droit  dM  0«nf»*'  L  iiL  c  viL  1. 112. 
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Sir  W.  Scott  described  the  transactioa  as  '^  that  of  a  neatial 
carrying  a  cargo  of  provisionsi  not  the  product  and  manu* 
factore  of  his  own  country,  but  of  the  enemy's  ally  in  war--of 
proTisions  which  are  a  capital  ship's  store— and  to  the  great 
port  of  naval  equipment  of  the  enemy."    An  additionally 
aggravating  circumstance  was,  Sir  W.  Scott  proceeded,  that 
there  was  in  Brest  a  considerable  French  fleet  in  a  state  of 
preparation  for  sallying  forth  on  a  hostile  expedition;  its 
motions  at  that  time  were  watched  with  great  anxiety  by  a 
British  fleet  which  lay  off  the  harbour  for  the  purpose  of 
defeating  its  supplies.    <*  Was  the  carriage  of  such  a  supply," 
Sir  W.  Scott  asked,  **  to  such  a  place,  and  on  such  an  occasion, 
a  traffic  so  purely  neutral,  as  to  subject  the  neutral  trader  to 
no  inconvenience  ?  "    The  court  laid  down  no  such  position  as 
that  cheese,  being  a  provision,  is  universally  contraband.    Sir 
W.  Scott  proceeded,  ^  The  catalogue  of  contraband  has  varied 
very  much,  and  sometimes  in  such  a  manner  as  to  make  it 
very  difficult  to  assign  a  reason  of  the  variations  owing  to 
particular  ciicumstances,  the  history  of  which  has  not  acoom- 
panied  the  history  of  the  decisions.    In  1673,  when  manyxaxersaa 
unwarrantable  rules  were  laid  down  by  public  authority  respect-  ^^^j^^* 
ing  contraband,  it  was  expressly  asserted  by  Sir  B.  Wiseman,  d<mn  b^ 
the  then  King's  Advocate,  upon  a  formal  reference  made  to  ^^^  eora» 
him,  that^  by  the  practice  of  the  English  Admiralty,  oom,  ^H^^!^ 
wine,  and  oil  were  liable  to  be  deemed  contraband.    In  1747,  ^^^ 
butter  in  the  Jonge  Andreas  cutter  going  to  Bochelle,  was  con- 
demned; how  it  happened  that  cheese  at  the  same  time  was 
more  favourably  considered,  according  to  the  case  cited  by  Dr. 
Swabey,  I  do  not  exactly  know,  the  distinction  appears  nice ; 
in  all  probability  the  cheeses  were  not  of  the  species  which  is 
intended  for  ship's  use.    Salted  cod  and  salmon  were  con- 
demned in  the  Jonge  Frederidsg  going  to  Bochelle  in  the  same  The  fint  hall 
year;  in  1748,  in  the  Joannee,  rice  and  salted  herrings  were tLj^^nSoot 
condemned  as  contraband.    These  instances  show  that  articles  ^^Jl^^  iMit 
of  food  have  been  so  considered — at  least  where  it  was  probable  eonditioiiaU^ 
— ^that  they  were  intended  for  naval  or  military  use."  Englisli  priso 

But  the  doctrine,  as  thus  laid  down,  was  carefully  limited. ' 
^I  take  the  modem  established  rule  to  be  this,  that  generally 
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EftaiBahed     [pioYisions]  are  not  contraband,  but  may  become  so  under 

nofceoote-      drcmnstanoeB  arising  oat  of  the  particular  situation  of  the 

^"^  war  or  the  condition  of  the  parties  engaged  in  it."  ^    Both  in 

the  case  of  proyisions  and  naval  stores,  certain  grounds  of 

mitigation  haye  secured  a  degree  of  recognition  which  yariee 

in  different  countries.    Special  indulgence  is  shown — 

Oronnds  of  in-     (1)  Where  the  articles  are  the  growth  of  the  country  of  the 

fernngartides  . 

ianoeent         exporter. 

(2)  Where  the  articles  are  in  their  native  and  unmanu- 
fiEkctured  state,  e.g.  iron,  hemp,  and  wheat  as  contrasted  with 
anchors,  cordage,  bread. 

(3)  Where  the  articles  are  intended  for  the  ordinary  uses 
of  life,  or  even  for  mercantile  ship's  use;  an  intention 
which  ought  to  be  presumed  from  a  general  commercial 
destination. 

Groondsof         On  the  other  hand,  to  summarise  the  most  authoritative 
^^^^2i«^  practice,  articles  are  liable  to  be  treated  as  contraband,  being 
either  naval  stores  or  proyisions,  when— 

(1)  They  are  not  the  growth  of  the  country  which  exports 
them; 

(2)  They  are  manufactured  articles  prepared  for  immediate 


(3)  They  are  going  with  a  highly  probable  destination  to 

military  use,  because  they  are  consigned  to  a  .port,  ^  the  great 

predominant  character  *'  of  which  is  a  port  of  naval  or  military 

equipment* 

Lord  Stowell*^     The  technical  rule  of  the  Yladivostock  Prize  Ciourt  was 

poMiUato      anticipated  and  condemned  more  than  a  hundred  years  ago, 

i^P^Ua^(mor  ^  ^^®  judgment   of  Lord   Stowell   in  the  Jange  Marges 

^^^       retha.    The  rule  of  the  Bussian  Prize  Court  is  that  the 

owners  of  the  captured  cargo  (when  it  consists  of  conditionally 

contraband  articles)  must  proye  that  no  part  of  it   may 

eventually  come  to  the  hands  of  the  enemy's  forces.'     Mr. 

Hay  observed  that  this  was  a  proof  of  an  impossible  nature. 

In  the  Jonge  Margaretha^  pp.  188,  195,  Sir  W.  Scott  obseryed, 

>  pp.  1S8-192. 

*  Ct  ObserraiiQiis  of  Sir  W.  Scott,  in  the  Jcmg$  MarganOia,  pp.  188,  IM,  195 

•  See  2^iffMf,  Septambcr  21,  ISOi. 
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<*  it  being  impossible  to  ascertain  the  final  applioation  of  an 
artide  aneipitia  U8us,  it  is  not  an  injurions  rale  which  deduces 
both  ways  the  final  nse  from  the  immediate  destination.*' 

The  &ct  that  Brest  was  essentially  a  port  given  over  to  when  pro- 
nayal  equipment,  and  that  a  large  expedition  was  preparing  ^^ated, 
there,  to  the  knowledge  of   those  who   owned    the  Jo^ff^^^^^!^^ 
Marfforetha,  no  doubt  very  greatly  influenced  the  decision  a  port  of  miiu 
to  confiscate  the  cargo.    As  to  what  constitutes  a  port,  '^  the  eqai^ent 
great  predominant  character  "  of  which  is  a  port  of  naval  or 
military  equipment^  Sir  W.  Scott  considered  that  Brest  was,  and 
Bordeaux  was  not,  such  a  place.    Agreeably  to  this  distinction 
between  ports  of  immediate  destination,  Dutch  cheeses  going 
fiom  Amsterdam  to  Bordeaux  on  account  of  a  merchant  of 
Altona  were  restored  on  farther  proofs    In  the  case  of  the 
Jonge  Margaretha,  the  cargo  was  pronounced  contraband,  but 
the  ship  was  not  confiscated,  although  it  belonged  to  the  owner  When  owner 
of  the  cargo,  because  he  acted  without  dissimulation,  and  there  di^i^^^, 
was  some  ground  for  supposing  he  had  been  misled  as  to  the  ^^^^' 
expedition  preparing  at  Brest  ^ougi>  it 

2%d  Banger,  (1805)  6  Bob.  125,  was  the  case  of  an  American  own^f 
tikip  with  a  cargo  of  biscuit  and  flour  which  had  been  shipped  ^^^^' 
from  the  public  stores  at  Bordeaux  and  destined,  as  the  court 
found,  for  Cadiz,  though  ostensibly  documented  for  Villa  Beal 
in  Portugal. 

Sir  W.  Scott  observed,  ''This  is  a  very  gross  attempt  to 
abuse  the  instructions  which  were  issued  for  the  supply  of  pro- 
Tisions  to  Spain.    It  must  always  be  remembered  that  this 
Gk>yemment  might  have  availed  itself  of  the  interior  distress 
of  the  enemy's  country  as  an  instrument  of  war.    It  did  not,  in  1805,  when 
however,  but  humanely  permitted  cargoes  of  grain  to  be  carried,  famine  in 
without  molestation,  for  the  relief  of  the  necessities  of  famine  IntL^A  pe?^ 
under  which  Spain  had  for  some  time  laboured.  It  was  natural  ^^^^  food  to 

be  oonveTed 

to  expect  that  a  grant  made  with  so  much  liberality  would  there, 
have  been  used  with  the  most  delicate  honour  and  good  faith, 
both  by  Spain  and  her  allies.  But  what  is  the  use  now  made 
of  it  ?  A  large  quantity  of  biscuit,  evidently  destined  for  sea- 
gboteB,  is  put  on  board,  as  it  is  impossible  to  dissemble,  from 
>  WelTMrt,X.,l  Bob.  Ids  and  note. 
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the  public  store-house  at  Bordeaux,  and  sent  into  the  port 
of  Cadiz." 

Both  the  vessel  and  cargo  were  condemned,  the  former  as 
having  been  ''employed  in  carrying  a  cargo  of  sea-«tore8  to  a 
place  of  naval  equipment  onder  false  papers.*'  As  an  additional 
penalty  the  claimant  was  condemned  to  pay  captor^s  expenses. 
At  a  time  of       This  case  shows  that  even  daring  a  life-and-death  struggle 
SngtfTEng-  ^^  ^^^^  which  signalized  the  year  of  Austerlitz  and  Trafalgar, 
i^^ST^^  the  Government  of  Great  Britain  refused  to  include  provisions 
conditioDaUj   in  the  Category  of  absolute  contraband,  a  circumstance  which 
may  property  be  urged  in  mitigation  of  the  indefensible  pre- 
tensions of  Great  Britain  in  1798.    Nor  must  it  be  forgotten 
that  the  claim  to  treat  provisions  as  contraband  put  forward  in 
that  year  was,  at  least  to  some  extent^  provoked  by  the  unpre- 
cedented international  relations  then  subsisting  between  this 
country  and  France. 
Th^Bdward,      In  the  Edward,  (1801)  4  Bob.  68,  a  Prussian  ship  and  a 
68.  cargo  of  wines  were  captured  on  June  16, 1801,  on  a  voyage 

from  [Bordeaux,  ostensibly  to  Embden,  but  so  near  the 
Isle  of  Saints,  and  with  such  apparent  contradictions  in  the 
A  dartinatioD  log-book  respecting  the  course  the  ship  had  held  for  two  or 
lUTafequ^  three  days  before,  that  the  King's  Advocate,  resting  on  that 
cX^^nt^  point  chiefly,  to  prove  a  false  destination,  prayed  the  court  to 
fill  entries  in  request  the  attendance  of  one  of  the  masters  of  the  Trinity 

log-book.  _^ 

House. 

Captain  King,  a  master  of  Trinity  House^  observed  {inter 
alia)  that  the  contradictions  in  the  log-book  for  two  dajrs 
were  such  that  they  could  not  have  been  honest  or  truthful 
entries.  The  vessel  was  taken  at  a  point  which  she  could 
not  have  reached  while  pursuing  a  proper  course  to 
Embden,  if  the  master  had  been  a  man  of  ordinary  skill, 
and  unless  the  weather  had  been  stormy.  There  was  no 
ground  for  doubting  the  former,  and  no  evidence  of  the  latter 
supposition. 

Under  these  circumstances  the  court  inferred  intention  of 

^"dSoniU     ^^^^^  *^  ^^^^^    ^^^  ^'  ^^^  proceeded,  «  The  consequenoes 

contrabaad.     of  this  will  be  indubitable,  for  though  wines  are  not  an  article 

generally  contraband  per  se,  yet  in  conjunction  with  all  the 
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eiitnunstances  of  the  voyage,  they  are  unqnestionably  to  be 
ecnundeied  as  naval  stores.    It  was  a  voyage  to  Brest,  where 
there  was  notoriously  a  large  armament  lying,  very  much  in 
want  of  artides  of  this  kind,  articles  of  an  indispensable  nature.  Ia  Lord 
If  soch  articles  had  gone  with  an  avowed  destination  to  such  a  eonditaonoi 
place  and  at  such  a  con]nnctnre,the  rnle  of  pre-emption  would  ^S^I^, 
have  been  a  rale  of  excessive  and  undue  indulgence  to  apply 
to  such  a  case;  but  where  the  destination  is  dissembled,  con« 
fiscation  is  the  dear  and  necessary  consequence.    The  voyage, 
being  a  voyage  from  one  part  of  the  enemy  to  another,  cannot 
be  deemed  a  voyage  of  supply  to  him  ;  but  it  is  to  be  remem- 
bered that  Brest  is  a  port  not  situated  within  a  wine  province 
of  that  country/'  .  •  . 

^The  rule  has  been  already  established,  that  the  transfer 
of  contraband  from  one  port  of  a  country  to  another,  where 
it  is  lequiied  for  the  purposes  of  war,  is  subject  to  be  treated 
in  the  same  manner  as  an  original  importation  into  the  country 
itself.'*  1 

In  the  case  of  the  Edward  (wpra)  the  ship  was  involved  in 
eondenmation  with  her  cargo  because  of  the  &lse  representa- 
tion of  her  voyage. 

The  inference  from  this  decision,  though  not  the  principle 
upon  which  it  was  decided,  requires  considerable  qualification 
in  these  days  of  rapid  railway  communications.*  Sir  H.  8, 
Maine  *  points  out  that  if  a  port  of  France  were  now  blockaded, 
the  effectiveness  of  the  operation  would  be  very  considerably 
influenced  by  the  increased  feMsilities  of  railway  communica- 
tion. In  the  case  of  a  blockade  of  Brest  at  the  present  day, 
wines  would  ordinarily  be  transported  by  rail  from  Bordeaux. 
MutoHs  iMOandiSf  cases  like  the  Edward  (aupra)  could  not 
arise.  But  this  consideration  does  not  affect  the  instructiTe- 
ness  of  the  decision  in  point  of  law.  If  wines  at  the  present 
day  were  conveyed  by  sea  from  one  belligerent  port  to  another 
of  the  same  bdligerent,  being  a  port  of  which  ^the  great 
predominant  character*'  was  a  port  of  naval  and  military 

*  The Edwmd,  1801,4 Bob. 68, 70. 

*  Cf.  Letter  of  PtofeMorT.  B.HoUAiid,  2VmM,  Jolj  18,  1901. 
«  Leetmei  <*Iiit«ii«ttoiua  Law,"  vi,  p.  116. 
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equipmenti  there  can  be  little  doabt  that  the  principle  of 
Sir  W.  Soott*B  decinon  would  be  followed. 

The  caae  of  the  Attanian^  makes  it  clear  that  the  Boflnan 
Priie  Oonrta  have  adopted  a  most  singular  extension  of  what 
is  known  as  the  doctrine  of  continnons  voyage.  The  AUantofh 
a  British  steamer  belonging  to  the  North  of  Ireland  Steam- 
ship  Company,  left  Mnrora,  in  Japan,  on  January  13,  with  a 
cargo  of  coal  for  the  neutral  port  of  Singapore.  She  was 
captured  by  the  Yladiyoetook  squadron  and  condemned  by 
the  PrLee  Court  at  Yladirostock. 

The  condemnation  of  the  vessel  was,  apparently,  based  upon 
the  Bussian  construction  of  the  doctrine  of  continuous  voyage 
— a  doctrine  historically  connected  with  the  rule  known  as 
the  rule  of  war  of  1756.  Professor  T.  E.  Holland,  in  the 
Time$  (July  13,  1904),  while  not  appearing  in  any  way  to 
defend  the  action  of  the  Bussian  Prise  Courts  pointed  qut  that 
the  American  view  of  the  doctrine  of  continuous  voyage  could 
not  be  entirely  dismissed,  adding  that  it  would  be  disastrous 
if  shipowners  and  insurers  were  to  assume  that  a  neutral 
vessel,  if  destined  for  a  neutral  port,  is  necessarily  safe  from 
captura  It  is  true  that  words  capable  of  this  construction 
may  be  quoted  from  one  of  Lord  Stowell*s  judgments  now 
more  than  a  century  old ;  but  many  things  have  happened 
(notably,  the  innovation  of  railways)  since  the  days  of  that 
great  judge.  The  United  States  cases,  decided  in  the  'sixties^ 
in  which  certain  ships  were  held  to  be  engaged  in  the  carriage 
of  contraband,  although  their  destination  was  a  neutral  porti 
were  substantially  approved  by  Great  Britain.  This  prin- 
ciple was  adopted  by  Italy  in  the  Doeljmk  in  1896,  and  was 
supported  by  Great  Britain  in  the  correspondence  which  took 
place  with  Germany  in  1900«  It  was  endorsed  after  pro- 
longed discussion  by  the  Institut  de  Droit  International  in  1896. 
Sir  W.  Harcourt,  in  his  discussion  of  the  Trent  affisdr,  1861, 
had  used  language  which  suggested  a  different  conclusion: 
^In  order  to  constitute  contraband  of  war,  it  is  absolutely 
essential  that  two  elements  should  concur,  namely,  a  hostile 
quality  and   a   hostile    destination.'*    This  view  coincided 
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generally  irith  that  of  the  late  Mr.  W.  E.  Hall,  that  there^w.R. 
was  no  analogy  between  the  casea  in  which  Lord  Stowell 
applied  the  doctrine  of  continuoos  yoyages  and  the  cases  of 
oontiaband  and  blookade  to  which  that  doctrine  was  applied 
by  the  American  courts.    The  gravamen  of  Mr.  Hall's  argu* 
ment  is  that  Lord  Stowell's  doctrine  was  applied  only  to  the 
trade  between  the  mother-country  and  its  colonies,  and  that 
the  Americans  extended  it  to  contraband  trade  generally. 
But  Sir  W.  Grant,  MJL,  in  the  case  of  the  WUliam,  (1806) 
5  Bob.  385,  a  case  to  which  Mr.  Hall  refers,^  expressly  referred 
to  an  instance  in  which  the  doctrine  of  continuous  yoyages 
had  been  applied  to  a  case  of  contraband.    This  was  the  case  Whethw 
of  the  Eagle,  1803;  in  regard  to  which  the  Master  of  the^^;^ 
BoUs  observed:  <<By  the  original  evidence  it  appeared  that]^;;^^' 
the  cargo  had  come  from  BUbao  to  Philadelphia,  where  it  had  appUcabto  to 
been  landed,  and  where  it  was  proceeding  in  the  same  vessel  oontnSud  in 
to  the  Havannah.    The  condemnation  in  the  court  below  had  Gowtedurmg 
proceeded  on  the  ground  that  the  cargo  was  contraband  of  ^^^^*q^ 
war.    The  only  question  here  was  with  regard  to  the  con- 
tinuity of  the  voyage."'     Bestitution  was  decreed  on  the 
ground  that  the  case  was  not  one  of  continuous  voyage, 
because  there  had  been  a  hond  fide  importation  into  America, 
But  as  the  Court  of  Appeal  considered  the  question  of  con- 
tinuous voyage  without  disturbing  the  decision  of  the  court 
below  on  contraband,  it  is  reasonable  to  infer  that  the  doctrine 
of  continuous  voyage  was  not  wholly  inapplicable,  even  in  Lord 
8towell*s  time,  to  the  conveyance  of  contrabancL    Wheaton's 
editors  consider  that  it  created  an  innovation  in  the  law  of 
prize  to  apply  the  principle  of  continuous  voyages  to  the 
conveyance  of  contraband.*     But  this  can  hardly  be  suo- 
oessfully  maintained  in  view  of  the  explicit  nature  of  Sir  W. 
Grant's  judgment  in  the  William.     It  may,  of  course,  be 
properly  pointed  out  that  the  application  of  the  doctrine  of 
continuous  voyages  to  the  conveyance  of  contraband  is  hardly 
consistent  with  one  of  the  best  known  of  Lord  Stowell*8 

1  M  intflRiaftiQotf  Law,"  p.  S89. 

•  Pir  Gnnt,  BCJL,  in  the  WIOfaM,  ISOS,  5  Bob.  8SS,  40L 

«  WhM«ai*s  ««IiiteniAftioiud  Law,"  ed.  1904,  p.  68S. 
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jndgmentB.  the  Itnina}  Bat  the  case  of  the  Eagle  can  be  le- 
conciled  with  eyen  this  last  case,  if  it  is  treated  as  a  case 
of  a  Tossel  with  a  false  destination.  There  wonld  appear  to  be 
considerable  analogy  between  sailing  under  false  papers  from 
a  neutral  port  to  a  belligerent  port,  and  sailing  from  a  neutral 
(or  belligerent)  port  to  a  belligerent  port  frid  an  interposed 
neutral  port  There  is  the  same  fraud  practised  on  the  other 
belligenty  and  it  is  essential  to  recollect,  as  appears  from  Lord 
Stowell's  judgments,  that  the  ground  of  condemnation  in  the 
prize  court  of  a  belligerent  is  the  fraud  practised  upon  him 
under  the  neutral's  flag.  Whether  fraud  exists  or  not  is  to 
be  inferred  from  the  ship's  papers,  and  when  proyed  to  exists 
fraud  always  inyolyed  the  condemnation  of  the  yessels  as  well 
as  the  cargo.*  Where  there  is  no  fraud,  as  in  the  case  of  the 
Jange  Margareiha,  (1799)  l^Bob.  188,  the  cargo  may  be  liable 
to  either  preemption  or  confiscation,  but  the  ship  is  not 
confiscated. 

The  Imina  was  the  case  of  a  cargo  of  ship  timber  which 

had  sailed  (July  1798),  from  Dantzio,  bound  originally  for 

Amsterdam,  but  making  at  the  time  of  capture  for  Emden,  in 

consequence  of  the  blockade  of  its  port  of  destination. 

L«d  StoweU*s     Sir  W.  Scott  said :  ""This  is  a  claim  for  a  ship  taken,  as  it 

^d^^     is  admitted,  at  the  time  of  capture  sailing  for  Emden,  a  neutral 

^MvdMport P^^'   ^  destination  on  which,  if  it  is  considered  as  the  real 

the  ml  dfltti-  destination,  no  question  of  contraband  arises,  inasmuch  as 

goods  going  to  a  neutral  port  cannot  come  under  the  descrip^ 

tion  of  contraband."  *  The  papers  of  the  ImifM  left  the  matter 

in  some  doubt  whether  the  cargo  was  contraband.     Sir  W. 

Scott  proceeded  to  obserye  that  he  could  not  fix  the  character 

of  contraband  upon  them  **  in  the  present  yoyage,"  eyen  if  the 

goods  were  liable  to  be  considered  contraband  on  a  hostile 

destination.    '\The  rule  respecting  contraband,"  Sir  W.  Scott 

ArticlM  most  obseryed,  '*  as  I  haye  always  understood  it,  is  that  the  article 

^^^      ™^^  ^  taken  in  ddido,  in  the  actual  prosecution  of  the 

yoyage  to  an  enemy's  port    Under  the  present  understanding 

>  1800,8Bob.lS7. 

•  Per  Sir  W.  Scott  in  the  BimgrndB  Jaodbf  (mS)  1  Bob.  S9»  91,  nfening  to 
mUa  EoUm.  Adm.,  Jnly  3, 1794. 
«  Imkuh  (1900)  8  Bob.  167-169. 
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of  the  law  of  nations^  you  cannot  generally  take  the  proceeds 
in  the  retnm  yoyage.  From  the  moment  of  qoitting  a  port 
on  a  hostile  destination  the  offence  is  complete,  and  it  is  not 
necessary  to  wait  till  the  goods  are  actually  endearonring  to 
enter  the  enemy's  port ;  bnt  beyond  that,  if  the  goods  are  not 
taken  in  delieU),  and  in  the  actual  prosecution  of  the  Toyage, 
the  penalty  is  not  now  generally  held  to  attach."  ^ 

The  offence  of  conyeying  contraband,  unlike  the  offence  of 
preparing  an  illegal  expedition  under  the  Foreign  Enlistment 
Act,  1870,  s.  11,  is  not  completed  by  the  intention.  Even  a 
criminal  deviation  by  the  master  does  not  immediately  impli- 
cate the  cargo.  In  the  case  of  the  Imina,  the  master,  onATesseioiteii- 
leceiving  information  of  the  blockade  of  Amsterdam,  changed  £  I^^Sm 
his  course  and  shaped  for  Bmden.    This  was  "a  favourable  jj;^^^^^ 

alteration  of  his  coursa"     A  favourable  alteration   cannot  l«7ounMe 

ftltontioii  of 
protect  cargo  where  there  is  a  guilty  act  at  the  time  of  capture,  her  coune. 

But  here  there  was  no  guilty  act  at  the  time  of  captura  A 
criminal  deviation  does  not  immediately  implicate  the  cargo, 
because  the  master  is  not  dejure  agent  of  cargo  owners  unless 
so  specially  constituted  by  them.  In  the  case  of  the  InUna, 
if  the  capture  had  been  made  a  day  before  the  alteration  of 
the  course,  different  considerations  would  have  arisen.  But 
the  owners  were  entitled  to  the  benefit  of  the  change  of 
course,  which  was  an  absolute  defence  to  the  charge  of  con- 
traband. However,  the  court  held  that  the  captors  of  the 
Imina  were  entitled  to  their  expenses,  because  the  original 
destination  fumished  an  abundant  excuse  for  bringing  the 
▼essel  in  to  stand  her  trial 

Having  regard  to  the  attempt  which  is  likely  to  be  repeated 
to  apply  the  doctrine  of  continuous  voyage  to  the  carriage  of 
contraband,  it  may  be  worth  while  shortly  to  recall  some 
further  decisions  on  the  subject  of  continuous  voyage. 

In  the  Maria,  (1805)  5  Bob.  865,  an  American  ship  sailed 
from  Havannah  to  New  Providence,  with  a  cargo  of  colonial 
produce^  and  was  proceeding  at  the  moment  of  capture 
with  a  considerable  part  of  that  cargo  on  board  to  the 
port  of  Amsterdam.    The  head  note  of  the  case  states  that 

I  Imhia,  (1800)  8  Bob.  187-169. 

Q 
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the  qnertion  xaised  was  that  of  a  oontinaous  Yoyage  in  the 
colonial  trade  of  the  enemy  conntry,  vis.  Spain.  But  as  the 
destination  was  not  to  the  mother<x>nntry,  Spain,  it  is  very 
difScnlt  to  understand  how  the  case  oyer  came  to  be  regarded 
as  a  ease  of  a  oontinnons  voyage,  even  though  Amsterdam  was 
a  belligerent  port  A  note  to  this  case  shows  that  colonial 
produce,  re-exported  by  means  of  drawbacks  from  America 
to  Europe,  was  estimated  to  amount  to  twenty  eight-millions 
of  dollars  oat  of  a  total  of  seventy-five  millions  of  dollars 
exports  annually  at  this  date.  The  extent  of  this  commerce 
was  naturally  the  cause  of  much  resentment  in  England,  which 
did  not  at  that  time  recognize  the  doctrine  of  Free  Ships, 
Free  Qoods.  Sir  W.  Scott  observed  that  two  questions  had 
been  made  on  the  feMsts:  (1)  Whether  the  goods  were  liable 
to  condemnation?  (2)  Whether  the  ship  as  concerned  in 
the  same  illegal  transaction  was  subject  to  the  same 
penalty? 
Large  defini-  The  learned  judge  added,  ^It  is  certainly  true  that  a  con- 
tinned  Tcyjm  tinned  voyage  from  the  colony  of  the  enemy  to  the  mother- 
^^^St^ea  <K>untry,  or  to  any  other  ports  but  those  of  the  country  to 
which  the  vessel  belongs,  will  subject  the  cargo  to  confisca- 
tion; and  the  only  point  which  the  court  has  to  decide  is 
whether  the  voyage  in  question  is  to  be  considered  a  con- 
tinuous voyage  or  not.'*^  It  is,  perhaps,  proper  to  point  out 
that  this  very  sweeping  enunciation  of  the  doctrine  of  con- 
tinuous voyage  must  be  read  with  the  judge's  equally  express 
statement,*  that  the  &ct  that  the  destination  was  not  to  the 
mother-country  of  the  colony  had  its  ''due  weight"  in  favour 
of  the  claimants.  It  must  always  be  remembered  that  in  1805, 
the  English  interpretation  of  the  law  of  nations  was  that  the 
goods  of  an  enemy,  on  board  the  ship  of  a  Mend,  were  lawful 
prize.  If  the  goods  were  enemy  goods,  it  was  not  necessary 
to  invoke  the  doctrine  of  continuous  voyage  to  justify  their 
confiscation.  Again,  goods  going  to  a  neutral  port  might  be 
The  principles  on  account  of  belligerent  owners.  The  principle  of  continued 
vmge  con-  voyages  was  declared  by  Sir  W.  Scott  not  to  be  a  new 
^Lad*"*^  principle,  '*0n  the  contrary,  it  is  an  inherent  and  settled 
^•"*  I  The  Mafia,  (1805)  6  Bob.  868.  'At  p.  371. 
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prmoiple  in  all  cases  in  which  the  same  question  can  haye 
oome  nnder  discnasion,  that  the  mere  touching  at  any  port 
without  importing  the  cargo  into  the  common  stock  of  the 
country  will  not  alter  the  nature  of  the  Toyage,  which  con- 
tinues the  same  in  all  respects,  and  must  be  considered  a 
Toyage  to  the  country  to  which  the  vessel  is  going  actually 
for  the  purpose  of  deliyering  her  cargo  at  the  ultimate  port.'* 
A  very  important  case  on  the  subject  was  the  Essex,  (1805) 
GJL,  a  case  of  a  trade  from  the  mother«country  to  the 
colony,  with  a  full  knowledge  of  the  circumstances,  and  a 
distinct  adoption  of  the  purpose  on  the  part  of  the  owner. 
The  Essex  was  an  American  yessel,  which  had  gone  from 
Amenksa  to  Lisbon,  where,  meeting  an  indifferent  market,  she 
went  to  Barcelona^  and  there  took  on  board  a  cargo  of  Spanish 
produce  for  HavannaL  This  step  was  taken  under  the  direc-  A  eontinaed 
tion  of  the  agent  in  Europe,  that  she  should  go  to  Havannah,  ^t^'nude 
first  touching  at  Salem,  in  America.  The  owner,  who  was  ^^[^Jran^V 
resident  at  this  place,  adopted  the  plan  and  allowed  the  vessel «» liability. 
to  proceed.  The  court  found  that  it  was  the  intention,  origi- 
nating in  the  mind  of  an  authorized  agent,  acting  under  full 
powers,  that  the  vessel  should  go  to  the  Havannah  and  that 
t}us  purpose  was  adopted  by  the  owner;  but  that  it  was  in 
reality  a  continued  voyage  from  Spain  to  Havannah,  that  as 
to  the  intention  all  doubt  was  done  away  with  by  the  adoption 
on  the  part  of  the  owner,  who  had  the  vessel  in  his  own  portf 
and  was  fully  implicated  in  the  projected  voyage. 

The  WiUiam,  (1806)  5  Bob.  385,  was  a  question  on  the  con- 
tinuity of  a  voyage  in  the  colonial  trade  of  the  enemy,  brought 
by  appeal  from  the  Vice* Admiralty  Court  at  TTftTifftT^  where 
the  ship  and  cargo,  taken  on  a  destination  to  Bilbao  in  Spain, 
and  claimed  on  behalf  of  claimants  from  Marblehead,  Massa- 
chusetts, were  condemned,  July  17, 1800. 

It  appeared  in  evidence  that  the  ship  had  gone  to  Marti- 
nique, where  the  outward  cargo  was  disposed  of;  that  she  then 
proceeded  to  La  Guaira,  Venezuela,  at  that  date  a  colony  of 
Spain,  and  took  on  board  a  cargo  of  cocoa,  the  property  of  the 
owners,  which  was  brought  to  Marblehead  on  May  29, 1800. 
The  ship  was  then  unladen,  after  which  she  agaiu  took  on 
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The  goods  boaxd  the  chief  part  of  the  former  cargo,  with  some  sagam 
^SpamSi  bxonght  from  HaTannah  in  other  ships,  and  then  on  Jane  7 
jJJJ^l^f    saaed  npon  a  destination  to  BUbao.    The  case  came  before  the 


^•v^bMo  Lord  of  Appeal  in  1804^  who  reyeised  the  sentence  of  the  Vice* 
Miigemt  Admiralty  Court  at  Halifiso,  bat  directed  farther  proof  to  be 
TMSTmiJuBg  ^'^'^  CU9  to  the  cocoa  imported  into,  and  exported  from,  Marble- 
cottinuad       head,  America,  within  nine  months. 

Sir  W.  Grant.  M.B.,  observed,  ^According  to  oar  ondar- 
standing  of  the  law,  it  is  only  from  his  Majesty's  instraotions 
that  neutrals  deriye  any  right  of  carrying  on  with  the  coloniea 
of  our  enemies^  in  time  of  war,  a  trade  from  which  they  were 
exdaded  in  time  of  peace.  The  instructionB  had  not  permitted 
the  direct  trade  between  the  hostile  colony  and  the  mother- 
country,  but  had,  on  the  contrary,  ordered  all  the  vessels 
engaged  in  it  to  be  brought  in  for  lawful  adjudication;  and 
what  the  present  claimants  accordingly  maintain  is,  not  that 
they  could  carry  the  produce  of  Laguira  directly  to  Spain,  but 
that  they  were  not  carrying  the  cargo  in  question,  inasmuch  as 
the  voyage  in  which  it  was  taken  was  a  voyage  from  North 
America,  and  not  directly  from  a  colony  of  Spain*  What, 
then,  with  reference  to  this  subject,  is  to  be  considered  as  a 
direct  voyage  from  one  place  to  another?  Nobody  has  ever 
supposed  that  a  mere  deviation  from  the  straightest  and 
shortest  course,  in  which  the  voyage  could  be  performed 
would  change  its  denomination  and  make  it  cease  to  be  a 
direct  one  within  the  intendment  of  the  instructions.  .  •  .*' 
The  act  of  importation  is  necessarily  the  same,  whether  the 
voyage  is  really  ended,  or  whether  it  is  only  effected  to  give  it 
the  appearance  of  being  ended.  The  landing  at  the  Custom 
House  and  the  payment  of  duties  are  mere  voluntary  cere- 
Difference  monies  in  the  case  of  a  fictitious  importation  with  a  view  to  a 
muhM  uid  ft  oo'^ti^'i^  voyage.  But  when  the  truth  is  discernible  about 
letitioos  im-  the  transaction,  the  payment  of  the  custom  duties  may  be 
^  ^'  only  a  means  whereby  the  doctrine  of  continuous  voyages  may 
be  defeated  as  it  is  understood  in  an  English  Prize  Court  In 
the  case  of  the  WiUiam,  it  was  shown  that  the  unlading,  re- 
shipping,  and  payment  of  the  customs  duties  all  took  place 
within  a  few  days.    The  landing  was  almost  instantaneously 
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followed  by  the  reshipment.  There  was,  therefore,  no  genuine 
importation,  and  what  waa  done  was  intended  only  to  pass  for 
importation  in  the  prize  ooort. 

Sir  W.  Onmt  then  proceeded  to  refer  to  other  cases  in 
which  the  doctrine  of  continnoos  royages  had  reoeiyed  eon- 
atmction.^    In  the  Maria,  (1805)  5  Bob.  865,  868,  Sir  W. 
Scott  expressed  his  surprise  that  any  one  should  represent 
the  doctrine  of  continuity  of  yoyage  as  new,  and  treated  it 
as  an  inherent  and  settted  principle.    But  as  applied  to  a 
colonial  trade,  the  doctrine  was  clearly  only  fiye  years  old, 
and  the  fondamental  or  leading  case  on  the  doctrine  of  con- 
tinuity of  yoyage  was  decided  in  the  House  of  Lords  only  a 
few  months  before  Sir  W.  Scott  decreed  restitution  in  the 
Maria.    This  seems  to  show  that  the  prmciple  of  continuity 
of  yoyage  may  haye  had  an  earlier  connection  with  the  con-  Doctrine  of 
yeyance  of  contraband,   with    which   it    was    undoubtedly  ^agM^pUw 
associated  in  the  case  of  the  EagU  (q.  y.  onto).*    In  the  ease^^^^£^ 
of  the  WHJiam,  it  was  held  that  the  yoyage  was  illegal,  as  ^P^'^il^ 
there  was  no  proof  of  actual  payment  of  the  import  duties  at  port 
the  port  in  Massachusetts. 

The  American  cases  which  applied  the  doctrine  of  con*  The  doctrine 
tinuity  of  yoyage  to  the  conyeyance  of  contraband  arose  out  states. 
of  the  eyents  of  the  American  Oiyil  War. 

In  the  Bermuda  (1865),  3  Wallace  515,  the  principles  enun- 
ciated were  the  following..  Vessels  conyeying  contraband 
cargo  to  belligerent  ports  not  under  blockade,  under  cir- 
cumstances of  fraud  or  bad  faith,  or  cargo  of  any  description 
to  belligerent  ports  under  blockade,  are  liable  to  seizure 
and  condemnation  from  the  commencement  to  the  end 
of  the  yoyage.  A  yoyage  from  a  neutral  to  a  belligerent 
port  is  one  and  the  same  yoyage,  whether  the  destination 
be  ulterbr  or  direct^  and  whether  with  or  without  the  inter- 
position of  one  or  more  intermediate  ports,  and  whether  to 
be   performed   by  one  yessel  or  seyeral  employed  in  the 

*  Jftieg,  Lordfy  Jnne  22»  1805;  eomtdered  bj  Sir  W.  Scott  the  leading  or 
fundamental  eaae  in  the  2£aHa,  1805*  5  Bob.  865,  889;  PoO^,  Adm.  1800; 
JKefmirifi  1808;  Eagle^  Adm.  1803;  the  case  in  which  the  doctrine  of  eontinnity 
«aa  api^ed  to  a  contraband  carga    Frm  FoH^  1808. 

*  Adm.  1808. 
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same  tranaaotkms  and  in  the  aooomplialiment  of  the  same 
pnrpoaa 

The  Oireasrian,  (1864)  2  Wallace,  135,  on  the  pnnoiple  of 
oontinmty  of  voyage,  decided  that  a  yessel  sailing  ftom  a 
nentral  port  with  intent  to  violate  a  blockade  is  liable  to 
captnie  and  condemnation  as  pme  from  the  time  of  sailing; 
and  the  intent  to  Tiolate  the  blockade  is  not  disproved  by 
eridence  of  a  pnipose  to  [call  at  another  nentral  port,  not 
reached  at  the  time  of  capture,  with  nlterior  destination  to  the 
blockaded  port 
Where  The  Springbok,  (1866)  5  Wallace,  1,  laid  down  the  following 

^^1^^^^  principles  on  the  doctrine  of  continuity  of  voyage.  Where 
▼^agedoei  the  papeis  of  a  ship  sailing  under  a  charter  party  aie  all 
genuine  and  regular,  and  show  a  voyage  between  ports  nentrsl 
within  the  meaning  of  international  law ;  where  thero  has  been 
no  concealment  nor  spoliation  of  them ;  where  the  stipulations 
of  the  charter  party  in  favour  of  the  owners  aie  apparentiy  in 
good  fedth ;  where  the  owners  are  neutrals,  have  no  interest  in 
the  cargo,  and  have  not  previously  in  any  way  violated  neutral 
obligations,  and  there  is  no  sufficient  proof  that  they  have  any 
knowledge  of  the  unlawful  destination  of  the  cargo ; — ^in  such 
a  case,  its  aspect  being  otherwise  fair,  the  vessel  will  not  be 
condemned  because  the  neutral  port  to  which  it  is  sailing  has 
been  constantiy  and  notoriously  used  as  a  port  of  call  and 
transhipment  by  poisons  engaged  in  systematic  violation  of 
blockade  and  in  the  conveyance  of  contraband  of  war,  and  was 
meant  by  the  owners  of  the  cargo  carried  on  this  ship  to  be  so 
used  in  regard  to  it 
The  case  of  The  letter  of  the  owner  of  the  steamship  AUanUm  rendered 
Mj^i^T^  the  decision  of  theVladivostock  Prize  Court  incomprehensible 
in  the  light  of  prize  law  as  understood  both  in  this  country 
and  in  the  United  States.^  The  vessel  was  carrying  coalf 
which  is  absolute  contraband  under  the  Russian  regulations. 
But  she  was  proceeding  away  from  belligerent  territory  to  a 
neutral  port  Even  if  she  had  previously  been  engaged  in 
contraband  transactions,  she  could  not  have  been  confiscated 
according  to  English  prize  law,  as  Lord  Stowell  said  in  the 
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Imina,  (1800)  3  Bob.  167,  168:  "^  Under  the  present  under- 
standing of  the  law  of  nations  you  cannot  generally  take  the 
proceeds  on  the  return  voyage."  However,  the  Prize  (Jourt 
at  Yladiyostook  did  not  even  allege  that  the  Attankm  had  been 
engaged  in  previous  contraband  transactions.  The  only  con- 
ceivable ground  on  which  the  decree  could  have  proceeded 
was  that  the  AUanton  was  a  case  of  false  destination  and 
fiaudulent  papers,  like  the  Eiwa/rd,  (1801)  4  Bob.  68.  It  is 
sufficient  to  say  that  no  such  suggestion  has  been  made.  The 
Bnssian  Prize  Court  are  stated  to  have  grounded  their  decree 
{inter  alia)  on  the  supposition  that  the  Alkmhm  intended  to 
proceed  to  some  port  in  Japan.  But  this  supposition  would 
only  have  been  justifiable  if  the  vessel  was  out  of  its  proper 
course.  It  was  stated  by  the  owner,  Mr.  Bea,  that  so  far  from 
this  being  the  case,  the  ABanian  was  seized  when  proceeding 
in  a  perfectly  straight  line  from  Muroran  to  Singapora  In  a 
case  before  Lord  Stowell  a  fake  destination  was  inferred  when 
a  ship,  being  ostensibly  bound  for  Lisbon,  was  taken  with 
contraband  out  of  her  proper  course,  steering  towards  one  of 
the  Spanish  ports  in  the  Bay  of  Biscay.^  In  another  case 
already  noticed.  Sir  W.  Scott  inferred  that  the  ostensible 
destination  was  false  when  it  was  stated  to  be  Emden,  but 
the  vessel  was  found  near  the  Isle  of  Saints,  and  had  been 
hovering  about,  and  adhering  to,  the  French  coast'  In 
the  case  of  the  AJlanUm  there  were  no  apparent  incon- 
sistencies in  the  vessel's  conduct  that  required  explanation, 
arising  either  from  the  place  where  she  was  seized  or  from 
false  or  contradictory  papers,  and  hence  the  decision  seems 
altogether  inexplicable.  It  is  satisfiEUitory  to  know  that  this 
wholly  unwarrantable  decision  was  reversed  on  appeal 

The  case  of  the  Grerman  vessels  seized  in  African  waters 
was  defended  by  Professor  Holland  in  the  Timest  though  it 
involved  an  extension  of  the  principle  of  continuous  voyiages 
to  the  conveyance  of  contraband,  as  ^an  innovation  which 
seems  to  be  demanded  by  the  conditions  of  modem  com- 
merce.*' *    If  the  case  of  the  Btmdesraih  be  regarded  as  a  case 

>  The  FrankUm,  (1801)  8  Bob.  217.  *  The  JBUward,  (1801)  4  Bob.  68. 

*  Tma^  JuiiiMy  8, 1900. 
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of  a  oontinaoQs  Toyage,  it  cannot  be  regarded  as  affording  an 
inBtanoe  of  an  innovation  in  prize  law,  since,  as  has  been  seen. 
Sir  W.  Grant,  M.R,  in  the  case  of  the  Eagle,  applied  the 
doctrine  of  continued  yoyages  to  a  case  of  contraband.  The 
cironmstances  of  the  seisnire  of  the  German  vessels  in  1900 
recall  the  observation  of  Grotins,  ^  Distingnendns  erit  belli 
status.**  The  situation  of  the  belligerents  in  the  South  African 
War  was  altogether  exceptional,  and  afforded  a  striking 
instance  of  the  different  consequences  attaching  to  a  contra* 
band  trafBc  by  sea  and  a  contraband  traffic  by  land.  Valines 
commentators,  Pistoye  and  Duverdy.  observed  that,  while  both 
kinds  of  traffic  were  equally  unneutral,  only  the  transportation 
by  sea  was  prohibited. 

A  view  similar  to  the  American  view,  applying  the  prindple 
of  continued  voyages  to  the  conveyance  of  contraband,  was 
taken  by  the  Italian  Court  in  the  recent  case  of  the  Doeljwik, 
a  Dutch  vessel  captured  and  declared  good  prize  on  the 
ground  that^  though  bound  for  the  French  colonial  port  of 
Djiboutil,  it  was  laden  with  an  extraordinary  provision  of  arms 
of  a  model  out  of  use,  which  could  only  be  intended  for  the 
Abyssinians,  with  whom  the  Italians  were  at  war.^ 

The  case  of  the  Dodfwik  was  tried  in  the  Oommercial 
Court  before  the  Master  of  the  Bolls  in  1897.*  The  ship 
was  captured  and  declared  good  prize  on  the  ground  that^ 
though  bound  for  the  French  colonial  port  of  I)jiboutil,  it  was 
laden  ^  with  an  extraordinary  provision  of  arms  of  a  model  out 
of  use."  The  principle  of  continuity  of  voyage,  therefore, 
came  specifically  up  for  adjudication  in  the  Italian  Prize 
Court  on  the  issue  whether  it  is  applicable  to  the  conveyance 
of  contraband.  As  regards  proceedings  in  the  Commercial 
Court,  notice  of  abandonment  was  given,  but  refused,  and 
before  the  action  came  up  for  trial,  though  after  it  was  com- 
menced, the  ship  was  restored  by  the  Italian  Government  on 
the  ground  that  the  war  was  over. 

*  Bnua,  "Bar.  Gin.  de  Droit  Intenuitioiua  PaUie^"  1897;  FamehOU,  id. 
18S7ip.291;  Pcdofts  *' Bev.  de  Droit  Intenuitioiial  et  de  LagiaUtioii  compflrfe," 
I897»  p.  55 ;  DUna,  <*  Joonud  dn  Trait  Interaaiioiua  Prise,**  1897,  p.  268. 

*  Cf.  Bttjfi  T.  Aoyol  Exekang^  Ammmce  Oorporalion,  3^fiMf,  April  14^  15; 
Hftj  21,  June  1. 
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The  Master  of  the  Bolls,  then  Hr.  Justice  GolUns,  held  that 
the  plaintiffs  were  estopped  by  the  decision  of  the  Italian 
Friw  Oonrt  as  far  as  the  findings  of  fact  were  concerned. 
The  question  was  solely  whether  there  was  concealment  or 
misrepresentation  of  material  &oiM,  unless  it  was  shown  that 
the  ship  was  confiscated  for  carrying  Mae  papers,  an  act  of  the 
shipowners  outside  the  risk  insured.  The  jury  found  a  verdict 
for  the  plaintiffs,  but  the  further  point  was  reserved  for  argu- 
ment whether  the  vessel  should  be  regarded  as  a  total  or  a 
partial  loss.  Mr.  Justice  OoUins,  in  a  very  learned  judgment, 
held  that  the  commencement  of  the  action  was  the  crucial 
date,  and  that  matter  arising  after  an  action  will  not  defeat 
an  abandonment  before  action,  but  must  be  dealt  with  accord* 
ing  to  the  rights  of  the  parties  under  the  alMmSonment.  The 
plaintiffs,  therefore^  were  entitled  to  recover  as  for  a  total 
loss.' 

>  Ti/ma,  Mmj  25  and  Jane  1, 1S97. 
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CONTRABAND  OF  WAB  (iXmtiniuei). 

FkMmption  to  Thb  doctrine  of  pre-emption  only  applies  to  articlee  condition- 
ttdSdtt  ccnidi-  ^^7  ^'  proyisionally  contraband  (eantrdande  rdoHve  ou  par 
^^^^     destinaUan).    Therf  can  only  be  pre-emption  where  the  de- 
claration of  a  belligerent  regarding  contraband  reoognizee 
two  classes.    In  the  recent  war,  as  has  been  seen,  the  Japanese 
regulations  contained  the  diyision,  whQe  the  Bossian  regulations 
Ohumants      did  not    When  pre-emption  is  exercised,  the  penalty  is  loss 

lose  freight         ^-.v^         a  •  ^  .., 

andcftptor'8  Of  freight  and  captors  expenses.  Pre-emption  is  also  in- 
**P*"^  trodaced  in  the  case  of  products  native  to  the  exporting 
country,  even  when  they  are  affected  by  an  inseparable  taint 
of  contraband.  Lord  Stowell  appears  to  have  considered  that 
articles,  the  produce  of  the  country  which  exported  them,  were 
not  contraband  because  they  were  subject  to  the  right  of 
Fonner  on-     pre-emption.^    There  was  no  universal  principle  of  relaxation 

certaint J  as  to  .-,  ^_  ^         ,  V,.*.-.* 

incidence  of    in  favour  of  the  cxport  of  native  produca'    Again,  Lord 
pre-emption,    gi;^^^!!  eonfiscated  provisions,  which  he  expressly  allowed 

were  only  articles  conditionally  contraband.^    It  is  clear  that 

there  was  a  rule  of  pre-emption  in  Lord  Stowell's  time^  but  it 

seems  to  have  been  defeasible  in  operation.^ 
The  law  is  now  clear  that  articles  conditionally  contraband 

are  liable  to  pre-emption  only,  though  it  is  to  be  presumed 

>  Cf.ob6eryationsinthe2V068JH^fvi00is(18O2)4lba>.a42,24^^ 
<  The  Siaai  Emden,  (1798)  1  Bob.  2«,  29. 
'  Jotiffe  MargatnOM,  (1799)  1  Bob.  188. 

«  Cf.  cMe  of  the  JBUsa  fottt,  Adm.  Jolj  8, 1784,  refened  to  bj  Sir  W.  Seott 
in  the  Migende  Jacob,  (1798)  1  Bob.  91. 
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that  they  wonld  be  confiscated  in  oaaes  where  there  are 
cireomfltanceB  of  falsehood  and  fraud,  as  to  papers  and  desti- 
nation  of  the  yoyage. 
The  Statute  27  &  28  Vict,  a  25,  s.  88,  provides  that—  Bj  statute  27 

e.  25,8.89. 

**  Where  a  ship  of  a  foreign  nation  passing  the  seas,  laden  Adminity 
with  naval  or  victualling  stores  intended  to  be  carried  to^^^^^^^ 
a  port  of  any  enemy  of  her  Majesty,  is  taken  and  brought  to  withoat  bring- 
a  port  of  the  Unitea  Kingdom,  and  the  purchase,  for  the  service  ^  ^' 
of  her  Majesty,  of  the  stores  on  board  the  ship  appears  to  the 
Lords  of  the  Admiralty  expedient,  without  the  condemnation 
thereof  in  a  prize  court,  in  that  case  the  Lords  of  the 
Admiralty  may  purchase  on  the  account  or  for  the  service  of 
her  Majesty  ail  or  anv  of  the  stores  on  board  the  ship ;  and 
the  Commissioners  of  tiie  Customs  may  permit  the  stores 
purchased  to  be  entered  and  landed  within  any  port.*' 

The  English  practice  is  usually  to  purchase  at  the  market  EngUdi 
value  with  a  reasonable  allowance,  usually  10  per  cent,  f or  ^tion  at^*^ 
profit.    Bules  for  ascertaining  the  value  of  the  merchandise  ^^^  <^^ 
seized,  and  for  other  matters  of  detail  connected  with  the 
practice,  were  laid  down  in  the  treaty  between  Oreat  Britain 
and  the  United  States  in  1794,  and  in  that  between  the  former 
country  and  Sweden  in  1803.    The  fact  that  pre-emption 
was  exclusively  applied  to  the  new  kinds  of  contraband  has 
caused  MM.  Heffter  (s.  161)  and  Calvo  (ss.  2517,  2518)  to 
look  upon  pre-emption,  not  as  a  mitigation,  but*as  an  iotensifi- 
cation  of  the  privileges  of  a  belligerent. 

Mr.  W.  E.   Hall,  on   the  other   hand,   considers^   pre- 
emption a  belligerent  concession.    It  may,  however,  be  re- 
called that  Giotius  quotes  with  approval  the  French  edicts 
of  1584  and  1585,  by  which  even  munitions  of  war  were  to 
be  paid  for  by  the  belligerent,  and  denies  that  the  confiscation 
of  munitions  of  war,  practised  attthat  date  by  the  northern 
countries,  could  be  regarded  as  **  a  permanent  rule  of  equity." 
Grotius,  therefore,  rather  suggests  that  the  permanent  rule  of  Opinion  of 
equity  is  that  pre-emption  should  be  applied  to  munitions  of  pre-emptioa 
war.«     But  Mr.  W.  E.  HaU  regards  the  appUcation  of  V^^^^^ 
emption  to  munitions  of  war  as  tantamount  to  sweeping  away  oontnlwid. 

1  « Intmational  Law,**  p.  665,  and  note.       ■  AnU,  ^InteniAtiooal  Law,**  p.  196. 
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the  whole  law  of  contraband.  While  Ortolan  olearly  did  not 
consider  that  pre-emption  onght  to  apply  to  monitions  of  war 
•»he  confined  the  category  of  contraband  to  mnnitiona  of  war 
— M.  Blnntschli  (as.  806  and  811)  considers  that  pre-emption 
onght  to  apply  to  intercepted  mnnitions  of  war. 

H.  Hefiter  thinks  that  pre-emption  onght  to  be  calcnlatod 
on  the  basis  of  the  profit  which  would  probably  be  realised 
if  the  voyage  were  completed.  Sir  W.  Scott  said  on  this 
point — 

SirW.  8eott*t     <«I  have  never  understood  that  ...  on  the  side  of  the 

onv^  ^to  ^^^^^^  ^^  ^^^^  ^^^^^  compensation  is  to  be  expected,  which 

beo^nated    he  might  have  demanded  from  the  enemy  in  his  own  nort;  the 

bjniee  enemy  enemy  may  be  distressed  b;^  £Bkmine,  and  may  be  driven  by 

would  giTe.     j^jg  necessities  to  pay  a  famine  price  for  the  commoditv  if  it 

gets  there;  it  does  not  follow  that,  acting  upon  my  rights  in 

war  in  interceptiDg  such  supplies,  I  am  under  the  obligation 

of  paying  that  price  of  distress.'*  ^ 

This  last  case  is  cited  by  Phillimore  as  containing  the 
best  enumeration  of  the  principles  which  govern  the  British 
courts  on  the  subject  of  pre-emption.  A  point  arose  as  to 
whether  the  charge  of  insurance  ought  to  be  included  in  the 
pre-emption  valuation.  It  appears  that,  shortly  before  the 
decision,  cases  of  this  kind  were  settled  by  the  Navy  Board, 
and  the  charge  of  insurance  allowed,  without  the  policy  being 

l^c^o^ioii    called  for.    But  Sir  W.  Scott  refused  to  include  the  charge  of 

indnde  pre-     insurance,  because— 

(1)  Payment  of  insurance  money  is  only  due  on  the  event 
of  the  risk  having  been  actually  incurred.  The  risks  here 
spoken  of  are  ordinary  sea  risks.  Sir  W.  Scott  spoke  of 
these  as  not  having  been  incurred,  because  the  vessel,  on  a 
voyage  from  Altona  to  Cadiz,  had  been  seized  in  the  British 
Channel. 

Tim^eB,        (2)  The  cargo  of  wheat  in  the  case  of  the  Haahet  was,  in 

Und?  its  own  nature,  liable  to  be  intercepted  by  a  belligerent. 

The  despatehes  of  the  ambassador  of  a  belligerent  accredited 
to  a  neutral  court  are  not  liable  to  seizure,  as  they  are  pre- 
sumed to  have  reference  to  matters  between  the  belligerent 

>  The  JB^hM,  (1799)  2  Bob.  AdiiLBq^  pp.  174^182. 
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and  neatial  States.  Consular  despatches  are  also  exempt 
from  seizore  under  the  same  circumstanoes.  Phillimore  con- 
siders that  it  is  competent  to  a  belligerent  to  stop  the 
ambassador  of  his  enemy  on  his  passage.^  This  was  written 
in  1857,  and  seems  to  be  inconsistent  with  the  resolt  of  the 
Trent  a£Eur,  1861,  in  which  two  commissioners  of  the  United 
States,  Messrs.  Slidell  and  Mason,  were  taken  out  of  a  British 
mail  steamer,  on  the  high  seas,  by  the  captain  of  the  San 
Jaeinio,  an  American  ship-of-war.  This  proceeding  was  nnani- 
monsly  condenmed  by  all  the  Powers,  who  united  with  Great 
Britain  in  demanding  the  restoration  of  the  commissioners. 
MessrsL  Slidell  and  Mason  were  accordingly  released.'  One 
of  the  reasons  alleged  by  the  captain  of  the  Ban  Jacinto  for 
not  bringing  the  Trent  for  adjudication  before  a  prize  court 
was  that  he  wished  to  spare  the  other  passengers  the  in- 
convenienoe  of  deyiating  fiom  their  Toyage.  It  is  interesting 
to  recall  this  in  connection  with  the  fact  that  during  the 
late  war  the  Bussian  yoluuteer  cruisers  in  the  Bed  Sea 
detained  a  (German  mail  steamer,  the  Prinz  Heinrieh,  and  took 
two  bags  of  mails  out  of  her.  Such  a  proceeding  exhibits 
considerable  analogy  to  the  action  of  Captain  Wilkes  of  the 
San  Jadnto  in  1861,  and  what  was  deemed  an  inadequate 
explanation  in  the  one  case  can  hardly  be  considered  adequate 
in  the  other. 

It  is  conyenient  now  to  consider  the  question  of  the  carriage  wiMihar 
of  military  persons  in  the  employ  of  a  belligerent,  or  being  in  Mn^SbradL  ^ 
any  way  connected  with  his  transport  service.    The  crucial 
test  on  this  subject  is  whether  the  ship  carrying  the  military 
persons  is  hired  by  the  belligerent*    If  the  vessel  is  hired  by 
the  belligerent,  it  is  liable  to  condemnation  as  prize,  whether 
the  persons  conveyed  are  few  or  many,  important  or  insignificant.  Veisel  ooiiTej- 
Sir  B.  Phillimore  holds  that  the  importance  of  the  persons  Ve^hiroTi? 
4X>nveyed  is  an  essential  element  in  determining  whether  the  *^^**'^*' 
vessel  in  which  they  are  seized  may  be  confiscated;  <^to 

>  *'  IntflniAtioiitl  Law,*  yd.  ui.  p.  868. 

*  Ifir.  Sewaid  to  LoKd  Ljont,  December  28, 1861. 

*  MbotagiM  Benard,  "Nentalify  of  Qieet  Britoin  during  the  Amerieea  CiTil 
Wir,-p.2a8. 
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send  out  one  general  may  be  a  more  noxions  act  than  the 
oonyeyance  of  a  whole  regiment''  ^  The  OnmenJbo  was  the  case 
of  a  Teasel  admittedly  American^  and  theiefore  nentral,  and 
the  title  to  lestitntion  was  impugned,  on  the  ground  that 
it  was  employed  at  the  time  of  its  capture,  1807,  in  con- 
▼eying  military  persons  first  to  Macao,  and  then  to  Batavia. 
Holland  at  this  date  was  in  allianoe  with  Napoleon.  The 
charter  party  was  not  a  genuine  document;  it  spoke  of  a 
cargo,  but  none  was  placed  on  board.  The  militaxy  persons 
were  carried  as  supercargoes,  who  were  themseWes  made  the 
subject  of  stipulations  as  to  freight.  The  events  of  the  Busso- 
Japanese  War  cannot  be  said,  in  yiew  of  the  incident  of  the 
PriM  Heiwrick,  to  establish  the  presage  of  Hr.  W.  E.  HaU, 
that  ^much  tenderness  would,  no  doubts  now  be  shown  in  a 
naval  war  to  mail  vessels  and  their  contents ;  and  it  may  be 
assumed  that  the  latter  would  only  be  seized  under  very 
exceptional  circumstances."  *  It  cannot,  of  course,  be  said  that 
the  Bussians  have  very  repeatedly  stopped  nuul  vessels,  but 
the  Moiacoa  incident  must  be  associated  with  that  of  the  Prinz 
Heinrieh.  During  the  late  war,  English  vessels  conveying 
Japanese  troops  have  been  sunk  by  the  Yladivostock  squadron. 
There  seems  to  have  been  no  offer  to  surrender,  and  under 
these  circumstances  the  destruction  of  the  vessels,  though  an 
act  of  great  severity,  was  within  the  belligerent  rights  of 
Bussia.  The  Bussian  regulations  declaring  contraband 
« assimilate'*  the  conveyance  of  troops  to  the  conveyance  of 
absolute  contraband. 

The  carrying  of  despatches — being  official  communicatioas 
from  an  official  person  in  ftie  public  affidrs  of  the  belligerent 
Government — is  ground  for  confiscation  of  the  ship,  and  of 
the  cargo,  if  both  belong  to  the  same  owner.  The  case  of 
the  Prim  Heiimch  is  the  single  instance  during  the  Busso- 
Japanese  War  of  seizure  for  the  conveyance  of  despatches. 
But  the  vessel  was  not  detained,  though  mail-bags  were  taken 
out  of  her. 

1  PhilL  Tol.  ill.  88.  2172,  referring  to  the  case  of  the  OmmmSbOi  4  .Bob.  Adm. 
Bep.  pp.  453»  454. 
«  Ibid.,  p  679. 
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It  18  oonyenient  next  to  consider  the  penalty  for  carrying  Fenaitj  for 
contraband  articles  when  they  aie  unconditionally  or  absolntely  ^^^d 

contraband.  contraband. 

In  the  case  of  the  NmtralikU,  (1801)  3  Bob.  295,  296,  Sir 
W.  Scott  defined  the  practice,  ''The  modem  role  of  the  law 
of  nations  is,  certainly,  that  the  ship  shall  not  be  subject  to 
condemnation  for  carrying  contraband  articles.    The  ancient  Ancient  mie, 
practice  was  otherwise,  and  it  cannot  be  denied  that  it  was  {^^^01^''^ 
perfectly  defensible  on  eyery  principle  of  justica    If  to  supply  <^*^- 
the  enemy  with  such  articles  is  a  noxious  act  with  respect  to 
the  owner  of  the  cargo,  the  yehicle  which  is  instrumental  in 
effecting  that  illegal  purpose  cannot  be  innocent    The  policy  Ancient  mie, 
of  modem  times  had,  however,  introduced  a  relaxation  on  this  Lwd^toweU. 
point ;  and  the  general  rule  now  is,  that  the  yessel  does  not 
become  confiscable  for  that  act    But  this  role  is  liable  to 
exceptions — 

(1)  ^  Where  a  ship  belongs  to  the  owner  of  the  cargo,  or 
(2)  where  the  ship  is  going  on  such  service  under  a  false 
aeetination  or  false  papers,  these  circumstances  of  aggravation 
have  been  held  to  constitute  excepted  cases  out  of  the  modern 
rule»  and  to  continue  them  under  the  ancient  one." 

It  follows  that  the  penalty  for  conveying  absolute  con- 
traband is  (1)  the  confiscation  of  the  contraband  article, 
and  any  other  articles  belonging  to  the  owner,  of  the  contra- 
band, including  the  ship;  (2)  ''loss  of  freight;  (3)  captor's 
expenses." 

In  the  case  of  the  conveyance  of  conditional  contraband,  Sobetantial 
the  only  loss  incurred  is  freight  and  captor's  expenses.    If  liabiutj  of 
the  owner  of  the  ship  is  privy  to  the  carriage  of  the  con-  g^SI^^^' 
traband  goods,  the  yessel  is  involved  in  their  fate.     Lord  privity  of 
Stowell  illustrated  the  same  principle  in  holding  that  where  to^Yejlaco 
the  ship  conveys  contraband  under  a  fietlse  destination  or  ^^  ^^^'^^^^ 
false  papexs,  she  is  liable  to  be  confiscated.     The  &ct  that 
a  ship  has  false  papers  or  false  destination  affords  circum- 
stantial evidence  of  conclusive  character  that  the  owner  of 
the  vessel  knows  that  she  is  conveying  contraband. 

The  variance  between  the  ancient  rale  of  involving  the  ship 
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in  the  fiette  of  the  caxgo,  and  the  modem  one  exempting  the 
yessel  wb  modo  from  confisoation,  is  explained  by  the  ancient 
pzeeumption  that  the  master  knew  the  contents  of  his  caigo. 
The  knowledge  of  the  master  is  the  knowledge  of  the  owner, 
since  the  former  is  the  latter's  agent.  Theiefoie,  formerly  it 
was  presumed  that  the  owner  knew  the  contents  of  the  cargo.^ 
Bnt  according  to  Yalin*  his  contemporaries  consistently 
rejected  the  excuse  of  a  master's  ignorance.  But  if  this 
excuse  be  rejected,  the  logical  consequence  is  the  confiscation 
of  the  Teasel  in  all  cases  where  it  is  carrying  absolute 
contraband. 

Mr.  W.  E.  Hall*  speaks  of  the  Ordonnanee  da  la  Marine 
of  Louis  XIY.  as  sanctioning  the  confiscation  of  the  ship, 
semble,  in  all  cases.    But  Pothier  very  definitely  says — 

'^ObserveE  une  difference  que  TOrdonnance  met  entre  les 
marchandises  de  contrebande  et  les  effets  appartenants  aux 
ennemis;  par  cet  article,  il  n'y  a  que  les  marchandises  de 
eontrebmoe  que  sent  snjettes,  k  confiscation;  le  nayire  oft 
elles  se  sent  trouv^es,  n'y  est^  point  sujet;  au  lieu  que  le  nayire 
ou  se  sent  trouyto  les  effets,  appartenants  aux  ennemis  est  par 
TArt  7,  declat^  de  bonne  prise  ayec  son  chargement"  * 

In  yiew  of  this  yery  definite  statement  of  Pothier,  there 
are  grounds  for  supposing  that  before  and  after  1681  it  was 

>  Cf.  the  ease  of  the  (kUr  Bitoer,  (1802)  4  Bob.  199,  where  the  eonrt  held  that 
if  the  master  eonld  be  pennitted  to  aver  his  ignorance  of  the  contents  of  his  cargo 
it  night  be  applied  to  ezcnse  the  eaiiTing  of  all  contraband.  It  seems  dear, 
therefore,  that  the  mle  as  applied  bj  Lord  Stoweil,  as  regards  the  effect  of  know« 
ledge  of  the  master,  and  therefore  of  the  owner,  is  reallj  less  stringent  than  that 
which  now  preralls.  In  Lord  Stowell's  time  a  master  was  always  supposed  to 
know  the  contents  of  the  csrgo,  bnt  that  knowledge  had  not  the  effect  of  confiscate 
ing  the  ship  nnlesB  there  was  dissimnlatian.  Bntthe  role  as  stated  bj  Mr.  W.  B. 
Hall  makes  the  mere  fkct  of  the  owner  of  the  cargo  being  privy  to  the  oonT^ranee 
of  contzaband  the  caose  of  confiscation,  without  anj  ftirther  concealment  or  dis- 
simulation. It  seems  clear  that  the  maxim,  **  Ignorantia  juns  neminem  escosat," 
cannot  be  said  to  be  susceptible  of  any  exact  insistence  in  the  case  of  the 
belligerent's  regulations  declaring  contraband.  Snch  regulations,  it  has  been  seen, 
are  not  prohibitions  by  international  law,  and  priie  oonrts  administer  inter- 
national law.  Therefore,  in  the  case  of  conditional  contraband,  a  UnUt  JIds 
tgnonmce  of  the  master  that  he  was  conreying  contraband  might  be  a  good  defence 
in  a  belligerent  prise  court,  when  the  article  is  one,  as  it  easily  might  be,  that  has 
no  apparent  connection  with  beUigerent  operations. 

•  •«  Traits  des  Prises,**  cT.s.  6. 

•  «<  International  Law,"  p.  166  and  note. 

«  "Traits  de  Droit  de  Domaine  de  Fh>pria4"  (1772)  t  L  Ft  1.,  c.  ii  a.  2,  Art. 

ii.88.8. 
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not  the  practice  to  confiscate  the  yeesel  in  France  for  con- 
▼eyance  of  contraband.  A  note  of  the  learned  reporter  to  the 
case  of  the  Fra/rMin,  (1801)  8  Bob.  217,  affords  some  valaable 
information  as  to  the  early  practice.  Bynkershoek  and 
Heinnecdns  both  agree  that  on  principle  the  penalty  onght  to 
attach  eqnally  on  the  ship  as  well  as  on  the  cargo.  ^Si 
floientibns  dominns  contrabanda  ad  hostes  deferrent,  et  nisi 
pacta  impediant."  And  so  the  ancient  practice  appears  to  have 
been  (t.  '^Collect  Marit./'  p.  58;  and  with  regard  to  land 
wars  also,  and  carriage  by  land  and  sea,  Boerins  Decis. 
Bnrdegal,  178).  By  the  Boman  law  a  vessel  might  be 
forfeited  to  fiaeus  if  anything  illicit  was  placed  on  it  (D.  L. 
39,  c  iy.  s.  11). 

Soon  after  the  time  of  Qrotios  (1625),  who  did  not  par- 
ticularly discuss  the  case  of  a  ship  carrying  contraband,  a 
relaxation  is  first  met  with  in  treaties. 

The  first  treaty  in  which  an  exception  was  introduced  in 
favour  of  the  ship  was  in  1650  between  Spain  and  Holland, 
in  which  the  terms  are  general  and  admit  of  no  particular 
obserration.  The  second  was  a  treaty  between  France  and 
the  Hans  Towns,  May  10, 1655,  in  which  the  terms  are  very 
special,  and  point  distinctly  to  the  principle  on  which  the 
relaxation  was  founded,  when  the  owner  of  the  vessel  might 
be  supposed  to  be  a  stranger  to  the  transaction.  Stipulations 
in  treaties  to  this  effect  became  more  general.^  The  Ordinances 
of  France,  1778,  declared  that  ships  should  be  deemed  prize 
when  three-fourths  of  cargo  was  contraband.  But  this  was 
after  the  date  of  Pothief  s  treatise  cited  above. 

The  topic  of  the  penalty  of  contraband  becomes  impor- 
tant in  view  of  Bussia's  regulations  declaring  contraband. 
According  to  the  Bussian  declaration  issued  in  1854,  the 
ship  was  confiscated  in  all  cases.  According  to  the  Bussian 
declaration,  1904 — 

''Neutral  ships  captured  while  engaged  in  fiagrant  act  of 
contraband  can,  according  to  circumstances,  be  seized  and  even 
confiscated."' 

>  a.«<TroatiMof  tiieI>Gminkniorthe8M,''p.472. 
•  2Vai«,MiKhL 
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Since  tbis  declaration  Boasia  has  sunk  nential  yesBelfl  at 
sea,  without  the  adjndication  of  a  prize  ooart»  and  after  the 
confiscation  of  the  ABantath  little  regard  will  be  paid  to  her 
intimation  that  she  proposes  to  abate  the  foil  severity  of  the 
ancient  ralCy  relaxed  by  Qieat  Britain  for  more  than  a  hnndred 
years. 

The  only  authority  among  the  text-book  writers  tot  a  single 
inflexible  classification  of  contraband  is  afforded  by  Hnbner. 
But  though  he  includes  both  munitions  of  war  and  articles 
ancipitis  U9U$  in  the  same  catalogue,  he  is  careful  to  stipulate 
that  articles  aneipiiia  iwtia  are  only  contraband  when  convejed 
to  blockaded  places. 


CHAPTER  XIlI—(eofUtnued). 

PAET  vm. 

TBSATIEB  BEOLABINa  CONTRABAND. 

Acxx>BDiNG  to  Phillimore  no  general  inference  can  be  deriyed  No  exact 
team  an  investigation  of  treaties  to  elacidate  the  question  be  dnwn  from 
whether  naval  stores  and  materials  for  shipbnilding^  or  pro-^^i!''^ 
visions'  are  contraband  or  not.  cootMUnd. 

It  is  necessary  to  recollect  that  treaties  respecting  contra-  TMies  de- 
band  are  framed  for  cases  where  one  party  is  in  a  state  tnbemi  do  not 
of  neutrality,  and  not  where  they  are  allies  in  war.     ^^^^01^1^2. 
between  allies,  questions  of  contraband  are  to  be  determined 
by  the  Common  Law  of  Nations,  and  not  by  treaties,  though 
it  cannot  be  said  that  the  relations  of  the  Allied  Powers  in  the 
Crimea  were  generally  determined  as  to  the  rights  of  mari- 
time capture  by  the  Common  Law  of  Nations,  inasmuch  as 
the  principle  of  free  ships,  free  goods,  which  they  adopted, 
rested  on  the  authority  of  treatie&    It  is,  however,  sufficiently 
clear  that  no  general  inference  can  be  derived  from  treaties 
to  decide  what  is  and  what  is  not  contraband. 

A  writer  who  has  examined  the  subject  at  great  length  "OoneliiMiB  of 
condades  that  while  the  treaties  containing  an  extended  cate- 
gory of  contraband  of  war  are  only  nine  in  number,  those 
limiting  contraband  to  munitions  of  war,  horses,  and  saltpetre 
number  nearly  fifty.  He  points  out  that  few  treaties  before 
the  seventeenth  century  contained  categories  of  contraband, 
but  the  first  treaty  he  cites  as  containing  a  list  of  contraband 
was  one  between  Philip  of  Spain  and  James  L  of  England, 
1604,  by  which  contraband  was  not  confined  to  munitions  of  war. 

1  « lateniatioiiB]  Law,*  toL  iii  p.  854.  *  Ibid.,  p.  S45. 

*  HautefeniUe,  ''Droits  et  Devoin  des  Nations  KentroB  en  Temps  de  Gnens 
ICtfitime,*  1848,  t  iL  titre  Tiii  ■.  2,  ai.  2,  p.  234, 
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Initanceof 

Hmtefemlle't 

inaoeaiicj. 


But  his  Qon- 
monUytnie. 


Whether 
Trea^of 
Utrecht  can 
be  classed  as 
a  treatj  with 
restricted 
categorjof 
contraband. 


It  is  always  recogniased  that  Haatefenille  wrote  strongly 
under  the  influence  of  the  idea  that  primitive  law  prohibited 
the  inclusion  of  any  articles  except  munitions  of  war  in  lists 
of  contraband.  Mr.  W.  E.  Hall  observes  that  he  ezdudes 
from  the  list  all  treaties  which  conflict  with  his  theory.  He 
even  deduces  contradictory  inferences  from  the  same  treaty,  by 
placing  it  both  in  the  category  of  those  treaties  which  extend, 
and  those  which  do  not  extend,  the  list  of  contraband.^ 

It  is  not,  however,  the  fact  that  all  Hautefeuille*s  conclu- 
sions have  been  shaken,  and  a  scientific  analysis  would  pro- 
bably reveal  the]  conclusion  that  the  majority  of  treaties 
restrict  contraband  to  munitions  of  war,  horses,  and  saltpetre. 
Both  Hautefeuille'  and  Mr.  W.  E.  HaU^  concur  as  to  the 
effect  and  influence  of  the  Treaty  of  Utrecht,  1713,  which 
limited  contraband  to  munitions  of  war,  saltpetre,  and  horses, 
and  formed  the  basis  of  European  maritime  law;  a  great 
number  of  treaties  borrowed  the  definition  of  contraband 
furnished  by  the  Treaty  of  Utrecht.  Even  the  treaties  oon- 
duded  by  England  during  the  eighteenth  century  in  the  main 
followed  the  Treaty  of  Utrecht,  which  would  suggest  that 
daring  this  period  Great  Britain  did  not  consider  either  pro- 
visions or  naval  stores  to  be  contraband.  The  tendency  of 
wars  to  become  more  and  more  naval  caused  Great  Britain  to 
include  naval  stores  as  contraband  by  treaty  with  Sweden  in 
1812,  and  with  Denmark,  1814. 

Article  20  of  the  Treaty  of  Utrecht,  1713,  premised  that 
certain  articles,  among  them  all  kinds  of  provisions,  coal, 
and  naval  materials,  were  likely  to  give  rise  to  difficulties, 
because  of  their  common  usage  in  peace  and  war.  This  is 
noticed  by  Hautefeuille  (t  ii.  p.  321),  though  it  to  some  extent 
impairs  his  argument  that  the  Treaty  of  Utrecht  restricted 

>  The  treatj  between  England  and  Holland,  1654  (Dmnont,  t.  ▼!.  pi  2,  p.  74), 
IB  placed^by  Haatefenille  among  the  treaties  containing  an  extension  of  contraband 
Tol.  it  p.  824 ;  and  among  those  restricting  it  at  p.  819.  The  treatj  is  aUnded  to 
bj  Mr.  W.  E.  Hall, "  International  Law,"  p.  741  and  note.  It  included  proTisions 
and  monej  as  contraband,  and,  therefore,  cannot  be  classed  as  a  treaty  restricting 
contraband. 

*  **  Droits  et  Deroizs  des  Nations  Nentres  'en  Temps  de  Queue  BCaritime,**  t.  ii. 
titre  yiu.  s.  8,  p.  821. 

>  « International  Law,*  p.  648. 
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contraband  to  monitions  of  war.  But  apparently  the  Treaty 
of  Utrecht  only  embodied  the  limited  category  of  contraband 
adopted  by  France.  France  consistently  acted  upon  the  prin- 
ciple that  provisions  were  not  contraband,  thongh,  by  one 
treaty  concluded  with  Denmark,  1742,  naval  stores  were  made 
contraband.  The  practice  of  Spain  has  been  identical  in  prin- 
ciple with  that  of  France,  with  one  conspicuous  exception.  The 
Spanish  Decree  of  April  23, 1898,  did  not  expressly  include 
horses  among  contraband  of  war.  The  practice  of  France, 
consistently  followed  by  Spain,  was  to  class  horses  as  con- 
traband ever  since  the  Ordonnance  de  la  Marine  of  Louis 
XIY.^  The  Japanese  notification  of  Feb.  10,  1904,  classes 
horses  as  provisional  contraband,  an  undoubted  concession 
to  neutral  trade.'  Bussia,  on  the  other  hand,  classes  horses 
as  absolute  contraband,  though  she  had  previously  insisted 
upon  free  trade  in  horses,  and  expressly  struck  out  horses 
from  the  list  of  contraband  in  a  treaty  with  England  in  the 
eighteenth  century.  Grotius,  in  one  place,  indicates  that  a 
nation  is  apt  to  regulate  its  lists  of  contraband  not  only  by 
the  necessities  of  its  opponents,  but  according  to  its  own,  and 
we  may  perhaps  construe  the  policy  of  Bussia  in  the  light  of 
the  fact  that  she  never  required  horses  for  military  purposes, 
owing  to  her  abundant  supply. 

'  yalin,*«ORUniiuaieed0la]iariiie,'*ii.  264. 

*  Time$,  Maioh  1, 190i.  It  is  of  some  interest  to  obaerre  that  for  the  purpose 
of  the  law  of  poiUiminiwm^  an  anolent  distinction  existed  between  mnnitionB  of 
war  and  hones.  The  general  role  always  was  that  morables  do  not  return  by 
potOimMum,  when  carried  infra  praetidia  of  a  belligerent  But  from  the  time 
of  Gioero  and  the  Romans,  to  the  era  of  Boethins  and  the  Goths,  there  were 
ezoeptions  to  the  general  rale  (Grotios,  **De  Jnre  Belli  ao  Paois,"  L  iii.  o.  ix. 
a.  14).  Cicero  ennmerates  these  exceptions :  **  Poetliminio  redeont  liaec,  homo, 
navis,  mnlns  olitellarius,  eqnns,  eqna,  quae  redpere  solet"  (Ad.  Trebat  Topioa, 
a.  S6>  On  the  other  hand,  arms  feU  under  the  general  role,  and  coostitnted  an 
exception  to  the  exception.  Therefore,  arms  when  captured  in  war  became 
prise^  the  reason  being,  Grotins  obserres,  that  they  who  lost  them  were  little 
fiiYoored — ^indeed,  were  disgraced.  Oiotins  then  proceeds  to  accentuate  an 
important  distinction  in  this  respect  between  arms  and  horses,  for  the  horse  may 
be  lost  without  the  fault  of  the  rider  (ibid.,  supra).  In  the  era  of  Grotius  aU 
morables  became  prise,  and  were  excepted  firam  the  operation  of  podUminiwm, 
«nd  the  distinction  between  arms  and  horses  was  for  this  purpose  abolished. 
But  as  the  distinction  clearly  exists  according  to  the  reason  of  the  thing,  it  seems 
to  explain  the  uncertainty  which  appears  eren  in  yery  modem  usage,  whether 
munitions  of  war  and  horses  can  be  comprised  in  the  same  category  of  afaiolnto 
eontraband. 


CHAPTER  ,XIV. 

INTEBRATIONAL  ABBITRATIONSy  THK  HAGUB  CONVENTION,  AND 
INTEBNATIONAL  INOIDENTS  EXmBmNQ  ANALOOT  TO  THE 
NORTH  SEA  ORISIS,  WITH  A  HISTOBT  OF  THE  NOBTH  SEA 
INOIDENT. 

1. — ^PbINCIFLES  OF  INTEBNATIONAL  AbBITBATION. 

Mr.W.  B.      Mb.  W.  E.  Hall  obseryes  that  recoarse  to  intematioiial 

morndT^'    arbitration  will  be  successful  where  the  matter  at  stake  is 

JJgJJ^^     unimportant,  when  the  issue  is  one  of  fact,  when  there  is 

good  faith  on  both  sides,  and  the  arbitrator  can  be  trusted 

to  be  equitable.^    But  he  points  out  that  the  rejection  by  the 

United  States  in  18S1  of  the  award  giyen  against  it  in  the 

British-American  boundary  dispute  of  that  year  shows  how 

little  calculated  the  method  is  to  put  an  end  to  disputes  of 

any  magnitude  unless  honesty  of  intention  exists  on  every 

hand.'    It  is  interesting  at  this  moment  to  reflect,  in  view  of 

Scheme  of      the  great  Hague  Peace  Oonvention  of  1899»  that  a  scheme  of 

Mdnre  dSmwn  Arbitral  procedure  drawn  up  by  a  Committee  of  the  Institute 

^tmoa^uf  ^  of  International  Law  was  adopted  at  the  meeting  of  the  Insti- 

Law,  1875.     tute  held  at  the  Hague  in  1875.*    Yattel  observes —  * 

VfttieLon 

•r  ifantum.  <«  When  sovereigns  cannot  agree  about  their  pretensions,  and 
are,  nevertheless,  dedrous  of  preserving  or  restoring  peace,  they 
sometimes  submit  the  decision  of  their  disputes  to  arbitrators 
chosen  by  common  agreement.  When  once  the  oontendinfip 
parties  have  entered  into  articles  of  arbitration,  they  are  bound 
to  abide  by  the  sentence  of  the  arbitrators ;  they  have  engaged 

1  «'  Intem&tioiua  Law,"  5th  ed.,  e.  zL  pp.  862-4. 

*  Ibid.,  p.  364,  and  author'B  note. 

•  Cf.  <*  Annnaire  de  TLutitiit  de  Droit  Intemational  **  for  1S77,  pp.  128-13S. 
«  <*  DxoH  des  Oens/'  1.  u.  c  xWi.  b.  829. 
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to  do  this,  and  the  faith  of  treaties  should  be  religiously  ob- 
served. If,  howeyer,  the  arbitrators,  by  prononnoing  a  sentence 
eyidentl^  unjust  and  unreasonable,  should  forfeit  the  character 
with  which  thej  were  invested,  their  judgment  would  deserve 
no  attention ;  the  parties  had  appealed  to  it  only  witii  a  view 
to  the  decision  of  doubtful  questions.  Suppose  a  board  of 
arbitrators  should,  by  way  of  reparation  for  some  offence, 
oondemn  a  sovereign  State  to  become  subject  to  the  State 
she  has  offended,  will  any  man  of  sense  assert  that  she  is 
bound  to  submit  to  such  decision  ?  If  the  injustice  is  of  small 
consequence  it  should  be  borne  for  the  sake  of  peace ;  and  if 
it  is  not  absolutely  evident,  we  ought  to  endure  it  as  an  evil 
to  which  we  have  voluntarily  exposed  ourselves.  For  if  it 
were  necessary  that  we  should  b^  convinced  of  the  justice 
of  a  sentence  before  we  would  submit  to  it,  it  would  be  of 
very  little  use  to  appoint  arbitrators. 

'*  There  is  no  reason  to  apprehend  that,  by  allowing  the 
parties  a  liberty  of  refusing  to  submit  to  a  manifestly  unjust 
and  unreasonable  sentence,  we  should  render  arbitration  use- 
less; our  decision  is  by  no  means  repugnant  to  the  nature  of 
recognizances  or  arbitration  articles.  There  can  be  no  difficulty 
in  the  affair,  except  in  case  of  the  parties  having  si^ed  vague 
and  unlimited  articles,  in  which  they  have  not  precisely  speci« 
fied  the  subject  of  the  dispute,  or  marked  the  bounds  of  their 
opposite  pretensions.  It  may  then  happen,  as  in  the  example 
just  alleged,  that  the  arbitrators  will  exceed  their  power,  and 

5 renounce  on  what  has  not  been  really  submitted  to  their 
eoisioa  Being  called  in  to  determine  what  satisfaction  a 
State  ought  to  make  for  an  offence,  they  may  condemn  her 
to  become  subject  to  the  State  she  has  offended.  But  she 
certainly  never  gave  them  so  extensive  a  power,  and  their 
absurd  sentence  is  not  binding.  In  order  to  obviate  all 
difficulty,  and  cut  off  every  pretext  of  which  fraud  might 
make  a  handle,  it  is  neciessary  that  tiie  arbitration  articles 
should  precisely  specify  the  subject  in  dispute,  the  respective 
and  opposite  pretensions  of  the  parties,  the  demands  of  the 
one  and  the  objections  of  the  other.  These  constitute  the 
whole  of  what  is  submitted  to  the  decision  of  the  arbitrators, 
and  it  is  upon  these  points  alone  that  the  parties  promise  to 
abide  by  their  judgment  If,  liien,  their  sentence  be  confined 
within  these  precise  bounds,  the  disputants  must  acquiesce  in 
it.    They  cannot  say  that  it  is  manifestly  unjust^  since  it  is 

STonounced  on  a  question  which  they  have  themselves  rendered 
oubtful  by  the  discordance  of  their  claims,  and  which  has 
been  referred  as  such  to  the  decision  of  the  arbitrators.  Before 
they  can  pretend  to  evade  such  a  sentence  they  should  prove, 
by  incontestable  facts,  that  it  was  the  offspring  of  corruption 
or  flagrant  i)artiality." 
^Arbitration  is  a  very  reasonable  modoi  and  one  that  is 
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perfectly  confonnable  to  the  law  of  nature,  for  the  decision  of 
eyerj  dispute  which  does  not  directly  interest  the  safety  of 
the  nation.  Though  the  claim  of  justice  may  be  mistaken  by 
the  arbitrators,  it  is  still  more  to  be  feared  that  it  will  be 
overpowered  in  an  appeal  to  the  sword.  The  Swiss  have  had 
the  precaution  in  all  their  alliances  among  themselves,  and  even 
in  those  they  have  contracted  with  the  neighbouring  Powers, 
to  agree  beforehand  on  the  manner  in  which  their  disputes 
were  to  be  submitted  to  arbitrators,  in  case  they  coula  not 
adjust  them  in  an  amicable  manner.  This  wise  precaution  has 
not  a  little  contributed  to  maintain  the  Helvetic  republic  in 
that  flourishing  state  which  secures  her  liberty,  and  renders 
her  respectable  throughout  Europe.'' 

W^hI^^*  The  conclading  words  of  this  passage  show  that  the  Swiss, 
ean&iethe  in  the  eighteenth  century,  anticipated  the  formation  of  a 
tfbita^n  to  Peace  Tribunal  such  as  that  formed  at  the  Hague  in  1899. 
^J!^t  Vattel,  moreover,  Uke  Mr.  W.  E.  Hall,  points  out  that  the 
qnertums.       true  function  of  international  arbitration  is  confined  to  the 

decision  of  disputes  which  do  not  directly  concern  the  safety 

of  the  nation. 
Slw^Aiw         ^^  ^  ^*  Maine,  in  his  discussion  of  the  subject  of  inter- 


.        I  to      national  arbitration,  considers  that  it  is  open  to  the  following 
1887.  objections : — 

(1)  That  it  is  wanting  in  the  irresistible  coercive  power 
of  municipal  tribunals ; 

(2)  That  England  is  an  unpopular  litigant  in  the  forum  of 
nations ; 

(3)  That  jurists  who  make  a  special  study  of  international 
law  are  an  extinct  class  in  this  country,  while  on  the  continent 
they  are  the  salaried  functionaries  of  foreign  chanceries,  and 
therefore  that  international  quasi-courts  of  arbitration  are  not 
always  satisfactorily  constituted ; 

(4)  That  international  quasi-courts  of  arbitration  are  con- 
stituted ad  hoe,  and  do  not  exercise  any  continuoas  jurisdiction, 
and,  therefore,  that  it  is  quite  uncertain  what  weight  is  to  be 
attached  to  the  award  of  international  arbitrators ; 

(5)  That  the  Geneva  arbitration,  which  was  perhaps  the 
greatest  of  all  arbitrations,  introduced  uncertainty  into  inter- 
national law  if  it  did  not  actually  alter  it  for  the  worse  by 
imposing  additional  obligations  on  neutrals ; 
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(6)  International  arbitrations,  jadging  from  the  Geneva 
arbitration,  are  not  likely  to  sufficiently  safeguard  the  rights 
of  neutrals,  and  this  tendency  will  have  the  effect  of  enlarging 
the  area  of  maritime  wara 

Sir  H.  8.  Maine  further  suggests  that  arbitration  in  inter-  Vittei,  Mr. 

national  questions,  like  arbitration  in  municipal  law,  is  almost  si^  h!  8.   ' 

necessarily  confined  to  questions  of  fact    It  is  noticeable  that  ^JXm  * 

the  issue  of  the  Oeneya  Conference  turned  on  an  issue  of  o^wbitratioa 

to  qwwtiOM  of 
law,  whether  a  nation  was  bound  to  use  due  diligence  to  pre-  faet. 

vent  the  equipment  and  outfit  in  its  territorial  waters  of  a 
vessel  intended  for  the  military  or  naval  service  of  a  bel- 
ligerent   The  famous  sixth  Article  of  the  Treaty  of  Washing-  The  OeneTa 
ton  declared  such  a  neutral   duty  to  exist,  and  therefore  ^^[^^ 
withdrew  from  the  Cionference  of  Greneva  the  deliberation  9^<»  o^ 
of  the  only  question  of  international  law  which  could  deter- 
mine the  facts.    In  fact,  therefore,  the  element  which  rendered 
the  Greneva  award  both  dangerous  and  reactionary  was  the 
unsound  direction  of  law  contained  in  the  previous  Treaty  of 
Washington.    But  this  mistake  was  not  repeated,  or  at  aU 
events  not  in  the  same  degree,  in  any  of  the  international 
arbitrations  which  succeeded  the  Geneva  Conference. 
Since  the  formation  of  international  tribunals  with  con-Acoortof 

OOQullllOlU 

tmuous  jurisdiction  under  the  Hague  Convention,  it  is  uu-  jnriadietion 
likely  that  a  mistake  like  the  submission  by  Great  Britain  SSTo^.^ 
to  the  Treaty  of  Washington,  1871,  will  be  repeated.  A 
permanent  court  of  arbitration  can  obviously  be  better  trusted 
to  adjust  its  awards  to  the  entire  body  of  international  prin- 
ciples, distinctions,  and  rules  than  occasional  adjudicators  like 
those  composing  the  arbitration  court  which  sat  at  Geneva, 
1871-2.  How  little  the  decisions  of  the  Conference  of  Geneva 
were  guided  by  a  regard  for  the  principles  of  international  law 
can  be  inferred  from  Sir  A.  Cockburn's  summary  of  the  reason- 
ing of  M.  St8Bmpfli,the  president,  tliat  there  was  no  such  thing 
as  international  law,  because  the  practice  of  nations  has  under- 
gone great  changes  at  times,  and  the  views  of  jurists  on  points 
of  intematicmal  law  have  often  been,  and  still  are,  confiicting.^ 
Sir  H.  S.  Maine  points  out  that  famous  writers  are  apt  to 
'  Cf.  HaUeck*t  «<  Intenutioiua  Law,"  tqL  iL  p.  180. 
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be  strongly  affected  by  their  official  connection  with  their 
respectiye  Goyernments,  and  by  their  knowledge  of  the  interest 
which  they  suppose  their  Goyemments  to  haye  in  the  estab- 
lishment, maintenance,  or  deyelopment  of  particular  featnres 
of  the  international  system.  There  are,  howeyer,  as  well  in 
Bnssia  as  elsewhere,  men  superior  to  national  prejndioe. 
Professor  T.  E.  Holland,  in  a  letter  addressed  to  the  Times 
on  the  subject  of  the  destruction  of  the  Knight  Commander,^ 
recalled  the  integrity  of  the  Bussian  jurist,  M.  de  Martens. 
In  his  book  on  International  Law,  published  some  twenty 
years  ago,  M.  de  Martens  pointed  out  that  the  distance  of  her 
ports  from  the  scenes  of  nayal  operations  often  obliged  Bussia 
to  sink  her  prizes,  so  that  <'ce  que  les  lois  maritimes  de  tous 
les  6tats  consid^rent  comme  un  moyen  auquel  il  n'y  a  lieu 
de  recourir  qu'a  la  demi^re  extremity,  se  transformerera  pour 
nous  en  regie  normale,"  foresaw  '^cette  mesure  d'un  caract^re 
g^^ral  Bouleyera  indubitablement  contr5  notre  pays  un  me- 
contentement  uniyersel."  This  outspoken  expression  of 
opinion  may,  for  its  learned  integrity,  be  compared  to  the 
refusal  of  the  Law  Officers  of  the  Crown,  during  the 
American  Oiyil  War,  to  institute  proceedings  in  the  case  of 
the  Alabama. 

Professor  de  Martens  presided  oyer  an  arbitration  tribunal 
which  is  recalled  by  the  learned  editor  of  Hall's  '<  Inter- 
national Law "  as  one  of  the  two  most  successful  arbitrations 
of  modem  times,  and  he  was,  in  addition,  an  arbitrator  in  the 
Pious  Fund  Case,  the  first  decision  under  the  Hague  Con- 
yention.    It  has  been  stated  that  the  absorbing  nature  of 
his  official  duties  preyented  him  from  assisting  at  the  Inter- 
national Tribunal  which  recently  dealt  with  the  North  Sea 
crisis, 
^tieimi  of        xhe  obseryation  of  Sir  H.  S.  Maine  that,  judging  from  the 
iCaine  in  1887,  Geneya  Conference,  international  arbitrations  do  not  sufficiently 
DAtioiua         guard  the  rights  of  neutrals,  and  that  this  tendency  is  likely 
not^ttf^uud'  to  haye  the  effect  of  enlarging  the  area  of  future  maritime 
^®  ^^^     wars,  is  a  generalization  of  great  interest  Historically,  neutral 
obligation  in  maritime  wars  was  more  restricted  than  neutral 
•2y«a0,Aiigut6,19Oi. 
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obligation  in  land  wars.    The  nayal  belligerent's  rights  were 
limited  in  the  days  when  there  was  a  restricted  category  of 
contraband,  and  when  there  was  a  tendency  to  assert  an  almost 
complete  inyiolability  for  the  neutral  merchant  yessel  on  the 
high  seas.    In  the  great  naval  wars  of  the  eighteenth  century, 
though  England  seized  the  goods  of  an  enemy  on  board  the 
ship  of  a  friend,  continental  jurisprudence  favoared  the  doctrine 
of  free  ships,  free  goods.    The  tendency  of  wars  to  become  Tendency  to 
more  and  more  naval,  noted  by  Lord  Stowell,  is  not  likely  to  Lbitration 
be  abated  at  this  day,  when  there  are  many  more  important  ^J^  with '^ 
navies  in  the  world  than  there  were  a  quarter  of  a  century  a&ro.  i^c^^  of 

^     o     naval  power 

In  the  Busso- Japanese  War  we  have  seen  the  right  of  athronghont 
maritime  belligerent  advanced  to  the  highest  possible  limit.  ^^^ 
The  tendency  of  international  tribunals  to  favour  the  rights  of 
maritime  belligerents  coincides  with,  and  is  perhaps  caused  by, 
the  great  increase  in  the  number  of  States  possessing  im« 
portant  navies.  Historically,  when  there  was  practically  only 
one  powerful  maritime  belligerent,  England,  it  was  consistent 
with  the  reason  of  the  thing  that,  owing  in  part  to  the 
jealousy  our  ascendency  provoked,  the  rights  of  neutrals  at 
sea  were  fiir  greater  than  those  of  a  maritime  belligerent. 
The  marked  tendency  of  modem  times  for  belligerent  mari* 
time  right  to  encroach  on  neutral  maritime  obligation  follows 
naturally  upon  the  multiplication  of  navies. 

Calvo^  gives  a  list  of  twenty-one  disputes  settled  by  arbi-  Calvoand 
tration  from  1794  onwards.    Mr.  John  Bassett  Moore,  in  his  of  arbitra- 
**  History  and  Digest  of  the  International  Arbitrations  to  ^^^^' 
which  the  United  States  has  been  a  party/'  has  compiled  a 
list  of  arbitral  decisions  in  general  up  to  the  year  1898.* 

Mr.  W.  E.  Hall's  openly  expressed  opinion  that  arbitration 
is  only  successful  when  confined  to  relatively  unimportant 
matters  might  well  have  occasioned  anxiety  at  the  time  of  the 
North  Sea  reference.  It  may,  of  course,  be  admitted  with 
Mr.  W.  E.  Hall's  editor,  that  the  arbitral  method  of  settling 
international  differences  has  acquired  new  authority  from  the 
dignity  and  ability  which  marked  the  course  of  the  proceed- 
ings in  the  Behring  Sea  Fur  Seal  Fisheries  and  the  Venezuela 
1  8f.  14»»-1510.  «  See  pp.  4S21, 4851  H  teq. 
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boundary.^    But  in  neither  of  these  two  instances  of  reference 

was  the  matter  at  stake  of  the  first  importanca    The  most 

successful  instance  of  recent  arbitration  was  King  Edward's 

award  in  the  case  of  the  boundary  dispute  between   the 

Argentine  and  Chili.    Arbitration  is  no  doubt  specially  suited 

to  decide  boundary  disputes. 

The  North  Sea  crisis  was  hardly  a  case  where  the  matter  at 

stake  was  unimportant,  nor  did  it  exhibit  much  analogy  to  the 

subject-matter  of  previous  successful  arbitrations.  The  outrage 

was  a  far  worse  insult  to  the  flag  than  the  case  of  the  Trent, 

1861,  or  that  of  the  VirgitUuB,  1873,  had  the  latter  yessel, 

as  was  at  first  believed,  been  entitled  to  fly  the  American 

flag.    In  the  case  of  the  Trent  the  Powers  were  unanimous  in 

sustaining,  through  their  ambassadors  at  Washington,  the 

demands  of  Great  Britain.*    Without  in  any  way  disparaging 

Fowen  onght  the  satisfactory  sequel  of  the  North  Sea  crisis  under  the  rules 

reprawntur     of  the  Hague  Convention,  it  would  have  been  even  more 

^"^'^j^  satisfactory  if  the  Powers  had  acted  in  1904  as  they  acted 

tlieFedenb     in  1861. 
in  1S61. 

The  case  of  the  Trent  turned  on  the  question  whether 

persons  can  be  contraband.    In  the  case  of  the  BiMdeera&t 

and  the  other  German  ships  in  1899,  the  British  €h>vem- 

ment  acted  on  the  view  that  military  persons  can  be  con- 

traband,  contrary  to  the  opinion  of  the   late  Mr.  W.  E. 

HalL    But  where  the  law  of  contraband  is  involyed,  the 

doctrine  of  the  territoriality  of  the  merchant  vessel  has  no 

application.    It  was  because  of  the  irrefragable  nature  of  the 

right  of  a  belligerent  to  intercept  contraband  in  traneitu  that 

Historicus,  in  an  amusing  passage,  declared  that  a  merchant 

vessel  on  the  high  seas  in  time  of  war  no  more  resembled 

territory  than  Hamlet's  doud  was  like  the  weasel  or  the 

whale.  So  far  from  a  merchant  vessel  on  the  high  seas  in  time 

of  war  being  like  territory,  and  therefore  inviolable,  Historicus 

observed  that  the  real  truth  was  that  it  was  not  like  territory, 

because  it  was  violable.    But  the  action  of  the  Bussian  Baltic 

Fleet  in  the  North  Sea  did  not  involve  any  construction  of 

the  belligerent  right  of  search.     It  involved,  on  the  other 

1  Hdl't«lBtflRutiowaiAw,"p.8Sl  *  WlMatomed.l90i,p.l79. 
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handy  and  most  directly,  tlie  inyiolability  and  immunity  of 
penoBS  and  property  belonging  to  a  neutral  State,  under 
oircumstanoes  which  afforded  no  pretext  for  belligerent  inter- 
ference. And  a  question  of  this  importance  was  raised,  penderUe 
heUo,  during  a  great  war,  and  a  war  in  which  the  fory  of 
fighting  has  unfortunately  eyen  more  than  yindicated  the 
misgiyings  of  Mr.  W.  E.  HalL  Eyen  the  week  of  battles 
round  Metz  must  yield,  as  for  as  the  sacrifice  of  life  is  con- 
cerned, to  the  battle  of  the  Shaho,  if  not  to  that  of  Liao- 
Yang.  It  is  certain  that  both  those  battles  inyolyed  a  greater 
loss  of  life  than  that  which  occuned  at  St.  Priyat,  and  Port 
Arthur  has  witnessed  worse  scenes  than  Bazeilles.  The 
moment  did  not  appear  fayourable  for  a  recourse  to  arbitral 
methods,  and  the  success  of  the  North  Sea  roference  was  thero- 
foro  all  the  more  gratifying. 

2.— SOMB  AOGOUNT  OF  BeOENX  INTERNATIONAL 

ABBTTRiLTIONa  "^ 

The  arbitration  which  first  demands  notice  is  the  (}eneya 
Conference,  which  arose  out  of  the  Alabama  claims.  Mr.  W.  E.  arb^tions 
Hall  regards  the  Geneya  Oonference  as  the  most  important  wuhln^^ 
case  of  arbitration  which  has  yet  occurred  (1888),  but  he  adds  pi^»»^  ^^^ 
that  both  its  proceedings  and  issues  wero  little  calculated  to 
enlarge  the  area  within  which  confidence  in  the  results  of 
arbitration  can  be  feli^  The  Alaiama  case  and  its  deyelop- 
ments  suggest  that  when  an  infraction  of  neutrality  is  alleged, 
war  may  often  be  more  successfully  ayerted  by  the  efforts  of 
an  ambassador  than  b^  arbitration.  There  can  be  no  doubt  of 
the  sincerity  and  stronuousness  of  the  efforts  of  Mr.  Adams 
to  keep  the  peace  between  the  two  countries,  and  he  has  him* 
self  testified  to  the  difficulty  of  the  task.  But  the  success 
which  attended  his  efforts  was  obyiously  in  no  way  due  to  the 
submission  of  the  Alabama  claims  to  arbitration  ten  years  after 
the  yessel  cleared  from  Liyerpool.  In  this  country,  at  all 
eyents  in  legal  ciroles,  the  award  of  the  Oonferonce  of  Qeneya 
was  not  foreseen.    But  none  of  the  disadyantages  under  which 

1  «i  Intemttional  Law/'  36i. 
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Great  Britain  recently  proceeded  to  arbitration  can  be  com- 
pared to  thoee  attending  her  appearance  at  the  Qeneva  Con- 
ference with  a  preyious  consent  to  be  judged  by  ex  pwt  fado 
mles»  which  put  her  out  of  court  before  the  arbitration  began. 
The  Confer^  After  thirty-two  conferences,  the  president,  M.  StSBrnpfli, 
OmwtL,  1972.  i^  September,  1872,  presented  the  decision  of  the  Tribunal  of 
Geneva,  which  was  signed  by  Mr.  Charles  Francis  Adams^ 
Count  Frederic  Sclopis,  M.  Jacques  Stasmpfli,  and  Viscount 
d'ltajubi,  arbitrators.  Four  of  the  arbitrators  found  that 
Great  Britain  had  failed  in  the  case  of  the  Alabama  by 
omission  to  fulfil  the  duties  prescribed  by  the  first  and  third 
rules  of  the  Treaty  of  Washington.^  Sir  Alexander  Cockbum 
agreed,  but  differed  in  his  reasons.  A  similar  decision  (four 
against  one)  was  pronounced  in  the  case  of  the  Florida,  xmder 
the  second  and  third  rules  of  the  same  articles.  In  the  case  of 
the  Shenandoah,  the  tribunal  held,  unanimously,  that  Great 
Britain  had  not  failed  in  any  duty  with  respect  to  that  vesse!, 
prior  to  her  arrival  at  the  port  of  Melbourne,  but  (by  majority 
of  three  against  two,  Count  Sclopis  and  Sir  A.  Cockbum)  that 
she  had  so  £uled  after  such  arrival.  As  to  the  Betribuiion, 
that  Great  Britain  had  not  failed,  by  three  to  twa  As  to  the 
Georgia,  the  SwnUr,  the  NaahvUIe,  the  TaUaJuusee,  emi  the 
Chickamauga  respectively,  the  same  finding  was  unanimously 
reached.  And  by  a  majority  of  four  voices  against  one,  they 
awarded  to  the  United  States  a  sum  of  15,500,000  doUats  in 
gold,  for  the  satisfaction  of  all  the  claims  referred  to  the 
consideration  of  the  Tribunal,  conformably  to  the  provisions 
contained  in  Article  YU.  of  the  said  treaty.' 
The  San  Jittn     In  1872  negotiations  were  conducted  between  Great  Britain 

ftwaid  of 

Emperor  and  the  United  States  with  the  view  of  determining  the 
^r,Q^y^  ^  ownership  of  the  Island  of  San  Juan,  which  lies  in  the  very 
^^^^  middle  of  the  channel  which  separates  the  continent  from 

Vancouver's  Island.  The  Island  of  San  Juan  is  somewhat 
larger  than  the  Isle  of  Wight,  and  is  surrounded  by  several 
smaller  islets.  Previous  treaties  on  the  subject — the  Treaty 
of  Ghent^  1814,  and  Lord  Ashburton*s  Treaty,  the  Treaty  of 

^  Ct  •'The  Anniua Begiitar " f or  1871, p. 294. 
*  Ibid.,  1872,  pp.  109,  UO. 
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Washington,  1846— had  referred  to  the  middle  of  the  channel 
in  which  San  Joan  is  situate,  bat  had  not  specifically  assigned 
it  to  either  Great  Britain  or  the  United  States.  In  1851,  a 
United  States  officer,  General  Harvey,  attempted  to  carry 
the  point  by  wuip  da  main  by  occupying  San  Joan  with  an 
armed  force.  Afterwards  the  Americans  withdrew  this  un- 
justifiable step  and  a  joint  occupation  was  agreed  upon.  The 
island  then  gradually  acquired  an  increased  importance  to 
both  Great  Britain  and  the  United  States  by  the  colonization 
of  Yancouyer^s  Island  and  British  Columbia. 

By  the  34th  Article  of  the  Treaty  of  1871,  it  was  deter- 
mined that  ''the  respective  claims  of  the  two  Governments 
diould  be  submitted  to  the  arbitration  and  award  of  Emperor 
William  I.  of  Germany,  who  should  decide  thereupon, 
finally  and  without  appeal,  which  of  the  said  claims  is  most 
in  accordance  with  the  true  interpretation  of  the  Treaty 
of  Washington,  June  15,  1846.  The  Emperor  delivered  his 
award  in  December,  1872,  unreservedly  in  favour  of  the 
American  claim,  which  was  that  the  line  of  the  forty-ninth 
parallel  of  latitude  should  be  continued  to  the  middle  of  the 
channel  which  separates  the  continent  from  Vancouver,  and 
thence  southerly  through  the  middle  of  the  channel  and 
the  straits  of  De  Arro,  or  De  Haro,  between  San  Juan  and 
Vancouver,  to  the  Pacific  Ocean.^ 

A  brief  account  may  be  given  of  the  award  by  which  The  Laren^o 
Portugal  acquired  Lorenzo  Marques  and  Delagoa  Bay,  which  aw^^- 
acquired  such  importance  during  the  Transvaal  War.    In^S^igTif' 
1835  the  discontented  Boers  under  Ohrich  had  attempted 
to  form  a  settlement  on  the  bay,  and  in  1868  the  Transvaal 
president,  Martin  Wessel  Petronius,  incorporated  the  country 
on  each  side  of  Umzati  down  to  the  sea.    The  whole  matter 
in  dispute  between  the  three  Powers,  Portugal,  Great  Britain, 
and  the  Transvaal  was  submitted  to  the  arbitration  of  M. 
Thiers,  the  French  President,  and  on  April  19, 1875,  his  suc- 
cessor. Marshal  Macmahon,  declared  in  fiivour  of  the  Portuguese. 

In  1892  Great  Britain  preferred  some  claims  against  the 
United  States  in  respect  of  the  seizure  of  Behring  Sea  fishing 

1  «A]miialB«gtftar,''1672. 
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yessels.  The  matter  was  referred  to  an  international  tribunal 
presided  oyer  by  Baron  de  Oonroelles.  The  tribunal  sat  at 
Paris,  and  Lord  Hannen  and  Sir  J.  Thompson,  KC.M.O.,  were 
appointed  arbitrators  on  behalf  of  Great  Britain.  The  pro- 
ceedings commenced  at  Paris  in  April,  1893,  Sir  Charles 
Bussell,  E.C.,  ILP.,  then  Attomey-G^eral,  and  afterwards 
Lord  Chief  Justice  of  England,  appearing  in  support  of  British 
interests  with  the  present  Lord  Chief  Justice  of  England, 
Lord  Alverstone.  The  award  of  the  Behring  Sea  Arbitration 
Tribunal,  issued  in  August,  1893,  was  in  great  measure  fayour- 
able  to  the  contention  of  the  counsel  appearing  for  Great 
Britain.  The  address  of  Lord  Bussell  of  Eillowen  on  this 
great  occasion  is  generally  considered  one  of  the  greatest  of 
his  triumphs  at  the  bar,  and  a  tribute  was  rendered  to  his 
eloquence  by  Baron  de  Courcelles,  the  President  of  the 
Tribunal.  As  a  result,  the  United  States  settled  the  British 
daims  by  a  payment  of  six  hundred  thousand  dollars. 
The  arbitnr  Li  March,  1898,  Great  Britain  and  Venezuela  communicated 
Gnwt  Britam  the  first  part  of  the  historical  documents  and  maps  in  support 
rada^  isSs.  ^^  ^^^  respectiye  claims  in  the  boundary  dispute  between  the 
two  countries  to  Professor  Martens,  of  St  Petersburg,  the  chief 
arbitrator.  The  British  case  was  in  eight  large  yolumes  with  an 
immense  atlas,  and  the  Venezuelan  in  four  yolumes  with  an 
atlas.  In  August,  each  Gk)yemment  prosecuted  a  counter-case 
against  the  first  arguments  and  historical  papers  of  its  oppo- 
nent. Venezuela  sent  three  new  volumes,  and  Great  Britain 
two  large  new  yolumea  In  all,  more  than  two  thousand  two 
hundred  documents  in  the  English,  Spanish,  and  Dutch  lan- 
guages were  communicated  to  the  members  of  the  Arbitration 
Courts  which  it  was  arranged  should  meet  at  Paris  to  hear 
the  yerbal  arguments  and  give  the  final  decision. 

In  the  early  days  of  October,  1899,  within  a  week  before  the 
issue  of  the  Boer  ultimatum,  an  arbitration  tribunal,  sitting 
in  Paris,  composed  of  American  and  English  judges,  with  M. 
Martens,  presiding,  gave  judgment  unanimously  in  the  matter 
of  this  long-standing  territorial  dispute.  The  decision  was 
substantially  in  favour  of  this  country,  and  authorized  the 
inclusion  within  British  Guiana  of  the  great  bulk  of  the 


IKTEENATIONAL  ARBITBATION.  257 

territory  embraced  by  what  is  known  as  the  Schombni^h  line. 
The  only  exception  of  any  note  to  this  sweep  of  the  award 
lay  in  the  fact  that  it  assigned  to  Venezuela  a  settlement 
at  Barima  Point,  on  the  delta  of  the  Orinoco,  to  whichi  on 
strategical  grounds,  the  Yeneznelans  had  always  attached 
high  yalne.  From  the  British  point  of  view,  Yenezuela 
being  what  she  was,  the  new  acquisition  of  the  tract  in 
question  could  not  be  considered  of  importance.  On  more 
than  one  occasion  British  Governments  had  offered  Vene- 
zuela, by  way  of  settling  the  difficulty,  more  than  the  Paris 
award  gaye  her.  The  settlement  made  by  the  Arbitration 
Tribunal  leayes  free  for  undisturbed  deyelopment  a  territory 
belieyed  to  possess  considerable  mineral  wealth,  and  already 
administered  for  several  years  on  British  line&^ 

It  is  observed  in  the  ''Annual  Register **>  that  the  most^l^^^'^ 
important  eyent  for  the  Argentine  Bepublic  and  Chile  was  King  Edward 
the  settlement  of  the  boundary  dispute  under  the  reference  to  territorial  Ihh 
the  arbitrament  of  the  British  Sovereign.    Early  in  the  year  Sj^'Sd 
Sir  Thomas  Holdich  and  a  staff  were  dispatched  to  survey  the  ^^  ^^^' 
Southern  Andes,  where  they  spent  several  months,  returning  to 
England  in  the  autumn.    The  award  of  King  Edward  was 
issued  on  November  27,  and  for  the  purposes  of  reference  the 
geographical  points  may  be  placed  in  record — 

'^  Artide  L — ^The  boundary  in  the  region  of  the  San  Francisco 
Pass  shall  be  £3rmed  by  tne  line  of  water-parting  extending 
from  the  pillar  already  erected  on  that  pass  to  the  summit  of 
the  mountain  named  Trea  OruoeB. 

**  Artide  IL — ^The  basin  of  Lake  Lacar  is  awarded  to 
Argentina. 

**  Article  III. — ^From  Perez  Bosales  Pass,  near  the  north  of 
the  lake  Nahael  Huapi,  to  the  vicinity  of  Lake  Yiedma,  the 
boundary  shall  pass  by  Mount  Tronador,  and  thence  to  the  river 
Palena  oy  the  lines  of  water-parting  determined  by  certain 
obli£;atory  points  which  we  have  fixea  upon  the  rivers  Manso, 
Puelo,  Fetaleu&y  and  Palena  (or  Carrenleufu),  awarding^  to 
Argentina  the  upper  basin  of  those  rivers  above  the  points 
which  we  have  fixed,  including  the  valleys  of  Yillegas,  ]N  nevo, 
Cholila,  Golonia  de  16  Octubre,  Frio,  Huemules,  and  Coroovado, 
and  to  Chile  the  lower  basins  below  these  points.    From  the 

1  «  Annual  Begister,'*  1899,  p.  235.  «  Ibid,,  1902,  pp.  458-60. 
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fixed  point  on  the  river  Palena  the  boundary  shall  follow  the 
river  Encnentro  to  the  peak  called  Virgen,  and  thence  to  the 
line  which  we  have  fixed  crossing  Lake  General  Paz,  and 
thence  by  the  line  of  water-parting  determined  by  the  point 
which  we  have  fixed  npon  the  river  Pico,  from  whence  it  shall 
ascend  to  the  principal  water-parting  of  the  Sonth  American 
Continent  at  Loma  Bagaales,  and  foUow  that  water-parting  to 
a  summit  locally  known  as  La  Galera.  From  this  point  it 
shall  follow  certam  tributaries  of  the  river  Simpson  (or  southern 
river  Aisen)  which  we  have  fixed,  and  attain  the  peak  ealled 
Ap  Ywan,  from  whence  it  shall  follow  the  water-parting 
determined  by  a  po^nt  which  we  have  fixed  on  a  promontory 
from  the  neutral  shore  of  Lake  Buenos  Aires.  The  upper 
basin  of  the  river  Pico  is  then  awarded  to  Argentina,  and 
the  lower  basin  to  Chila  The  whole  basin  of  the  river 
Cisnes  (or  Frias)  is  awarded  to  Chile,  and  also  the  whole 
basin  of  the  Aisen,  with  the  exception  of  a  tract  at  the 
head  waters  of  the  southern  branch,  including  iK  settlement 
called  Eoslowsky,  which  is  awarded  to  Argentina.  The  further 
continuation  of  the  boundary  is  determined  by  lines  which  we 
have  fixed  across  Lake  Buenos  Aires,  Lake  Pueyrredon  (or 
Cochrane),  and  Lake  San  Martin,  the  e£fect  of  which  ia  to 
assign  the  western  portions  of  the  basins  of  those  lakes  to 
Chile  and  the  eastern  portions  to  Argentina,  the  dividing 
ranges  oarrving  the  lofty  peaks  known  as  Mountain  San 
Lorenzo  ana  iitzroy.  From  Mount  Fitzroy  to  Mount  Stokes 
the  line  of  frontier  lias  been  already  determined. 

""Artide  IF.— From  the  vicinity  of  Mount  Stokes  to  the 
fifty-second  parallel  of  south  latitude,  the  boundary  shall 
first  follow  the  continental  water-parting  defined  by  the 
Sierra  Baguales,  diverging  from  the  latter  southwards  across 
the  river  Yizcachas  to  Mount  Cazador,  at  the  south-eastern 
extremitv  of  which  range  it  crosses  the  river  Guillermo,  and 
rejoins  the  continental  water-parting  to  the  east  of  Mount 
Solitario,  following  it  to  the  fifty-second  parallel  of  south  lati* 
tude,  from  which  point  the  remaining  portion  of  the  frontier 
has  already  been  defined  by  mutual  agreement  between  the 
respective  States. 

**Artide  F. — ^A  more  detailed  definition  of  the  line  of 
frontier  will  be  found  in  the  report  submitted  to  us  by 
our  tribunal,  and  upon  the  maps  furnished  by  the  experts 
of  the  Bepublics  of  Argentina  and  Chile,  upon  which  the 
boundary  which  we  have  decided  upon  has  been  delineated 
by  the  members  of  our  tribunal  and  apnroved  by  us. 

**  Given  in  triplicate,  under  our  hana  and  seal,  at  our  Court 
of  St.  James',  this  20th  day  of  November,  1902,  in  the  second 
year  of  our  reign. 

•'EdwabdR.aotL" 


INTERNATIONAL  ABBITRATION.  259 

The  writer  in  the  **  Axmnal  Begister  "  notes  the  faot  that  Begwded  as 
the  awazd  was  represented  to  be  satisfactory  to  both  sides,  both  p«^ 
Chile  considered  that  she  had  obtained  the  larger  portion  of 
the  disputed  territory,  while  Argentina  thonght  the  richer  and 
more  yaloable  lands  had  fieJlen  to  hen  Meanwhile,  an  im« 
portant  treaty  had  been  arranged  between  the  parties  con- 
solidating good  relations.  It  provided  that  all  fntore  disputes 
should  be  referred  to  the  arbitration  of  the  British  Goyem- 
ment»  or,  in  the  event  of  a  rupture  with  Great  Britain,  to  the 
Swiss  €h>vemment. 

In  October,  1902,  King  Oscar  of  Sweden,  who  was  accepted  samoui  award 
by  Great  Britain,  the  United  States,  and  Germany  to  waess^Jf^J^ 
the  damages  to  foreigners  in  Samoa,  arising  (torn  the  landing  1902. 
of  American  and  British  troops,  and  from  the  destruction  of 
British  and  American  property  by  the  rebels,  decided  that 
Great  Britain  and  the  United  States  were  liable  because  they 
were  not  justified  in  landing  troops.  This  decision  aroused 
great  irritation  in  the  United  States,  as  it  was  the  enunciation 
of  a  principle  which,  if  accepted  as  a  precedent,  would  seriously 
restrict  the  assertion  of  American  rights  in  foreign  countries  in 
case  of  revolution  or  riots,  in  which  the  lives  and  property  of 
American  citizens  were  placed  in  peril,  and  would  practically 
disable  a  Government  from  protecting  its  own  citizens  when 
the  local  (Government  was  powerless  or  unwilling  to  afford 
protection.  The  United  States  expressed  its  willingness  to 
pay  whatever  damages  might  be  assessed,  but  it  refused  to 
be  bound  by  the  principle,  or  to  recognize  it  as  a  precedent 
which  might  be  incorporated  into  the  laws  of  nations. 

In  1904,  the  King  of  Italy  delivered  his  award  as  to  the 
boundary  dispute  between  British  Guiana  and  Brazil.  In  view 
of  the  great  length  at  which  the  British  case  was  elaborated 
at  a  boundary  dispute  in  which  Guiana  was  concerned  a  very 
few  years  previously,  it  is  a  little  curious  to  note  that  the 
award  of  the  King  of  Italy  stated  that  the  documents  sub- 
mitted to  arbitration  did  not  afford  the  means  of  judging  with 
completeness  or  precision  on  the  question  of  the  preponderat- 
ing rights  of  the  litigant  Powers  over  the  territory  in  dispute. 
The  award  further  stated  that  it  was  not  possible  to  divide  the 
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disputed  territory  into  eqnal  parts  either  as  regards  superficial 
area  or  yalue.  Preference,  therefore,  had  to  be  giyen  to  that 
line,  which  being  the  best  thronghont  its  whole  length,  lent 
itself  best  to  an  equitable  diyirion  of  the  contested  territory. 
It  became  necessary  to  divide  the  disputed  territory  by  taking 
into  account  the  line  drawn  by  Nature.  This  was  considered 
to  be  the  line  which  determined  the  frontier  by  starting  from 
Mount  Yakontipu,  proceeding  east  to  source  of  Treng  (Mahu), 
and  down  the  Treng  to  its  confluence  with  the  Tacutu,  and 
thence  to  the  source  of  the  latter  riyer,  where  such  line  then 
joins  the  line  of  frontier  established  by  the  declaration  annexed 
to  treaty  of  arbitration  concluded  in  London,  Noyember  6, 1901, 
between  Great  Britain  and  BraziL  All  territory  east  of  the 
line  of  frontier  of  the  zone  in  dispute  was  awarded  to  Ghreat 
Britain,  and  all  the  territory  west  of  the  line  settled  belongs 
to  Brazil.  As  a  result  of  this  recent  award  of  the  £ing  of 
Italy,  and  the  previous  arbitration  between  Qreat  Britain  and 
Venezuela  in  1898,  all  the  boundaries  of  the  Colony  of  British 
Guiana  are  now  definitely  settled.^ 
Akaktfi  The  learned  editor  of  Hall's  **  International  Law  "  observes 

awari^i903.  ^^^^  ^^®  tribunal  in  the  case  of  the  disputed  Alaskan  boundary 
was  in  all  essentials  a  court  of  arbitration,  though  its  con- 
stituti(3i  was  unusual  The  manner  in  which  the  United 
States  chose  to  construe  the  term  ^  impartial  jurists  of  repute  ^ 
was,  he  observes,  a  serious  blot  on  the  proceeding.  This 
criticism  recalls  that  of  Sir  H.  S.  Maine  on  the  composition  of 
courts  of  international  arbitration.* 

Among  the  arbitrators  of  the  Alaskan  boundary  dispute 
Lord  Alverstone  was  the  Commissioner  representing  Great 
Britain,  while  Sir  Louis  Jett6,  E.C.,  of  Quebec,  and  Mr. 
A.  B.  Aylesworth,  E.C.,  of  Toronto,  were  the  Canadian  Com- 
missioners. The  principal  matter  with  which  the  tribunal 
dealt  was  the  interpretation  of  the  treaty  of  1825  between 
Great  Britain  and  Bussia.  The  e£fect  of  the  Alaskan 
Boundary  decision  was,  in  brief,  to  exclude  the  Canadians 
from  all  the  ocean  inlets  as  far  as  the  Portland  Channel,  thus 

»  «  Ann.  Beg.,**  1904,  pp.  459, 460. 

'  <*  IntmatiQiiil  Law,"  Lecture  zii.,  pp.  214, 215. 
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cutting  them  off  from  the  water  approaches  to  the  Tnkon  and 
other  goldfields,  and,  in  the  case  of  the  channel  just  mentioned, 
to  assign  the  two  outer  and  smaller  islands,  Eannagnnat 
and  SitUaUi  to  the  United  States,  but  the  two  inner  and 
larger  islands,  Pearse  and  Wales,  to  Canada.  In  the  main  it 
was  regarded  as  a  very  nnfiavonrable  decision  for  Canada,  and 
the  Canadian*  members  of  the  tribunal  refused  to  sign  the 
award.  Though  the  immediate  effect  of  the  decision  was  to 
bring  about  a  serious  feeling  of  irritation  in  the  minds  of  the 
Canadians,  this  sentiment  was,  to  some  extent  at  any  rate, 
modified  by  the  publication  of  the  careful  statement  by  Lord 
Alyerstone  of  the  reasons  which  led  him  to  arrive  at  the  con- 
clusions which  he  adopted,  both  as  to  the  true  course  of  the 
Portland  Channel,  and  as  to  the  other  questions  involved.^ 

In  1902  Dr.  Asser,  the  Hague  jurist,  presided  over  a  fishery  Fiahay  dis- 
dispute  between  the  United  States  and  Bnssia.  The  machinery  l^ted  StatM 
of  the  Hague  Convention  of  July  27, 1899,  was  not  employed  ^^^ 
on  this  occasion.  This  circumstance  called  forth  a  protest  from 
Baron  D'Estournelles  de  Constant  and  others.  The  facts  out 
of  which  the  dispute  between  the  United  States  and  Russia 
arose  were,  that  in  1891  some  American  whalers  were  over- 
taken and  captured  by  a  Russian  schooner  in  Behring  Sea,  in 
violation,  it  is  said,  of  the  ordinary  rules  of  sea  fishing.  Not 
only  did  the  cruiser  capture  the  vessels,  but,  b6ing  short  of 
hands,  compelled  the  American  seamen  to  work  under  a  very 
severe  rigime.  The  United  States  lodged  a  formal  complaint, 
and  claimed  damages  on  various  accounts^  including,  in  addi- 
tion to  the  value  of  the  whalers,  compensation  for  the  crews, 
and  also  the  prospective  profits  to  officers  accruing  from  the 
expedition.  The  Russian  defence  was  based  on  the  d/raU  de 
neeemtif  because  the  whalers  had  knowingly  transgressed  their 
proper  limits.  It  seems  an  inference  from  Yattel  *  that  the 
plea  of  inevitable  necessity  is  one  that  can  only  be  raised 
in  a  state  of  war. 

The  Annual  Register  for  1904  and  1905  contained  no 
notice  of  this  case.  It  must,  therefore,  be  supposed  that  Dr. 
Asser  has  not  delivered  his  award. 

1  «<AimiuaB6gi«ter,'»1903,p.43a  '«  Droit  des  Gens,"  L  liL  e.  7. 
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3.— The  Hague  Peace  Conference^  1899. 

Nam«  dr  The  invitation  of  the  Tzar  in  1898  to  the  Intemational 

ingiii^SS^  Peace  Oonfeienee,  was  accepted  by  Gennany,  Austria^  Belgium, 
f^™J|^^'  C3hina,  Denmark,  Spain,  the  United  States,  Mexico,  Prance, 
Great  Britain,  Greece,  Italy,  Japan,  Luzembonrg,  Montenegro, 
Holland,  Persia,  Portugal,  Boumania,  Bnssia,  Serria,  Siam, 
Sweden  and  Norway,  Switzerland,  Turkey,  and  Bulgaria ;  and 
in  the  spring  of  1899  the  Conference  duly  assembled  at  the 
Hague.    Great  Britain  was  represented  by  Sir  Julian  (after- 
wards Lord)  Paunoefote  and  Sir  Henry  Howard,  with  Yioe- 
Admiral  Sir   John   Fisher,   and    Major-General   Sir   John 
Ardagh  as  technical  delegates;  the  United  States  by  Messrs. 
M.  White,  Stanford  Nerill,  Seth  Low,  Captain  Mahan,  and 
Sm^^      Captain  Crozier.    From  May  18  to  July  29  the  Litemational 
Peace  Confer-  Peace  Conference,  as  it  was  designated,  held  continual  session, 
J^lim     ^®  members  being  divided   for  greater  convenience  into 
three  commissions,  to  deal  with  the  various  topics  propounded. 
^rojpouia%t   ipi^Q  labours  of  the  Conference  to  formulate  a  scheme  for 
the  gradual  reduction  of  existmg  armaments,  and  for  check- 
ing any  further  increase,  were  doomed  to  fitilure  from  the 
first. 

But  a  convention  for  the  adaptation  to  maritime  warfare  of 
the  principles  of  the  Geneva  Convention  was  signed  by  repre- 
sentatives of  the  following  Powers : — Germany,  Austria,  Bel- 
gium, China,  Denmark,  Spain,  the  United  States,  Mexico, 
France,  Great  Britain,  Greece,  Italy,  Japan,  Luxembourg, 
Montenegro,  Holland,  Persia,  Portugal,  Boumania,  Bussia, 
Servia,  Siam,  Sweden  and  Norway,  Switzerland,  Turkey,  and 
Bulgaria. 

The  representatives  of  all  the  States  assembled  at  the  Hague 
Peace  Conference  of  1899,  with  the  exception  of  China,  signed 
a  convention,  based  to  a  large  extent  on  the  Declaration  of 
Brussels,  concerning  the  laws  and  customs  of  land  warfare. 

The  final  act  of  the  Hague  Peace  Conference  contained 
three  declarations,  which  prohibit  on  the  part  of  the  contract- 
ing Powers— 
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(1)  For  a  period  of  fiye  years  the  launching  of  projeotiles 
from  balloons  or  by  other  similar  new  methods ; 

(2)  The  use  of  projectiles,  the  only  object  of  which  is  the 
diffusion  of  asphyxiating  or  deleterious  gases ; 

(3)  Th^e  use  of  bullets  which  expand  or  flatten  easily  in  the 
human  body,  such  as  bullets  with  a  hard  envelope,  of  which 
the  enyelope  does  not  entirely  oover  the  core,  or  is  pierced 
with  incisions. 

None  of  these  declarations  was  signed  by  the  British 
representatiyes,  and  only  the  first  of  them  by  the  United 
States. 

It  is  observed  by  the  learned  editor  of  Hall's  **  International 
Law"  that  the  second  of  the  three  declarations  of  the  final 
act  of  the  Hague  Peace  Conference  was  presumably  aimed  at 
lyddite.^ 

4.— The  Convention  fob   the  Paoifio  Settlement  of 
Intebnational  Disputes  signed  at  the  Hague  Con- 

FEBENOE. 

At  the  moment,  in  view  of  the  North  Sea  incident^  the  CoaTaitioB 
greatest  interest  attaches  to  the  convention  for  the  pacific  sSt^^t  of 
settlement  of  international  disputes  which  was  signed  on  Jg^JJJJ^'^"^ 
July  29,  1899,  by  the  representatives  of  twenty-four  of  theg^*tthe 
States  assembled  at  the  Hague.    Apparently  the  only  Powers 
attending  the  Hague  Peace  Conference  who  did  not  ratify  this  ^^^ 
convention  are  Turkey  and  China,  who,  however,  appear  among  tweoty-fonr 
the  signatories.    The  adhesion  of  Turkey  to  the  principle  of 
arbitration  was  clogged  by  a  declaration  which  robbed  it  of 
all  value;*  the  course  of  events  in  China  since  the  summer Qae. u to 
of  1899  is  sufficient  explanation  for  the  non-appearance  of  ohuuLT^ 
that  country.    The  Bepublics  of  Salvador,  Guatemala,  and 
Uruguay,  as  well  as  the  Empire  of  Corea,  have  subsequently 
requested  to  be  admitted  to  the  benefits  of  the  convention. 
The  fact  that  the  Empire  of  Corea  has  applied  to  be  admitted  Oiher^ 
to  this  convention  for  the  pacific  settlement  of  international 

1  HaU'8  « Internatioiul  Law,'*  5th  ed.,  p.  583. 
s  *•  NouT.  Bee.  06i.,*  L  e.  p.  787. 
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disputes,  recalls  the  anomalous  status  of  that  country  during 
the  Busso-Japanese  War,  As  has  been  seen,  Oorea,  preyious 
to  the  commencement  of  the  war,  issued  a  declaration  of 
neutrality.  Tet,  at  the  yery  commencement  of  the  war,  she 
concluded  a  convention  with  Japan,  by  which  she  was 
universally  considered  to  have  become  a  protectorate  of  Japan. 
A  convention  of  later  date,  ratified  some  months  after  the 
commencement  of  hostilities  between  Russia  and  Japan,  places 
this  fact  beyond  any  apparent  doubt.  Oorean  troops  further 
seem  to  have  come  into  conflict  with  Bussian  troops,  though 
Japan  has,  for  motives  that  can  doubtless  be  appreciated 
by  those  who  have  an  intimate  knowledge  of  the  political 
environment,  insisted  on  a  great  reduction  of  the  Gorean 
army. 


5.— Intern  ATioKAL  Comhissions  of  Inqitibt  unbbb  Titlb 
m.  OF  THE  Convention  fob  the  Pagifio  Settlement 

OF  InTEBNATIONAL  DlSPUTEa^ 

lotemMioiua      The  text  of  Title  III.  of  the  Convention  for  the  Pacific 
S'^^J^^   Settlement  of  International  Disputes  signed  at  the  Hague 

CionTMitioii  of 

Jidj,  1S99.         ^  Title  III. — On  International  Commissions  of  Inquiry. 

^  Article  iX — In  differences  of  an  international  nature,  in- 
T^nuB  of  volving  neither  honour  nor  vital  interests,  and  arising  from  a 
Title  IIL  difierence  of  opinion  on  points  of  fact^  the  Signatory  Powers 
recommend  that  the  parties  who  have  not  been  able  to  come 
to  an  agreement  by  means  of  diplomacy  should,  as  far  as 
circumstances  allow,  institute  an  International  Commission  of 
Inquirv  to  facilitate  a  solution  of  these  difierences  by  elucida- 
ting the  hcts  by  means  of  an  impartial  and  conscientious 
investigation. 

** Article  X, — ^The  International  Commissions  of  Inquiry  are 
constituted  by  special  agreement  between  the  narties  in  con- 
flict The  convention  for  an  inquiry  defines  tne  facts  to  be 
examined  and  the  extent  of  the  Commissioners*  powers.  It 
settles  the  procedure.  On  the  inquiry  both  sides  must  be 
heard.  The  form  and  the  periods  to  be  observed,  if  not  stated 
in  the  Inquiry  Convention,  are  decided  by  the  Commission  itself. 

"Article  ^. — The  International  Commissions  of  Inquiry  are 
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formed,  unless  otherwise  stipulated,  in  the  manner  fixed  by 
Article  XXXIL  of  the  present  conyention. 

**Artiele  XII. — ^The  Powers  in  dispute  enffase  to  supply  the 
International  Commission  of  Inqmrjr»  as  rally  as  they  may 
think  possible^  with  all  means  and  &cilities  necessary  to  enable 
it  to  be  completely  acquainted  with  and  to  accurately  under- 
stand the  fiu^  in  question. 

**Artide  XIEL — ^The  International  Clommission  of  Inquiry 
communicates  its  report  to  the  conflicting  Powers,  signed  by 
all  the  members  of  the  Commission. 

^Artide  XIV. — ^The  report  of  the  International  Commission 
of  Inquiry  is  limited  to  a  statement  of  facts,  and  has  in  no 
way  Ihe  character  of  an  arbitral  award.  It  leaves  the  con- 
flicting Powers  entire  freedom  as  to  the  effect  to  be  given  to 
this  statement. 

''AHiele  ZZZ7Z— Beferring  to  the  formation  of  the  Inter- 
natbnal  Commission  of  Inquiry  is  as  follows : — 

**  The  duties  of  arbitrators  may  be  conferred  on  one  arbitrator 
alone  or  on  several  arbitrators  selected  by  tiie  parties,  as  they 
please,  or  chosen  by  them  from  the  memlfers  of  the  Permanent 
Court  of  Arbitration  established  by  the  present  Act.  Failing 
the  constitution  of  the  tribunal  by  direct  agreement  between 
the  parties,  the  following  course  shall  be  pursued.  Each  party 
appoints  two  arbitrators,  and  these  latter  together  choose  an 
umpire.  In  case  of  equal  voting,  the  choice  of  the  umpire  is 
entrusted  to  a  third  Power,  selected  ly  the  parties  by  common 
accord.  If  no  agreement  is  arrived  at  on  this  subject,  each 
party  selects  a  different  Power,  and  the  choice  of  the  umpire 
IS  made  in  concert  by  the  Powers  thus  selected." 

Mr.  Balfour,  in  his  speech  at  Southampton  on  the  subject  Speeehoflfr. 
of  the  North  Sea  crisis,  alluded  in  the  following  terms  to  the  Oetss,  isoi! 
pending  international  inquiry : — 

^  An  inquiry  will  be  instituted  into  the  iaclB,  and  we  and 
the  Bussian  Government  are  as^reed  upon  an  international 
commission  of  the  kind  provided  for  by  the  Hague  Con- 
vention—I should  say  that  that  has  nothing  to  do  with 
arbitration,  that  is,  the  constitution  of  an  International  Com- 
mission to  flnd  out  facts — and  any  person  found  euilty  by  this 
tribunal  will  be  tried  and  adequately  punished.'*^ 

It  is,  therefore,  clear,  from  the  language  of  the  late  Prime 

Minister,  that  the  reference  of  the  North  Sea  incident  is  to  an 

International  Commission  of  Inquiry  under  Title  III.,  and  not 

to  the  Permanent  Court  of  Arbitration  constituted  under  the 

1  Time$,  Satordaj,  October  29, 1904. 
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sbcoeeding  title  of  the  Hague  Convention,  July  2d,  1899. 
This  fact  is  of  some  importance.  An  International  Oom- 
mission  of  Inquiry  has,  as  has  been  seen,^  in  no  way  the 
character  of  an  arbitral  award.  It  resembles  a  preliminary 
finding  of  fact  snch  as  is  ordered  in  some  cases  in  English 
law,^  or  the  aetio  prssjuddeialis  of  the  Soman  law.  Such  a 
commission  is  eyen  more  wanting  in  ''irresistible  ooerdye 
power"  than  an  international  arbitration  before  the  Hagae 
Convention.^  Its  province  being  merely  to  define  &ct,  this 
want  of  coercive  force  possibly  constitutes  no  objection.  Bat 
it  remains  clear  that  the  ruling  of  the  commission  cannot 
possibly  be  decisive,  and  that  its  finding  might  quite  logi- 
cally  lead,  either  to  a  reference  to  the  Permanent  Court  of 
Arbitration,  which  would  then  specifically  adjudicate  upon  the 
facts  raised  by  the  Commission  of  Inquiry,  or  else  to  wax. 
By  Article  14^  the  Beport  of  the  International  Commission  of 
Inquiry  is  ''to  leave  the  conflicting  parties  entire  freedom  as 
to  the  effect  to  be  given  "  to  its  statement  It  can  hardly  be 
supposed  that  both  this  country  and  Bussia  will  draw  the 
same  inference  from  the  feusts  found  by  the  International  Com- 
mission, seeing  that  they  axe  now  at  entire  variance.  It  is 
only  on  what  seems  to  be  the  most  improbable  result,  that 
both  countries  should  concur  alike  in  the  facts  and  the  in- 
fer^ice,  that  the  Beport  of  the  Commission  of  Inquiry  seems 
destined  finally  to  solve  the  issue. 
Difference  The  following  are  the  most  important  differences  between 

rep(^  of        an  International  Commission  of  Inquiry  and  the  Permanent 
^SS^r^  Court  of  Arbitration  ;- 

^  wSftaS"^^     (1)  The  Arbitration  Convention  implies  an  engagement  to 

award.  submit  loyally  to  the  award  (Article  18).    The  Beport  of  an 

International  Commission  of  Inquiry  leaves  the  conflicting 

Powers  entire  freedom  as  to  the  effect  to  be  given  to  the 

statement  it  makes  (Article  14). 

(2)  The   International  Commissions  of  Inquiry  are  con- 
stituted by  special  agreement  between  the  parti6s»  whereas 

>  Tit  ill.  Art  14. 

•  Dmmmand  t.  Van  Ingen,  (1887)  12  A.  C.  28i. 

*  Mune,  Leetnre  zii,  p.  218. 
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the  Fennanent  Court  shall  be  competent  for  all  arbitration 
cases  unless  the  parties  agree  to  institute  a  special  tribunal 

(S)  The  Permanent  Ooort  of  Arbitration  decides  questions 
of  law  and  fiiot,  whereas  an  International  Commission  of 
Inquiry  decides  only  questions  of  fact. 

(4)  The  Powers  who  have  recourse  to  arbitration  sign  a 
special  act  (dompromtsX  which  is  a  document  of  the  court 
itself.  But  a  reference  to  an  International  Commisnon  of 
Inquiry  is  preceded  by  a  convention  between  the  two  parties. 
This  course  has  been  adopted  since  tiie  institution  of  the 
Hague  Court,  in  a  case  where  a  reference,  involving  issues  of 
law  and  fact,  was  made  to  arbitration  without  any  appeal  to 
the  Hague  Court. 

(5)  Beference  to  an  International  Conunission  of  Inquiry 
must  be  voluntary,  by  the  conflicting  parties  themselves, 
under  the  terms  of  a  conventioa  The  signatory  Powers,  on 
the  other  hand,  may  recommend  two  or  more  of  their  number, 
between  whom  a  serious  dispute  has  broken  out,  to  appeal  to 
the  Permanent  Court  of  Arbitration,  and  such  a  reminder  is 
only  to  be  regarded  as  a  friendly  act  (Article  27). 

(6)  The  forms  and  procedure  of  a  reference  to  the  Permanent 
Court  of  Arbitration  are  settled  by  the  articles  of  the  Hague 
Convention  (Articles  39-57).  The  forms  and  periods  to  be 
observed  by  an  International  Commission  of  Inquiry  under 
Titie  IIL  of  the  Hague  Convention,  if  not  stated  in  the  inquiry 
convention,  are  decided  by  the  commission  itself  (Article  10). 

(7)  The  Permanent  Court  of  Arbitration  sits  at  the  Hague, 
in  the  absence  of  any  special  agreement  by  the  parties. 
Where  there  is  such  special  agreement  the  tribunal  may,  in 
cases  of  necessity,  alter  the  place  fixed  by  the  parties  (Article 
36).  The  articles  of  Titie  IIL*  of  the  Hague  Convention, 
relating  to  International  Commissions  of  Inquiry,  provide 
nothing  on  this  subject 

(8)  A  tribunal  sitting  as  members  of  the  Permanent  Court 
of  Arbitration  decides  on  the  choice  of  languages  to  be  used 
by  itself,  and  to  be  authorized  for  use  before  it  (Article  38). 
Title  III.,  relating  to  International  Commissions  of  Inquiry, 
provides  nothing  on  this  subject 
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(9)  When  an  arbitrator  diee,  his  place  is  filled  in  accordance 
with  the  methods  of  hia  appointment  (Article  35).  Nothing 
is  proTided  on  this  head  as  regaids  Oomminions  of  Inquiry. 

(10)  There  can  be  a  revision  of  the  award  of  the  Permanent 
Court  of  Arbitration.  Beyision  can  only  be  made  on  the 
ground  of  the  discovery  of  some  new  {a/at  calculated  to  exercise 
a  decisive  influence  in  the  award,  which,  at  the  time  the  dis- 
cussion was  closed,  was  unknown  to  the  tribunal  and  to  the 
party  demanding  the  revision  (Article  55).  There  are  no  pro- 
visions in  Title  lU.  rendering  possible  a  revision  of  the  Report 
of  an  International  Commission  of  Inquiry. 

(11)  There  are  no  rules  relating  to  evidence,  or  the  ex- 
penses of  an  International  Commission  of  Inquiry.  In  the 
case  of  an  arbitral  award  each  party  pays  its  own  expenses 
and  an  equal  share  of  those  of  the  tribunal 

All  these  material  differences  between  a  tribunal  which  sits 
as  a  branch  of  the  Permanent  Court  of  Arbitration  under  the 
Hague  Convention  (Title  lY.),  and  an  International  Com- 
mission of  Inquiry  under  Title  III.,  result  firom  the  fact  that 
the  only  articles  of  the  convention  which  relate  to  procedure 
deal  with  '^ arbitral  procedure"  (except  Article  32,  which 
provides  either  for  the  appointment  of  arbitrators  or  com- 
missioners), and  by  Article  14  the  Beport  of  an  International 
Oomnussion  of  Inquiry  ''has  in  no  way  the  character  of  an 
arbitral  award."  In  the  case  of  an  International  Commission 
of  Inquiry  under  Title  IIL  ''the  forms  and  periods"  to  be 
observed  may  be  settled  either  by  the  inquiry  convention  or 
by  the  commission  (Article  10).  There  is  nothing  in  the 
convention  as  to  the  payment  of  the  expenses  of  the  com- 
mission or  of  the  parties  under  Title  IIL,  the  title  which 
relates  to  International  Commissions  of  Inquiry.  The  question 
of  expenses,  probably  one  of  very  considerable  importance, 
may  presumably  be  settled  by  the  inquiry  convention  or  by 
the  commission.  As  regards  "  forms  and  periods  ^  in  the  case 
of  an  International  Commission  of  Inquiry,  these  may  be  regu- 
lated by  the  commission,  but  are  primarily  regulated  by  the 
inquiry  convention. 

It  may  be  noted  that  neither  arbitrators  nor  commissioners 
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aie  necessarily  selected  from  the  members  of  the  Permanent 
CSoort  of  Arbitration  established  by  the  Hague  Conyention. 
On  the  other  hand,  both  commissioners  and  arbitrators  may 
be  so  selected  by  the  parties.    If  the  parties  so  please,  the 
reference  may  be  to  a  single  arbitrator  or  a  sbgle  commis- 
sioner.   The  most  material  difference  is  that  there  is  noAppwent 
revision  possible  of  the  Beport  of  a  GommissioQ  of  Inquiry.  ^^I^m.  as 
But  a  statement  of  beta  deliyered  by  a  commission  ui^der^^*^^^ 
Title  ni.  is  as  likely  to  be  decisiyely  influenced  by  thecore^ofa 
discoTcry  of  a  new  £Etct,  unknown  at  the  time  a  discussion  ^^ 
closed,  as  an  arbitral  award  under  Title  lY . 


6.— Cases  befobb  ths  Abbitbation  Coubt  at  the  Haque. 

Before  alluding  to  the  few  cases  which  as  yet  have  come 
before  the  Permanent  Court  of  Arbitration  at  the  Hague,  it 
is  conyenient   to   point  out  that   the  tendency  of  recent         v 
years  to  enter  into  agreements  to   submit   to   arbitration  Intenutional 
prospective  differences,  is  due  in  no  small  degree  to  the  Hague  ^I^TfStoe 
Convention,    By  Article  19  of  the  Hague  Convention  the^^g^*^ 
Signatory  Powers  have  reserved  to  themselves,  both  retro- ui^pi>ci^  co^- 
spective  and  prospectively,  the  right  of  extending  obligatory  Hagae  Con- 
arbitration  to  all  cases  that  can  possibly  admit  of  it,  by^^^' 
new  agreement,  which  may  be  of  a  private  nature.    Thus,  The  Anffio- 
Artide  3  of  the  Anglo-French  Agreement  of  1904  contains  STu^^ 
an  agreement  to  refer  to  an  arbitral  tribunal  which,  however, 
is  not  the  Permanent  Court  of  the  Hague,  but  a  specially 
constituted  tribunal,  claims  for  indemnity  of  French  citizens 
engaged  in  fishing  on  the  treaty  shore  of  Kewfoundland,  who 
are  obliged  to  give  up  their  occupation  in  consequence  of 
the  convention  prohibiting  French  fishermen  from  fishing  in 
the  rivers  of  Newfoundland.^ 

The  recent  Anglo-Portuguese  Treaty  of  Arbitration,  signed  Angio-Portn- 
at  Windsor  immediately  before  the  State  banquet,  Wednesday,  S^Sbitratton 
November  16,  1904,  unlike  the  Anglo-French  Agreement, ^^^ ^^^ 
specifically  contemplates  a  reference  to  the  Permanent  Court 
at  the  Hague  of  any  difierences  which  arise  between  the 
>  Article  2;  Anglo-Frenoh  Agreemeiit,  1901 
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oontraoting  parties,  proyided  that  they  do  not  affect  the 
yital  interests,  independence,  or  the  honour  of  the  two  con- 
tracting States.  The  first  case  brought  before  the  Hague 
F^^oftiie  ^^^  ^^  ^^^  so-called  Pious  Fund  Case,  relating  to  church 
GalifomiaB  property^  in  California  and  Mexico.  The  reference  to  the 
Hague  Tribunal  was  largely  due  to  the  initiation  of  President 
Boosevelt,  who,  in  this  respect,  to  paraphrase  the  saying  of 
Montesquieu,  has  played  a  leading  part  in  the  unyeiling  of 
the  statues  of  Perpetual  Peace. 

When  California  belonged  entirely  to  Mexico,  President 
Quesada,  being  in  need  of  money,  laid  hold  of  Califomian 
Church  property,  and  promised  to  pay  a  pension  to  the  clergy. 
This  promise  was  kept  so  long  as  California  remained  a 
Mexican  province.  But  when  the  United  States  absorbed 
California  they  did  not  take  over  President  Quesada's  promise, 
and  the  Califomian  clergy  daimed  its  money  from  Mexico, 
which  refused  it  to  the  United  States.  Over  a  million  dollars 
and  the  interest  thereon  were  laid  in  the  Mexican  Treasury 
awaiting  distribution.  The  arbitrators  for  the  United  States 
were  Sir  E.  Fry  and  Profiassor  de  Martens.  The  arbitrators 
for  Mexico  were  Judge  Guamschelli,  of  the  Italian  Court  of 
Cassation,  and  Judge  Lohman  of  Holland.  After  some  little 
delay  Senator  Stewart  began  his  pleadings  before  the  Hague 
Courts  sitting  at  the  Hague,  on  behalf  of  the  United  States. 
The  arbitral  decision,  which  was  unanimously  deliyered  on 
October  14^  1902,  was  to  the  effect  that  Mexico  was  to  pay 
to  the  United  States  the  sum  of  1,420,682  dollars,  Mexican 
currency ;  and  Mexico  was  further  directed  to  pay  the  United 
States  for  ever  an  annual  sum  of  43,051  dollars.  It  must  be 
remembered  that  the  Pious  Fund  was  an  arbitral  award  under 
a  reference  to  the  Permanent  Court  of  Arbitration  instituted 
under  Title  lY.  of  the  Convention  for  the  Pacific  Settlement 
of  International  Disputes  signed  at  the  Hague,  and  not  to  an 
International  Commission  of  Inquiry  under  Title  III.  The 
reference  of  the  Dogger  Bank  incident  is  of  the  latter  kind, 
as  has  been  seen. 
The  Venezoe-  During  the  punitive  measures  undertaken  by  Great  Britain 
tiidm^msSs)  ^^  (Germany  against  Venezuela,  President  Castro  offered  to 
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fliiminit  the  daims  of  the  allies  to  arbitiation.  This  action  also  arbitration 
piociiied  the  good  offices  of  the  United  States,  bat  President  ^'^ 
Boosevelt  declined  to  act  as  arbitrator,  and  suggested  that  the 
case  be  referred  to  the  Hague  Tribunal  The  year  1902 
accordingly  closed  with  negotiations  towards  this  end.  In 
February  next  year,  Mr.  Herbert  Bowen,  the  American 
Minister  to  Yenezuela,  acting  on  behalf  of  that  Gk>Yemment» 
signed  at  Washington  protocols  by  which  England,  France, 
G(ermany,  and  the  other  Powers  having  claims  against  Yene- 
zuda  agreed  to  submit  them  to  the  adjudication  of  the  Hague 
TiibunaL  Great  Britain  and  Italy  each  recei  yed  an  immediate 
cash  payment  of  £5500  on  signing  the  protocols,  and  Qermany 
a  sum  of  £76,000,  to  be  paid  in  instalments.  The  arguments 
began  before  the  Hague  Tribunal  on  September  21,  and  were 
closed  on  NoTcmber  15.  It  was  agreed  that  30  per  cent  of 
the  Customs  reyenues  of  the  ports  of  La  Guayva  and  Porto 
Gabello  should  be  allocated  to  extinguish  the  claims  of  foreign 
creditors.  The  question  submitted  to  the  Hague  Tribunal  was 
whether  the  debts  due  to  the  subjects  of  ''the  blockading 
Powers"  should  be  paid  before  those  due  to  the  subjects  of 
the  peace  Powers."  On  February  27  the  arbitrators  at  the 
Hague  delivered  their  award  considering  that  Great  Britain, 
Germany,  and  Italy,  the  blockading  Powers,  were  entitled 
to  preferential  treatment  in  the  payment  of  such  indemnities 
as  Yenesmela  had  been  forced  to  pay  in  consequence  of  the 
blockade.^ 

The  reference  to  the  Hague  Court  in  the  case  of  the  house-  The  Japanese 
tax  in  the  foreign  concessions  in  Japan  was  decided  upon  in  ^^^n, 
1902,  though  the  award  was  not  delivered  till  1905.    In^M^oa.' 
December  of  the  former  year.  Sir  John  Ardagh,  who  was 
nominated  a  member  of  the  Permanent  Court  of  Arbitration  on 
the  decease  of  Lord  Pauncefote,  designated  H.  Gram,  member 
of  the  Court  of  Arbitration  for  Sweden  and  Norway,  to  act 
as  arbitrator  in  the  Japanese  house-tax  case.    The  Hague 
Tribunal  met  in  May,  and  the  other  arbitrators  were  M.  Louis 

1  •«Ami.  Beg^"  1902,  p.  486;  •'Ann.  Beg^*'  190S»  p.  429;  •'Ann.  Bag.," 
1904,  p.  487. 
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Benanlty  of  the  Infititute  of  France,  and  M.  Motono,  the 
Japanese  Minister  in  Paris.  The  Japanese  Goyemment  re- 
tained the  senrioes  of  Baron  Deseamps,  the  well-known 
Belgian  jurist  The  other  Powers  appearing  before  the 
tribonal  were  England,  Franoe,  and  Germany.  The  European 
Powers  demanded  that  the  proceedings  should  be  conducted  in 
German,  while  Japan  made  a  similar  request  with  respect  to 
the  Japanese  language.  On  May  22,  1905,  the  Hague 
Tribunal  gave  judgment.  The  majority  of  the  Court  decided 
that  according  to  the  articles  of  the  various  treaties  and  other 
engagements  submitted  to  them,  not  only  is  the  ground  ceded 
by  Japan  under  perpetual  leases  free  from  all  taxes  and  charges 
whatsoeyer,  but  also  all  buildings  erected  or  about  to  be 
erected  thereon,  unless  such  charges  are  expressly  stipulated, 
which  the  Hague  Tribunal  found  not  to  be  the  case.^ 
Inehoftte  Iq  1902  various  questions  of  a  minor  order  were  referred 

niBWDCM  to 

Hagne  Court,  to  the  Hague  Tribunal,  which  do  not  yet  seem  to  have  been 

decided,  since  the  decision  in  the  Venezuela  claims,  decided 

February,  1904,  was,  though  not  the  firsts  as  asserted  in  the 

Times,  apparently  only  the  second  case  in  which  the  court 

has  adjudicated.    Thus  in  July,  1902,  there  was  a  proposed 

reference  to  the  terms  of  the  sale  by  Denmark  to  the  United 

States  of  the  Island  of  St.  Thomas,  one  of  the  Virgin  group  in 

the  West  Indie&    It  also  seems  that  about  that  date  Holland 

and  (Germany  desired  to  submit  a  point  of  diiSerence  relative 

to  submarine  cables. 

The  conservatives  in  the  Landsthing  managed  to  frustrate 

the  Government  measure  for  the  sale  of  the  West  India 

Islands,  and  hence  the  reference  to  the  Hague  Tribunal 

was  defeated.^     In  1902  the  tribunal  was  occupied  with 

1  The  decision  of  the  Hague  Tribonftl  therafoie  tamed  exdnsiTely  upon  a 
qneetion  of  fact,  that  there  waa  no  reaervfttion  of  anj  tax  in  the  original  loaooe. 
A  tax  waa  payable  in  respect  of  emphytensis,  the  form  of  perpetual  lease  in  the 
Roman  Law.  In  the  absence  of  an  express  wairer  of  the  right,  a  nation  can 
nndonbtedly  tax  foreigners.  General  Halledk  observes  that  *'the  law  of 
lionisiana,  imposing  a  tax  on  legacies  payable  to  aliensi  probably  is  not  opposed 
to  International  Law  **  ("  International  Law,**  toL  L  p.  461).  Yattel  holds  thai 
the  master  of  the  country  may  impose  a  tribute  on  aliens  ('*  Droit  des  Gens," 
L  ii  o.  ix,  s.  125).  M.  Motono,  the  arbitrator  of  Japan  in  the  house-tax  oaae^ 
placed  on  record  his  dissent  from  the  Judgment  of  the  Hague  Tribunal, 
t  u  Annual  Begister,"  1902,  p.  858. 
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administrative   matters,   and    with    a   question   of  P^^^^^^^^^^ 
international  law.     In  February  of   that   year  Dr.  Asser ini% sphere 
presided  oyer  a  convention  for  the  adjustment  between  the  uiiSrmitioiul 
laws  of  various   European  countries  of  discrepancies  with^^* 
respect  to  questions  of  marriage,  divorce,  judicial  separation, 
and  the  guardianship  of  minors.    Great  Britain  was  not  a 
party  to  this  convention,  and  Denmark  and  Bussia  seemed  to 
have  abstained  from  becoming  signatories  to  the  proposals 
mooted.    They  were,  however,  accepted  by  the  great  majority 
of  European  countries.    It  is,  of  course,  strictly  proper  that  an 
international  tribunal  should  concern  itself  with  questions  of 
private  international  law. 


7. — ^The  Terms  of  the  Nobth  Sea  CoNVENnox, 
November  25,  1904. 

The  following  are  the  terms  of  the  North  Sea  Convention,  Tmu  of  tha 
signed  at  St.  Petersburg  on  November  25,  by  his  Majesty's  conTontion 


ambassador.  Sir  Charles  Hardinge,  and  Count  Lamsdorff : —     Rinriii^d 

Oraftt  Britaiii, 
"His  Britannic  Majesty's  Government  and  the  Imperial N<>^- 25»  1^4. 
Russian  Gk>vemmenty  having  agreed  to  entrust  to  an  later- 
national  Commission  of  Inquiry — assembled  conformably  to 
Articles  9  to  11  of  the  Hague  Convention  of  July  29, 1899, 
for  the  pacific  settlement  of  mtetnational  disputes — ^the  task  of 
elucidatmg  by  means  of  an  impartial  and  conscientious  in- 
vestigation the  question  of  fact  connected  with  the  incident 
which  occuned  during  the  night  of  October  21-22, 1904,  in 
the  North  Sea,  on  whidi  occasion  the  firing;  of  the  guns  of  the 
Russian  fleet  caused  the  loss  of  a  boat  and  the  death  of  two 
persons  belonging  to  a  British  fishing  fleet,  as  well  as  damages 
to  other  boats  of  the  fleet  and  injuries  to  the  crews  of  some  of 
those  boats,  the  undersized,  being  duly  authorized,  therefore 
have  agreed  upon  the  following  provisions : — 

** Article  J.— ^he  International  Commission  of  Inquiry  shall 
be  composed  of  five  members — Commissioners — of  whom  two 
shall  be  officers  of  high  rank  in  the  British  and  Imperial 
Bussian  navies  respectively.  The  Governments  of  France  and 
of  the  United  States  shall  each  be  requested  to  select  one  of 
their  naval  officers  of  high  rank  as  a  member  of  the  Commis- 
sion. The  fifth  member  shall  be  chosen  by  agreement  between 
the  four  members  above  mentioned.    In  the  event  of  no  \ 
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agreement  being  arriTed  at  between  the  four  Oommisrionera  as 
to  the  selection  of  the  fifth  member  of  the  Clommission^  his 
Imperial  and  Boyal  Majesty  the  Emperor  of  Anstria,  King  of 
Hnngary,  will  be  invited  to  select  him.  Each  of  the  two  high 
contracting  parties  shall  likewise  appoint  a  leeal  assessor  to 
advise  the  Oommissioners,  and  an  agent  officially  empowered 
to  take  part  in  the  labours  of  the  Commission. 

**Arttde  II. — The  Commission  shall  inq|Tiire  into  and  report 
on  all  the  circumstances  relative  to  the  North  Sea  incident, 
and  particularly  on  the  questions  as  to  where  the  resnonsi-* 
bility  lies  and  the  degree  of  blame  attaching  to  the  suDJects 
of  the  two  high  contracting  i>arties,  or  to  the  subjects  of  other 
countries  in  tne  event  of  their  responsibility  being  established 
by  the  inquiry. 

**Ariide  III. — ^The  Commission  shall  settle  the  details  of  the 
procedure  which  it  will  follow  for  the  purpose  of  accomplish- 
ing the  task  with  which  it  has  been  entrusted. 

**Artide  IV. — The  two  high  contracting  parties  undertake  to 
supply  the  International  Commission  of  In<]niry  to  the  utmost 
of  their  ability  with  all  the  means  and  facilities  necessary,  in 
order  to  enable  it  to  acquaint  itself  thoroughly  with,  and 
appreciate  correctly,  the  matters  in  dispute. 

** Article  V. — The  Commission  shall  assemble  at  Paris  as  soon 
as  possible  after  the  signature  of  this  agreement 

** Article  VI. — ^The  Commission  shall  present  its  report  to  the 
two  hi^h  contracting  parties,  signed  by  all  the  members  of  the 
Commission. 

**Article  VII. — ^The  Commission  will  take  all  its  decisions 
by  a  majority  of  the  votes  of  the  five  Commissioners. 

^^Artide  yUI. — ^The  two  high  contracting  parties  undertake 
each  to  bear  on  reciprocal  terms  the  expenses  of  the  inquiry 
made  by  it  previous  to  the  assembly  of  the  Commission.  The 
expenses  incurred  hj  the  International  Commission  after  the 
date  of  its  assembly  in  orgamzing  its  staff,  and  in  conducting 
thd  investigations  which  it  will  Imve  to  make,  shall  be  equally 
borne  by  the  two  Governments/' 


LoBB  StowelLi  Chief  Justice  Stobt,  akd  Fbofbssob  T.  E. 
Holland  on  the  Bights  and  Duties  of  Vessels, 

BELONGING    TO     STATES    IN    AmTTT,    NAVIGATING     THE 

Ocean. 

The  action  of  The  entirely  abnonnal  situation  created  by  the  action  of 
Fleet  in  firing  the  last  section  of  Admiral  Bohzdestvensky's  fleet  in  opening 
tei^en^     fire  for  twenty  minutes  on  the  Hull  trawlers  on  the  Dogger 
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Bank  on  the  22nd  October,  1904^^  raised  a  question  which  is  erMtad  a  sita* 
perhaps  primae  impressianis  as  far  as  either  English  or  Ameri-  im^l!^£kntu. 
can  reports  are  concerned.  It  was  purely  an  issue  of  fSftct,  and 
may  be  said  to  be  outside  the  purview  of  law.  No  legal 
question  seems  to  have  been  discussed  before  the  North  Sea 
Oommissiony  the  assumption  being  made  throughout  that  a 
more  or  less  gross  abuse  of  power  had  been  committed.  While 
the  fact  that  Great  Britain  was  a  passive  ally  or  auxiliary  of 
Japan*  complicated  the  political  crisis,  it  was  of  course 
evident  that  she  was  not  at  war  with  Bussia,  and  therefore 
her  merchant  vessels  were  neutral.  Further,  the  attack  of 
the  battleship  Suvaroff  on  the  trawlers  exposed  them  to  a 
risk  which  not  even  a  state  of  war  could  have  justified.  The 
gravity  of  the  crisis  was  purely  due  to  questions  of  fact  and 
policy,  and  in  this  respect  the  North  Sea  Commission  exhibits 
a  great  contrast  to  the  Geneva  Oonference. 

A  hundred  years  before,  the  English  Government,  under  Spanish 
apprehension  tiiat  an  armament  was  fitting  out  at  Ferrol,  specie  from  ^ 
directed  a  British  squadron  to  attack  certain  Spanish  vessels  ^^  aft^ 
on  the  high  seas  in  time  of  peace.    The  Spiqiish  ^^eni-^^^^3^ 
ment  of  that  day,  on  the  othw  hand,  is  considered  to  have  a^nadron  in 
disproved  the  intelligence  on  which  the  English  Government  isol^  ^^"^^ 
acted,  and  therefore  the  incident  seems  in  pari  maieria  with 
the  North  Sea  Incident.    At  the  North  Sea  Commission,  the 
Commissioners,  by  a  majority,  virtually  declared  that  the 
apprehensions  of  Admiral  Bohzdestvensky  were  unfounded, 
since  they  concluded  that  there  was  no  torpedo-boat  on  the 
Dogger  Bank.^    Admiral  Bohzdestvensky  therefore  acted  on 
inteUigence  officially  proved  to  have  been  false,  like  that  on 
which  the  Government  of  this  country  acted  jn  1804^  when 
vessels  belonging  to  a  state  with  which  it  was  at  peace  were 
not  only  fired  upon  but  captured.    The  capture  of  the  Monte 
Video  squadron  in  1804  seems  only  explicable  on  the  ground 
of  the  abnormal  situation  then  existing  all  over  Europe  owing 

1  CL  Pott,  Appendix  I.,  and  m.  11,  12,  13,  of  the  Beport  of  the  North  Sea 
GonmdfliloD,  pp.  iSl,  4S9-191. 

*  Fhimmore's  <«Intematioiial  Law,"  toL  iU.  a.  514,  referring  to  De  Marteni^ 
'*  Bnai  sor  les  Armateon,"  s.  50. 

*  Cf.8.1d,BeportoftheKorthSeaCom]iUMUm,|Maf,p.^^ 
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to  the  ambition  of  Napoleon.  It  must  also  be  remembered 
that  our  naval  policy  was  very  different  at  the  period  under 
disonssion.  The  right  of  search  exercised  by  this  country 
oyer  the  warships  of  states  with  which  it  was  at  peace,  meets 
with  nnanimons  condemnation  by  modem  writers  on  public 
international  law.  It  cannot  be  said  that  the  intelligence  on 
which  the  British  Gk)Ternment  acted  on  in  1804  received  an 
ex  post  facto  vindication  by  the  Spanish  declaration  of  war 
at  the  end  of  the  year,  as  the  seizure  of  the  Monte  Video 
squadron  had  in  the  mean  time  furnished  the  former  country 
with  a  sufficient  caauB  heUi.  It  is  difficult  not  to  regard  the 
Monte  Video  squadron  incident  of  1804  as  isx  more  serious 
an  infraction  of  comity  than  the  North  Sea  Incident  of  1904. 
It  would  be  difficult  to  imagine  any  circumstances,  under 
which,  if  an  international  incident  similar  to  that  of  1804  were 
to  occur,  it  would  admit  of  reference  to  arbitration  at  the 
present  day.  The  international  wrong  inflicted  by  this  country 
on  Spain  in  1804  possibly  accounts  for  the  chivalrous  attitude 
assumed  by  Mr.  Canning  towards  that  country  some  twenty 
years  afterwards,  both  as  regards  Spain's  struggle  with  her 
colonies,  and  the  French  intervention  of  1823;  and  the  fact 
that  England  freed  Spain  from  the  domination  of  Napoleon 
shortly  afterwards  may  be  regarded  as  an  atonement  The 
facts,  as  detailed  in  James's  ^' Naval  History/'^  were  that 
towyds  the  end  of  the  summer  of  1804,  the  British  Gk>vem- 
ment,  believing  in  a  false  rumour  that  an  armament  was  fit- 
ting out  in  Ferrol,  that  a  considerable  force  was  already  col- 
lected there,  and  that  French  troops  were  near  at  hand, 
despatched  a  squadron  off  Cadiz  to  intercept  and  detain,  by 
force  or  otherwise,  the  four  Spanish  frigates  known  to  be 
bound  to  that  port  with  an  immense  quantity  of  specie,  which 
they  were  bringing  from  Monte  Video.  On  October  the  four 
British  frigates  sighted  the  Spanish  frigates,  and  immediately 
made  sail  in  chase,  and  upon  the  refusal  of  the  Spanish  com- 
manding officer  to  allow  the  squadron  to  be  detained,  an  action 
was  commenced,  during  which  one  of  the  Spanish  ships  blew 
up,  and  the  other  three  were  taken  by,  the  British  ships. 

>  VoUiiLp.280. 
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Their  cargoes  realized  yery  little  short  of  a  miUion  sterling. 
Many  persons  who  conenrred  in  the  expedition  donbted  the 
right  of  detaining  these  ships,  and  many,  again,  to  whom  tl^e 
legality  of  the  aot  appeared  clear,  were  of  opinion  that  a  more 
formidable  force  should  haye  been  sent  to  execute  the  seryice, 
in  order  to  haye  justified  the  Spanish  admiral  in  surrendering 
without  an  appeal  to  arma  Cb  Noyember  27,  an  order  was 
issued  to  make  reprisals  on  English  property,  and  on  Decem- 
ber 12  war  was  declared  against  England  by  Spain.  This  affitir 
was  an  instance  of  special  reprisals  leyied  by  one  state  against 
another  under  a  belief  in  feJse  intelligence.  The  North  Sea 
Incident  was  the  case  of  an  act  of  war  perpetrated  by  the 
commander  of  the  nayal  forces  of  a  belligerent  state  on 
neutral  yessels,  induced  by  false  intelligence  of  an  expedition 
of  the  enemy  state  in  the  quarter  of  the  globe  where  the  act 
was  done.  No  possible  imputation  can  attach  to  the  English 
nayal  commanders  who  attacked  the  Spanish  squadron  in 
1804.  If  Admiral  Bohzdestyensky's  intelligence  had  been 
accurate,  he  would  haye  been  merely  conducting  ordinary 
belligerent  operations  at  the  time  of  the  North  Sea  Incident. 
The  Commissioners  at  Paris  in  1905,  by  a  majority,  con- 
sidered that  Admiral  Bohzdestyensky  was  responsible  for  the 
damage  caused  to  the  Hull  trawlers  by  the  starboard  fire  of 
the  SwHvrofff^  and  that  the  fire  opened  on  the  port  side  was 
unjustifiable,'  although  they  finally  declared  that  their  judg- 
ments did  not  impugn  either  the  military  yalue  or  the  senti- 
ments of  humanity  of  Admiral  Bohzdestyensky  and  the 
personnel  of  his  squadron.'  The  merits  of  the  issue  seem  to 
depend  on  the  reasonableness  of  the  belief  of  Admiral  Bohz- 
destyensky that  he  was  being  attacked  by  yessels  of  his 
enemy. 

Lord  Stowell  held  that  a  master  of  a  merchant  yessel  might  Opinion  of 
entertain  a  reasonable  doubt  whether  an  armed  yessel  he  met „ toNo^ 
was  not  a  pirate,  when  it  was  sworn  that  reports  had  preyailed  ^?^-^ 
•  of  pirates  being  at  sea,  and  when  the  yessel  he  met  was  at  a  8i,  Jwi% 
considerable  distance  from  land,  but  ''not  in  any  place  soxaTiirMma 
remote  from  the  scenes  that  Barbary  pirates  usually  hannt^  as  ogo^s^ 
»  North  Sob  Report,  •.  11.  «  Cf.  b.  18.  »0f.B.17.  ^rtetBob. 
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to  cany  a  conyiotion  that  the  ship  ooald  not  be  a  pirate.**  ^ 
In  this  case,  theiefoie,  Loid  Stowell  held  that  the  two  Spanish 
Tesselfl  were  justified  in  Utempting  to  escape  fronii  and  resist- 
ing search  by,  a  British  privateer,  since  they  believed  the 
latter  to  be  a  pimte.    At  the  time  a  state  of  war  existed,  but 
this  was  not  known  to  the  masters  of  the  Spanish  vessels,  as 
they  had  sailed  before  the  oatbreak  of  hostilities.    In  this 
case,  therefore.  Lord  Stowell  considered  that  the  reasonable- 
ness of  the  belief  of  the  national  character  of  a  vessel,  enter- 
tained by  the  master  of  a  ship  who  meets  it,  depends  on  the 
proximity  of  the  former  to  the  base  of  its  operations ;  a  con- 
elusion  that  cannot  be  said  to  .be  irrelevant  to  the  North  Sea 
^mtt  I^<5i^®^*-    ^  case  decided  by  the  great  jurist  of  the  United 
nghiiand      States,  Chief  Justice  Story,  explains  even  more  folly  the  dis- 
Tends  iiaTi-    cretion  that  a  naval  commander  ooght  to  exercise  when  he 
Seaxf in  time  ^^^  &  vcssel  as  to  whoso  character  he  may  legitimately 
^Pj^^^^  entertain  a  donbt    It  is  a  more  satisfactory  decision  than 
fJom,(iB26)  that  of  Lord  Stowell,  as  the  latter  was  given  in  the  case  of 
p.  49.  a  pnvateer  whose  conduct  was  in  other  respects  irregular. 

The  case  befoie  Chief  Justice  Story  was  that  of  a  public  war 
vessel  of  the  United  States  Navy,  and  the  facts  were  as 
follows:  In  November,  1821,  the  United  States  cruiser 
AUigatoT  met  a  private  armed  vessel  of  Portuguese  nationality 
in  the  Atlantic.  The  AUigatar  was  on  a  cruise  against  pirates 
and  slave-traders,  under  the  instruction  of  the  Pieddeni  The 
Portuguese  vessel,  the  Mariawna  Flora,  was  bound  on  a  voyage 
from  Bahia  to  Lisbon,  with  a  valuable  cargo.  The  evidence 
showed  that  what  Chief  Justice  Story  called  "a  combat  on 
mutual  misapprehension ''  of  both  commanders  that  the  other 
was  a  pirate  took  place.  The  two  vessels  crossed  each  other's 
course,  and  the  Portuguese  vessel,  suspecting  the  other  ftom 
the  first,  shortened  sail  and  hove  to,  the  object  being,  as  it 
appeared,  to  avoid  delay  in  fighting  with  a  pirate  for  fear  of  a 
night  attack.  Neither  vessel  had  yet  hoisted  the  national  flag. 
The  AUigaior  approached  the  Marianna  Flora,  which  fired 
a  cannon  when  the  American  vessel  came  within  long-shot 

»  8i.  Juam  BapMa  sad  La  PurMiM  Conetpoion,  (1803)  5  CSiriBt.  Bob. 
83,84. 
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The  American  oommander,  Lieat.  Stockton,  then  disoeined 
that  the  Portnguese  veaBel  was  an  armed  yessel  by  her 
appearance  and  eqaipment  The  Marianna  Flora,  after  firing 
seyeral  more  shots,  was  overpowered  on  the  American  coming 
to  close  qnartors.  No  one  was  injnred  on  the  AUigaior,  and 
the  Marianna  Flora  did  not  hoist  her  national  flag  till  she 
oeased  firing.  The  explanation  tendered  by  the  Portngnese 
master  was  that  he  took  the  Alligator  to  be  a  piratical  cmiser. 
The  commander  of  the  American  vessel,  on  the  other  hand, 
explained  his  action  as  mere  resistance  to  what  he  considered 
piratical  aggression.  On  those  facts.  Chief  Justice  Story 
decreed  restitution  of  the  vessel  to  the  Portngnese  claimant, 
but  refused  to  condemn  the  United  States  commander  in 
either  costs  or  damages,  holding  that  the  action  of  the  latter 
was  entirely  justifiable,  because  the  first  wrong  was  done  by 
the  Portuguese  master  in  attacking  the  former's  vessel  In 
this  case,  Ohief  Justice  Story  directly  discussed  the  question, 
implicitly  involved  in  the  North  Sea  Incident,  What  are  the 
rights  and  duties  of  armed  and  other  ships  navigating  the 
ocean  in  time  of  peace  ?  Chief  Justice  Story  pointed  out  that 
such  rights  and  duties  differ  from  those  that  arise  in  a  public 
war,  and  must  not  be  confounded  with  them.  But  the  con- 
text shows  that  the  immediate  aspect  of  the  question  he  was 
referring  to  was  of  the  rights  of  war  as  against  enemies,  not 
as  agamst  neutrals.  The  theoretically  absolute  right  of  a 
neutnJ  vessel  to  pursue  ite  ordinary  route  over  the  high  seas 
is  subject  to  a  legal  limitation  in  the  Bight  of  Visitation  and 
Search  and  to  the  purely  practical  limitation  arising  from  a 
natural  desire  to  avoid  being  exposed  to  risks  of  battle. 
There  was  no  question  of  the  exercise  of  the  right  of  search 
in  the  North  Sea  Incident,  and  therefore  the  legal  limitation 
to  the  right  of  navigation  of  a  neutral  vessel  in  time  of  war 
does  not  arisa  In  the  opinion  of  the  majority  of  the  Com- 
missioners, there  was  no  question  of  the  Hull  trawlers  being 
exposed  to  any  legitimate  war  risks,  arising  from  the  presence 
of  the  naval  forees  of  both  belligerents  in  the  North  Sea,  and 
hence  the  practical  limitation  does  not  arise.  The  observa- 
tions therefore  of  Story,  J.,  are  strictly  relevant.    The  learned 
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judge  observed:  ''Upon  the  ocean  then,  in  time  of  peaoe, 
all  possess  an  entire  equality.  It  is  the  common  highway  of 
aR,  appropriated  to  the  nse  of  all ;  and  no  one  can  vindicate 
to  himself  a  superior  or  exclusive  prerogative  thera  Every 
ship  sails  there  with  the  unquestionable  right  of  pursuing  her 
own  lawful  business  without  interruption ;  but  whatever  may 
be  that  business,  she  is  bound  to  pursue  it  in  such  a  manner 
as  not  to  violate  the  rights  of  others.  The  general  maxim  in 
such  cases  is  sio  utere  tuo,  ut  alienum  non  laedoi. 

« It  has  been  argued  that  no  ship  has  a  right  to  draw  round 
her  a  line  of  jurisdiction,  within  which  no  other  is  at  liberty 
to  intrude— in  short,  that  she  may  appropriate  so  much  of 
the  ocean  as  she  may  deem  necessary  for  her  protection,  and 
prevent  any  nearer  approach.  This  doctrine  appeals  to  us 
novel,  and  is  not  supported  by  any  authority.  It  goes  to 
establish  upon  the  ocean  a  territorial  jurisdiction,  like  that 
which  is  claimed  by  all  nations  within  cannon-shot  of  their 
shores,  in  virtue  of  their  general  sovereignty.  But  the  latter 
right  is  founded  upon  the  principle  of  sovereign  and  per- 
manent appropriation,  and  has  never  been  successfully  asserted 
beyond  it  Every  vessel,  undoubtedly,  has  the  right  to  the 
use  of  so  much  of  the  ocean  as  she  occupies,  and  as  is  essential 
to  her  own  movements.  Beyond  this,  no  exclusive  right  has 
ever  yet  been  recognized,  and  we  see  no  reason  for  admitting 
its  existence.  Merchant  ships  are  in  the  constant  habit  of 
approaching  each  other  on  the  ocean,  either  to  relieve  their 
own  distress,  to  procure  information,  or  to  ascertain  the 
character  of  strangers;  and,  hitherto,  there  has  never  been 
supposed  in  such  conduct  any  breach  of  the  customary  obser- 
vances, or  of  the  strictest  principles  of  the  law  of  nations.^  .  .  . 
No  ship  is,  under  such  circumstances,  bound  to  lie  by,  or 
wait  the  approach  of  any  other  ship.  She  is  at  full  liberty  to 
pursue  her  voyage  in  her  own  way  .  •  .  but  she  is  not  at 
liberty  to  inflict  injuries  upon  other  innocent  parties,  simply 

^  Theae  obseiTsfcionf  of  Chief  Jostioe  Btory  acquire  great  inteteet  In  ooimeeiioii 
with  the  statement  in  the  Beport  of  the  North  Sea  OommlBiion  that  Admixal 
BohsdeetTonsky  opened  flre  on  a  teaael,  intet  alia,  became  it  seemed  to  be 
fOonixigstndghttoirazdstheiSiiMiro/.    Cf.  s.  11,  p.  489. 
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1)eoaiise  of  oonjeotiual  dangers."  ^  The  mere  tact  of  approach 
is  no  ezcnse  for  hostile  attack.*  Some  concluding  obserra- 
tions  in  this  judgment  of  Story,  J.,  are  of  additional  interest 
in  connection  with  the  North  Sea  Incident  He  obeerred 
that  if  the  United  States  warship  (the  vessel  attacked)  had 
been  seriously  injured,  or  any  of  her  crew  had  been  killed,  no 
doubt  could  exist  that  both  redress  and  punishment  would 
have  become  due." 

The  rights  and  duties  of  neutral  merchant  vessels  navigat-  FrofeMor  T. 
ing  the  ocean  in  time  of  war  were  thus  summarized  by  Pro-  the  rights  tad 
fessor  Holland  during  the  Busso- Japanese  War :—  n^'ler- 

*'It  is  beyond  doubt  that  the  theoretically  absolute  right  ^^  ^^LjS^ 
neutral  ships,  whether  public  or  private,  to  pursue  their  ordi-  ooeuln&ie 
nary  routes  over  the  high  seas  in  time  of  war  is  limited  by  the  h^^,  iSoi! 
right  of  the  belligerent  to  fight  on  those  seas  a  naval  battle, 
the  scene  of  which  can  be  approached  by  such  ships  only  at 
their  proper  risk  and  peril.    In  such  a  case  the  neutral  has 
ample  warning  of  the  danger  to  which  he  would  be  exposed 
did  he  not  alter  his  intended  course."  *    A  final  comment  on  Former  elaiia 
the  North  Sea  Incident  is  that  it  took  place  in  the  Narrow  Britain  to  - 
Seas  over  which  Great  Britain  once  laid  claim  to  exclusive  S!!S^|^ 


rights  of  property  and  jurisdiction.^  Albericus  (JentiliSj  in  KJ^'^jS^V^ 
one  of  his  Advocationes  Hispanicse/  supports  these  preten- 
sions. Queen  Elizabeth  seized  upon  some  Hanseatic  vessels 
lying  at  anchor  off  Lisbon  for  having  passed  through  the  sea 
north  of  Scotland  without  her  permission.  Lord  Stowell 
observed  that  the  seas  near  the  British  coast  are  a  station 


*  Cf.  H.  11,  12,  13  of  the  Beport,  where  it  appears  that  Admiral  Bohideft- 
Tenaky  diieoted  flie  on  the  Hull  trawleraheoaiue  he  considered  them '^  sospicioos 


*  Gt  s.  11  of  the  Beport  of  the  Norih  Sea  Oommission,  and  the  judgment  of 
Story,  J^  in  the  Mariaima  FlorOy  (1826)  11  Wheaton's  **  Beports,"  Am.  p.  497, 
502,008. 

'  Article  2  of  ^the  St.  Petersburg  Protocol  recognised  that  one  scope  of  the 
inqniry  was  to  determine  the  degree  of  blame  attaching  to  persons  found  re- 
sponsible. It  was  stated  both  by  Lord  Lansdowne  (TVimi,  November  10, 1904), 
and  by  Mr.  A.  J.  Balfour  (TiaMt,  October  29, 1904)  that  the  North  Sea  Ckm- 
mission  was  empowered  to  award  punishment 

«  Ct  TVsMS,  May  25, 1904. 

*  QL  IHieaton's  «  History,''  part  L  i.  IS,  p.  152. 

*  lib.  L  a  TiiL 
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over  which  the  Grown  of  England  has,  from  pretty  ranoto 
antiqnityi  always  asserted  something -of  that  special  jnrisdio- 
tion  which  the  sovereigns  of  other  countries  have  claimed  and 
exercised  over  certain  parts  of  the  seaa  adjoining  to  their 
coasts.^  In  support  of  the  daim  of  Great  Britain,  Seldeni 
wrote  his  celebrated  '^  Mare  Olansnnu"  '  One  of  his  principal 
propositions  was  that  the  seas  which  washed  the  shores  of 
Great  Britain  and  Ireland  were  subject  to  her  soToreignty 
even  as  fiEtr  as  the  northern  pda  As  a  matter  of  historical 
interest,  the  North  Bea  Incident  occurred  in  waters  over  which 
firom  time  immemorial  down  to  the  dose  of  the  seventeenth 
century,  England  had  exercised  a  special  property  and 
jurisdiction.' 

'  The  JfaHci,  (17^)1  Bob.  Ad  Bep.'p.  852. 

«  Joh.  Seldeni, «  Haie  Oaiuaim  liTe  di  Domlnio  Karii,"  UK  iL 

■  Sir  B.Phminune't  "Xntenialioiua  Uw,**  vA.le.ilm.  57S-687. 


CHAPTEB  XV. 

THE  LAW  OF  BIiOOKABE. 

Mb.  W.  E.  Hali^  who  is  followed  by  Sir  H.  S.  Maine,  defines  iiKtn)diietoi7 
blockade  as  the  interception  by  a  belligerent  of  access  to 
territory  <nr  to  a  place  which  is  in  possession  of  his  enemy.^ 
While  the  object  of  the  right  of  a  belligerent  to  intercept 
contraband  in  transUu  is  to  cut  off  imports  into  an  enemy's 
oonntry,  the  object  of  the  belligerent  right  of  blockade  is  to 
cat  off  both  imports  and  exports.  The  object  of  two  of  the 
greatest  blockades  of  history,  that  of  France  by  Great  Britain 
during  the  Great  War,  and  that  of  the  Southern  States  of 
North  America  by  the  Federal  Gk)Temmentp  was  partly,  if  not 
primarily,  commercial.  While  blockades^  whose  object  is 
simply  to  distress  a  population,  are  possibly  falling  into 
desuetude^  modem  experience  cannot  be  said  to  confirm  the 
yiew  that  blockade  is  tending  to  disappear  as  an  act  of  war. 
The  instances  of  the  Spanish- American  War  and  the  Busso- 
Japanese  War  suggest  a  contrary  conclusion.  Wars  are 
tending  to  become  more  and  more  naval,*  and  land  sieges, 
accompanied  by  maritime  blockades,  to  constitute  decisive 
features  in  modern  war.  Sir  H.  S.  Maine"  surmised  that 
improved  means  of  communication  would  have  the  effect 
of  causing  blockade  to  fall  into  abeyance  as  an  act  of  war. 
Mr.  W.  E.  Hall  and  Historicus  also  indicated  the  view  that 
there  was  spme  uncertainty  about  the  occurrence  of  blockade 
in  future  wars,  pointing  out  that  blockade,  as  expounded 

»  *<InteniAtkmal  Law,*'  pi  W.  c.  TiiL  p.  SSS;  and  Lectures,  « Intenuitio&al 
Law,"  p.  107. 
'  Sir  H.  8.  ICaine's  Lecture, « Intematioiial  Law,**  p.  118. 
*  Lecture,  **  Xntemational  Law,**  p.  115. 
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by  continental  joriBts,  was  wholly  ineffectiTe  as  an  act  of 
war.* 

But  since  these  words  were  written,  the  experiences  of 
Santiago  da  Cuba  and  Port  Arthur  have  demonstrated  that 
military  blockades  are  not  merely  e£FectiTe^  but  even  dedsiye 
features  of  modem  war.  It  is  cnrions  to  note  that  a  blockade 
of  a  fortified  place  like  Gibraltar,  separated  from  the  mainland 
by  an  isthmus  belonging  in  part  to  the  State  which  possesses 
the  fortress,  would  have  all  the  effect  of  a  blockade  accom- 
panied by  a  land  siege. 

In  the  yiew  of  Mr.  W.  E.  Hall,  the  experience  of  the 
American  Ciyil  War  proved  that  steam  powerfully  assists  in 
the  eyasion  of  blockades.*  But  General  fialleck  equally  con- 
siders that  steam  has  enhanced  their  efficacy,*  and  it  seems,  on 
the  whole,  impossible  to  deny  that  the  improyed  nature  of 
modem  communications  has  done  much  to  legitimize  blockade, 
and  has  also  rendered  it  more  effectiye  in  practica 

A  curious  experience  of  the  blockade  of  Port  Arthur  at  once 
impairs  both  the  conclusions  of  Mr.  W.  K  Hall  and  General 
Halleck.  It  was  stated  in  the  Times,  December  9, 1904,  that 
for  months  preyious  to  that  date,  hundreds  of  Chinese  junks, 
propelled  by  ten  or  twenty  oarsmen,  found  their  way  into  Port 
Arthur  from  Chifu,  Teng-chan-fu,  and  Tientsin  with  tons  of 
fresh  provisions,  which  tiiey  landed  on  the  low  land  at  the 
remoter  side  of  the  west^n  harbour.  The  &ct  that  the 
Japanese  intercepted  most  of  these  junks  in  the  first  instance, 
and  then  released  them,  after  which  they  ran  the  blockade, 
cannot  be  taken  as  having  impaired  the  legal  yalidity  of  the 
blockade.  While  the  validity  of  a  blockade  is  impaired  by 
allowing  a  great  number  of  neutral  vessels  to  pass  through  in 
the  first  instance,  it  is  not  impaired  by  the  action  of  the  com- 
mander of  a  blockade  who,  having  made  a  number  of  captures, 
selects  a  certain  niimber  of  fiagrant  cases,  and  dismiBseB  the 
rest  on  the  ground  of  particular  circumstances,  such  as  that  he 
cannot  afford  prize  crews  to  man  his  captures.* 

>  «Inteniatioiial  Law,"  5th  ed^  p.  704;  Letten, « Intenuitioiua  Law,"  p.  97. 
»  ••  Intemational  Law,**  p.  70i.  •  Ibid.,  toI.  ii.  p.  1S8. 

*  The  BoUa  (1S07),  6  C.  Bob.  864. 874. 
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Wireless  telegraphy,  it  may  be  admitted,  has  demonstrated 
itself  to  be  a  factor  in  impairing  the  validity  of  a  blockade, 
while  it  is  difficult  to  see  how  it  conld  be  of  equal  use  to  the 
besiegers.  Owing  to  the  Japanese  protest^  the  installation  at 
the  Bussian  Consulate  at  Chifu  was  dismantled  in  August, 
1904.  It  seems  easy  to  multiply  instances  where  a  wireless 
telegraphy  installation  might  be  erected  on  neutral  or  beUi- 
gerent  territory,  sufficiently  near  to  the  zone  of  military 
operations  to  defeat  or  baffle  a  blockading  force.  The  de- 
structive nature  of  the  floating  mine,  so  terribly  vindicated  in 
the  case  of  the  HaUuse  and  Petropavloak,  renders  it,  again, 
very  difficult  for  a  blockading  force  to  conduct  its  operations, 
as  Hautefeuille  contended  was  obligatory,  entirely  within  the 
limits  of  marginal  seas.  This  reason,  no  less  than  the  increased 
range  of  modem  cannon,  may  account  for  the  fact  that  the 
Japanese  squadron  blockaded  Port  Arthur  from  a  distance. 
According  to  all  accounts,  when  Admiral  Yitoft  sallied  forth 
horn  Port  Arthur  in  August,  1904,  he  only  sighted  Admiral 
Togo's  squadron  after  several  hours'  steaming.  No  doubt  he 
proceeded  with  great  caution  at  first,  owing  to  the  danger  of 
mines.  But,  according  to  Admiral  Togo's  own  account,  he 
met  the  Bussians  twenty-five  miles  off  the  Liao-tung  Peninsula.^ 
The  Japanese  blockade  of  Port  Arthur  was,  none  the  less, 
completely  effective  from  a  naval  point  of  view ;  and  was  also 
in  no  small  measure  effective  to  prevent  the  access  of  neutrak, 
since  twenty-three  vessels  were  captured  during  1904  attempt- 
ing to  run  the  blockade.^  It  can  hardly  be  inferred,  from  the 
experiences  of  the  Japanese  before  Port  Arthur,  that  blockades 
are  likely  to  be  infrequent  The  growth  of  naval  power  in 
different  countries  in  modern  times  seems  to  point  to  a  con- 
trary conclusion.  In  point  of  fact,  the  experience  of  the  last 
decade  has  reproduced  every  feature  of  the  law  of  blockade, 
including  the  controversy  as  to  the  legitimacy  of  a  Paper 
blockade,  which  Manning,  much  more  than  half  a  century  ago, 

1  Admiral  Togo  thus  seems  to  have  adopted  the  blockade  tactios  of  Lord  Nelson, 
who  alwajs  insisted  that  the  blockading  squadron  ought  nerer  to  be  seen  from  the 
blockaded  port  Cf.  Clarke  and  M' Arthur's  *<Life  of  Nelson,*  vol.  ii.  p.  8S3; 
'•Ann.  Beg.,**  1805, 288. 

*  Ttmei,  JtmMoej  24, 1905. 
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considered  a  sealed  chapter  of  the  maritime  law  of  belligerency.^ 
Further,  the  latest   deyelopment  of  blockade,  the  Pacific 
Blockade,  has  definitely  been  growing  in  esteem  sinee  1^7. 
It  would,  therefore,  seem  that  the  law  of  Blockade  demands 
the  attention  of  the  student  of  politics,  history,  or  international 
law  as  much  as  at  any  preyious  period  of  history.    Nothing 
can   more   strongly  confirm   this   view  than   the   attitude 
obserred  by  Dr.  J.  Westlake  on  the  subject  in  giving  his 
eyidence  before  the  Boyal  Commission  on  the  Supply  of 
Food  in  Time  of  War  at  the  end  of  1903.    The  late  President 
of  the  Institute  of  International  Law  not  only  observed  that 
the  abolition  of  the  whole  doctrine  of  contraband  of  war  by 
Great  Britain  would  not  prove  detrimental  to  our  nationid 
interests  provided  we  asserted  and  maintained  the  law  and 
right  of  blockade,  but  even  that  it  was  ''quite  possible" 
that  a  blockade  of  the  whole  coast  of  the  British  Isles  might 
again  be  proclaimed.*    This  is  clearly  attributing  the  greatest 
possible  importance   to  a  study  of  the  subject,  for  while 
the  exercise  of  the  right  of  blockade  is  regarded  by  Dr. 
Westlake  as   essential  to  the  existence  of  this  country,  the 
abuse  of  the  right  by  her  enemies  constitutes  a  not  improbable 
contingency.   In  giving  evidence,  both  Profl  J.  K  Holland  and 
Dr.  Westlake  concurred  in  the  view  that  a  blockade  of  the 
British  Isles  would  necessarily  be  a  mere  paper  blockade.^ 
Dr.  Westlake  pointed  out  that  when  a  strong  naval  power 
is  at  war  with  a  weak  naval  power,  the  former  has  just  the 
same  power  over  the  mercantile  marine  of  the  latter  under 
the  law  of  blockade  as  under  the  law  of  the  capture  of  private 
property  of  the  enemy  at  sea    Under  the  law  of  blockade, 
which  differs  from  the  law  of  contraband,  the  penalty  is  levied 
as  much  on  articles  Pao^/M  uam  as  on  those  beUiei  usub. 

Sir  R  Phillimore  considers  the  general  and  safe  definition 
of  a  blockade  to  be  that  given  by  Sir  W.  Scott^  who  observed 
that  the  usual  and  regular  mode  of  enforcing  blockades  is, 
''by  stationing  a  number  of  ships,  and  forming  as  it  were 


>  Cf.  Letter  of  ProfMBorT.KHo]knd,3VaiM,BiAy  25, 1904. 

*  Beport  of  the  Boyal  GommiaiioD  oa  Bnpply  of  Food  and  Baw  Material  in 
Time  of  War,  ^'Pailiame&taiy  Papen,**  26i4,  vdL  iL  p.  242, 848. 

*  Beport,  eta,  iMd.  nipra,  p.  244. 
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an  aroh  of  oiroimiYallation  ronnd  the  month  of  the  prohibited 
port.  There^  if  the  arch  fSdls  in  any  one  part»  the  blockade 
itaelf  fails  altogether.*'^  This  definition  is,  on  the  whole, 
complete  and  satis&otory.  The  most  vexed  point  in  the 
controversy  between  Hantefenille  and  Historicns  was  whether 
the  ships  of  the  blockading  sqnadron  should  be  stationary  or 
not,  and  in  the  above  definition,  Sir  W.  Scott  seems  to  take 
the  view  of  Hantefenille.  The  definition,  farther,  seems 
more  exacting  than  that  adopted  by  the  Institut  de  Droit 
International,  under  which  the  ships  of  the  blockading 
squadron  are  not  required  to  be  absolutely  stationary.' 

The  existence  of  the   belligerent  right   to   maintain  ain<^tro- 
blockade  is  part  of  the  old  law  of  nations  which   remains  of  belligerent 
unaffected  by  the  Peolaration  of  Paris,  1856;  and  it  may^^J^,^^' 
&irly  claim  to  be  an  ultimate  postulate  of  international 
law  with  even  greater  justice  than  the  right  of  a  belligerent 
to  intercept  contraband  in  transitu  to  his  enemy.   Sir  W.  Scott 
observed  on  this  topic  of  the  validity  of  blockade — 

''There  is  no  rule  of  the  law  of  nations  more  established 
than  this,  that  the  breach  of  a  blockade  subjects  the  property 
so  employed  to  confiscation.  Among  all  the  controdictorj 
positions  that  have  been  advanced  on  the  law  of  nations,  this 
principle  has  never  been  disputed ;  it  is  to  be  found  in  all  books 
of  law,  and  in  all  treaties ;  every  man  knows  it ;  the  subjects 
of  all  States  know  it,  as  it  is  universally  acknowledged  by 
all  Governments  who  possess  any  degree  ox  civil  knowledge."  ' 

The  controversy  that  has  raged  around  the  law  of  blockade 
has  been  confined  to  the  mode  of  its  maintenance,  and  has 
never  extended,  as  in  the  case  of  contraband,  to  the 
questioning  of  the  validity  of  the  penalty  of  confiscation. 
Sir  R  Fhillimore  observes— 

<<  Among  the  rights  of  belligerents  there  is  none  more  clear 
and  incontrovertible,  or  more  just  and  necessary  in  its  appli- 
cation, than  that  which  gives  rise  to  the  law  of  blockade.'*^ 

1  The  ArOwr  (1814X  1  Dods.  428-425. 

*  ^  Ann.  de  Unstitat,"  1888,  p.  218 ;  B^glement  das  Pxises  Maritimes. 

*  The  CcimiMa  (1799)^  1  Bob.  15i. 

*  ''IntenDMtkmal  Law,"  vol  iii.  8. 285^  p.  882;  refening  to  Seat's  Ckmun.  toI.  L 
p.  146. 
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HistoriciiSy  in  the  note  to  his  cliapter  on  the  Law  and 
Practice  of  Blockade/  transcribes  a  long  passage  firom  Ghitty'g 
*' Practical  Treatise  on  the  Law  of  Nations/*  where  it  is 
stated — 

''It  has  been  well  observed  that  amon^  the  rights  of 
belligerents,  there  is  none  more  dear  and  incontrovertible, 
or  more  jost  and  necessary  as  to  its  application,  than  that 
which  gives  rise  to  the  law  of  blockade,  as  it  has  been  ascer- 
tained, defined,  and  administered  by  the  maritime  tribunals 
of  this  country.  The  greater  the  research  that  shall  be  made 
into  the  principles  of  natural  law,  the  more  the  details  of  the 
diplomatic  and  conventional  history  of  Europe  shall  be  studied, 
the  more  will  it  appear  that  this  right  had  its  origin  in  the 
purest  sources  of  maritime  jurisprudence,  that  it  is  sanctioned 
oy  the  practice  of  the  best  times,  and,  above  all,  that  it  is 
so  essentially  connected  with  the  vital  interests  of  Great 
Britain,  that  the  renunciation  of  it,  under  any  circumstances, 
must  be  regarded  as  the  renunciation  of  one  of  the  firmest 
chioters  of  our  naval  pre-eminence,  and  as  the  surrender  of 
one  of  the  surest  bulwarks  of  our  national  independence/* 

In  his  first  letter  on  blockade,  Historicus  observed — **  Bynker- 
shock  declares  that  blockade  '  is  founded  upon  the  principles 
of  natural  reason  as  well  as  the  usage  of  nations.'"  In  a 
subsequent  letter  he  also  adopts  the  view  that  blockade  is  one 
of  the  bulwarks  of  our  maritime  power. 

Mr.  W.  E.  Hall  commends  the  usage  of  blockade  from  the 
point  of  view  of  an  advocate  of  international  peace.  If  belli- 
gerents are  deprived  of  their  right  to  injure  the  enemy  by  the 
action  of  neutrals,  this  would  lead  to  belligerent  complaint  of 
neutral  action,  and  so  enlarge  the  area  of  future  wars.^ 

^  Letters,  '*Inteniatioiial  Law,"  p.  115. 

*  **  Intematioiial  Law,"  5th  ed.,  p.  699.  It  maj,  however,  be  remembered  that 
Lord  Nelaon  was  ayerse  to  the  ajatem  of  blockade,  and  eyen  considered  it  impaired 
our  nayal  effldency  ("  Ann.  Beg.,"  1805,  238>  The  high  anthoritj  of  Lord 
Nebon,  therefore,  cannot  be  cited  in  support  of  Ghitty's  yiew ;  siipra.  Professor 
T.  E.  Holland,  in  giying  eyidence  before  the  Boyal  Oommiflsion  on  the  Supply 
of  Food  in  Time  of  War,  Kovember,  1903,  obeeryed  that  there  was  a  great  body 
of  opinion,  eepeoially  in  nayal  oiroles,  against  any  binding  foroe  existing  in 
International  Law.  He  iUustrated  this  obseryation  by  calling  attention  to  some 
ntteranoea  of  Admiral  Anbe  and  Marshal  Yon  Moltke.  The  former  had  stated 
that  since  war,  in  the  language  of  Yattel,  is  that  state  in  whioh  we  proseonte 
oar  right  by  force  (*<  Droit  dee  Gens,"  1.  ill.  c.  L  s.  1.),  it  is  a  mere  oontradiotion 
in  terms  to  speak  of  the  laws  of  war.  Fto&ssor  T.  E.  HoUaad  also  stated  that 
Hanhal  Yon  Moltke,  in  a  letter  to  Professor  Blnntiohlit  who  forwarded  him  a 


THE  LAW  OF  BLOCKADE.  289 

It  may  serve  a  useful  pnipose  here  to  distinguish  the  The  Law  of 
operation  of  the  law  of  blockade  from  that  of  contraband.  the  Law  of 

Firstly. — Questions  arising  from  the  law  of  contraband  occur  S^^^Md. 
immediately  on  the  mere  outbreak  of  hostilities,  the  belligerent 
right  to  intercept  contraband  in  tranBUu  being  a  general 
incident  of  a  state  of  war.  But  a  belligerent  cannot  enforce 
the  penalties  of  violation  of  blockade  without  notification,  and 
the  allotment  of  a  competent  blockading  force  actually  present 
in  the  blockaded  spot 

Secondly. — ^In  the  case  of  contraband,  the  noxious  articles, 
whose  carriage  by  the  neutral  involyes  the  penalty,  are  of  a 
specified  class.  In  the  case  of  blockade  the  articles  which  are 
amenable  to  the  operation  of  the  belligerent  right  comprise 
ordinary  goods  which  have  no  relation  to  war,  as  well  as  those 
that  are  peculiarly  subservient  to  it. 

Thirdly. — ^In  the  case  of  contraband  the  penalty,  though  it 
may  extend  to  the  ship,  falls  primarily  on  the  cargo.  In  the 
case  of  blockade  the  usual  incidence  of  the  penalty  is  on  the 
ship,  though  it  may  extend  to  the  goods,  even,  in  one  case,  to 
the  exclusion  of  the  ship. 

Fourthly. — ^The  object  of  contraband  is  to  prohibit  imports 
of  a  specific  kind,  while  that  of  blockade  is  to  cut  off  all 
imports  and  all  exports. 

Fifthly. — ^In  the  case  of  contraband  the  duration  of  the 

certain  code  of  the  lave  of  war  drawn  np  by  the  Insiitate  of  Litemational  Lawi 
■aid  that  real  kindnees  in  war  is  to  hit  as  hard  as  yon  can,  not  to  obserre  any 
roles,  but  finish  it  (Report,  Boyal  Oomm.  Er^  vol.  ii  p.  235).  The  objiBotlon 
in  naval  and  military  oiroleB  to  the  mles  of  international  law  seems  yeiy 
ezplioable  on  the  gronnd  that  they  hamper  and  obstmct  effldent  belligerent 
action.  Lord  Nelson  seems  once  to  have  complained  of  them  in  this  sense. 
Yet,  assmning  this,  it  seems  inconsistent  that  a  disiingnished  admiral,  8ir 
Gtoard  Koel,  should  have  described  the  right  of  Uookade  as  conferring  on  a 
beUigerent  merely  the  right  to  inteioept  yessels  on  the  spot  (Beport,  Mipra, 
p.  243).  International  law,  as  understood  in  this  conntry  and  the  United  States, 
imposes  no  snob  restriction  on  the  right  to  intercept  a  blockade  runner.  In  his 
memorandnm.  Professor  T.  E.  Holland  obserred  ihat»  "a  nentzal  ship,  sailing 
with  intent  to  ran  a  blockade,  is,  according  to  the  Tiew  held  by  Great  Britain 
and  the  United  States,  liable  to  capture  at  any  stage  of  her  outward  voyage. 
According  to  the  yiew  held  by  France  and  the  Continent  generally,  she  does  not 
become  so  liable  tiU  after  actual  warning  endorsed  by  a  ship  of  thie  blockading 
squadron  on  her  papen  (Report,  tupra,  toI.  iii.  p.  256>  According  to  the  latter 
Tiew,  Sir  Gerard  Noel  was,  of  course,  indubitably  correct,  and  it  must  be  added 
that  Dr.  J.  Westlake  appean  to  oonour  in  it. 
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penalty  to  whioh  the  neutral  is  amenable  is  limited  to  the 
outward  voyage,^  except  where  there  are  false  papers,  conceal- 
menty  or  fraud.^ 

In  the  case  of  yiolation  of  blockade,  the  duration  of  the 
penalty  lasts  as  long  as  the  blockade  continues,  and,  therefore, 
may  attach  during  the  return  yoyage  as  well  as  the  outward, 
unless  the  blockading  squadron  haye  giyen  the  yessel  an 
implied  permission  to  enter.^ 
Analogies  On  the  other  hand,  the  sphere  of  operation  is  the  same 

^^^^Q^^^^  either  in  the  case  of  the  belligerent  right  of  intercepting  con- 
mt^A  ^^  traband,  or  in  the  case  of  the  belligerent  right  of  seizure  for 
yiolating  blockade.  Both  rights,  according  to  the  usage  of 
Great  Britain  and  the  United  States,  can  be  exercised  on  the 
high  seas,  and  **  on  this  point,  the  breach  haying  been,  in  foot^ 
committed,  the  French  doctrine  can  be,  and  perhaps  icf,  in 
unison  with  that  of  England."*  There  is  also  an  analogy 
between  the  rule  that  only  applies  the  penalty  in  the  case  of 
contraband  to  the  ship  when  it  belongs  to  the  owner  of  the 
cargo,  and  the  rule  restricting  the  penalty  of  yiolation  of 
blockade  to  the  ship,  except  where  the  cargo  is  owned  by  the 
ship-owner  or  is  contraband.  Again,  the  rule  exempting  the 
ship  from  liability  for  the  carriage  of  contraband,  except  where 
the  master  of  the  yessel  knows  there  is  contraband  on  board, 
exhibits  analogy  to  the  rule  that  obtains,  in  cases  of  yiolation 
of  blockade,  by  which  the  cargo  is  exempt  from  confiscation, 
unless  it  can  be  shown  that  its  owner  was  apprised  of  the 
existence  of  the  blockade  before  the  goods  were  shipped,  or 
that  there  was  time  to  countermand  the  shipment 
Sir  B.  PhiUimore  obseryes — 

AnthoriUtiTe  ''  There  is  no  subject  of  maritime  or  international  law  upon 
writers  on  the  which  the  jurists  of  all  nations  are  so  unanimous  and  precise 
Li!w  of°^  in  their  opinions  as  upon  the  ridit  and  law  of  blockade. 
Blockade.       Autiiorities  might  easily  be  accummated  upon  this  point"  ' 

1  Per  Sir  W.  Scott  in  the  Imina  0800),  3  Bob.  167, 168. 

«  The  ^aiiey  (1800),  8  Bob.  122 :  the  BosaUs  aiMl  Sally  (ISOOX  2  Bob.  SiS. 

•  The  OhritUam  MargtuMct  (1805),  6  Bob.  62  and  Halleck'e  «'Intenutioua 
Lbw/»  vol.  ii.  p.  207. 

«  HaU'0  ••Intematioad  Law,"  5th  ed.,  p.  710. 

•  «*IntematiQnal  Law,"  toL  iU.  a.  299. 
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The  author  is  speaking  only  of  the  authoritative  writers  on 

international  law.     There  is,  on  the  other  hand,  nothing 

more  striking  than  the  wide  yariance  between  the  views  of 

foreign  jurists  and  those  of  Great  Britain  and  the  United 

States,  for  the  last  oenturj  and  a  quarter,  on  what  constitutes 

an  effectiye  blockade  and  the  requisite  notification.^  ^ 

Grotius  forbids   the   carrying   anything   to    besieged  or  Gntiiu  upon 

blockaded  places-  £fw^^*  ""* 

Blodoidft, 
*'  if  it  might  impede  the  execution  of  the  belligerent's  lawful  L  ^^l'J' 
desi^,  and  if  the  carriers  might  have  known  of  the  siege  q^  ^  ^  *^  ^ 
blockade ;  as  in  the  case  of  a  town  actually  invested,  or  a  port 
closely  blockaded,  and  when  a  surrender  or  peace  is  already 
expected  to  take  place/' 

If  the  neutral  shall  only  have  intended  to  inflict  loss  on  the 
belligerent  but  shall  not  have  actually  inflicted  it,  the  belli- 
gerent can  compel  the  neutral  to  give  security  by  retaining 
the  thing.  Further,  in  the  case  of  a  very  unjust  war,  the 
neutral  is  not  only  civilly  bound  for  the  injury,  but  even 
criminally,  like  one  who  rescues  a  guilty  person  from  a  judge 
who  is  about  to  pronounce  sentence,  and  it  shall,  therefore,  be 
lawful  to  decree  against  him  what  suits  his  offence. 

Bynkershoek,  conunenting  on  the  above  passage  of  Grotius,  BynkenboAk 

Blockade, 
''For  the  object,  of  course,  of  prohibiting  commerce  theSJ-P-L 
States-General  blockaded  the  harbours  of  FUnders  with  war-  ^  ®-  ^* 
ships,  and  for  this  purpose,  therefore,  confiscated  the  vessels 
of  all  persons  either  gomg  in  or  coming  out  thence,  as  hy  the 
reason  of  the  thing  and  by  the  usage  of  nations  it  is  neither 
lawful  to  bring  anything  to,  nor  to  carry  anything  from, 
blockaded  places.  And  thence  the  Admiralty  said,  as  also  the 
States-General  decreed,  that  the  law  was  the  same  in  respect 
to  vessels  which  had  previously  been  captared  from  us  and 
then  had  been  sold,  since,  when  ports  are  blockaded,  it  is  even 
lawful  to  intercept  the  ships  of  friends.  This  is  the  case,  if 
they  are  seized  before  the  voyage  is  ended,  while  the  captains 
are  employed  on  an  unlawful  object ;  but  the  voyage  is  not 
considered  to  be  accomplished,  unless  these  vessels  shall  have 
arrived  at  the  native  port  of  the  purchaser  or  a  friendly  port 
It  is  certain  that  the  States-General  did  not  express  anythin|^ 

1  Of.  Historiciu,  Letters,  *<  International  Law,"  "  England  and  Paper  Blockade,* 
and  Hall's  <*Litemational  Law,"  9th  ed.,  p.  703  and  note. 
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leas  by  that  decree  of  June  26, 1630,  firom  which  circumstanoe 
yon  will  lawfully  have  deduced  to  that  issue,  which  I  now 
dispute,  whether  in  the  year  1666,  the  States-General  con- 
sidered England,  Scotland,  and  Ireland,  and  all  those  pos- 
sessions which  the  English  have  in  Asia,  Africa,  and  America, 
blockaded  by  their  squadrons.  It  has  been  stated  that  these 
very  States-Greneial  in  the  year  1652  pronounced  such  a 
decree  as  far  as  the  English  are  concerned,  naying  equally  pro- 
hibited all  commerce, vdth  the  English;^  but  by  what  right 
they  declared  it,  I  do  not  now  incjuire,  being  content  to  observe 
that  these  very  States-Greneral  in  the  year  1663  refused  this 
Ycry  right  to  the  Spaniards,  when  the  latter  desired  Portugal 
to  be  considered  blockaded,  which  they  had  before  claimed  for 
themselyes  against  the  English,  so  it  is  related  in  the  Annals.*^ 

Wheaton  obseryes — 

'^Bynkershoek  appears  to  have  mistaken  the  true  sense  of 
the  aboye-cited  passage  from  Grotius,  in  supposing  that  the 
latter  meant  to  require,  as  a  necessary  ingreoient  in  a  strict 
blockade,  that  there  should  be  an  expectation  of  peace  or 
of  a  surrender,  when,  in  fact,  he  merely  mentions  that  as 
an  example,  by  way  of  putting  that  as  the  strongest  possible 
case.  But  that  he  concurrea  with  Grotius  in  requiring  a 
strict  and  actual  sieee  or  blockade,  such  as  where  a  town  is 
actually  inyested  with  troops,  or  a  port  closely  blockaded  by 
Bhifs  of  war  {appidum  obsesswn  partm  elausos),  is  eyident 
from  his  subsequent  remarks  in  the  same  chapter,  upon  the 
decrees  of  the  States-General  against  those  who  should  carry 
anything  to  the  Spanish  camp,  the  same  not  being  then 
actually  besieged.  He  holds  the  decrees  to  be  perfectly 
justifiable,  so  mr  as  they  prohibited  the  carrying  of  contra- 
band of  war  to  the  enem/s  camp ;  **  but  as  to  other  things, 
whether  they  were  or  were  not  lawfully  prohibited,  depends 
entirely  upon  the  circumstance  of  the  place  being  besieged 
or  not."  So  also,  in  commenting  upon  the  decree  of  the 
States-General  of  June  26,  1630,  declaring  the  ports  of 
Flanders  in  a  state  of  blockade,  he  states  tnat  this  decree 
was  for  some  time  not  carried  into  execution  by  the  actual 
presence  of  a  sufficient  nayal  force,  during  which  period 
certain  neutral  yessels  trading  to  those  ports  were  captured 
by  the  Dutch  cruisers ;  and  mat  part  of  their  cargoes  only, 
which  consisted  of  contraband  articles,  was  condemned,  while 
the  residue  was  released  with  the  yessels.  ''It  has  been 
asked,"  says  he,  ''by  what  law  the  contraband  goods  were 
condemned  under  these  circumstances,  and  there  are  those 
who  deny  the  legality  of  their  condemnation.    It  is  eyident^ 

I  «AitMiM,'»LxxxiLpp.774,777. 
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however,  that  whilst  those  coasts  were  guarded  in  a  lax  or 
remiss  manner,  the  law  of  blockade,  by  which  all  neutral 
^oods  going  to  or  coming  from  a  blockaded  port  may  be 
^iwfully  captured,  might  fJso  have  been  relaxed;  but  not  so 
the  general  law  of  war,  by  which  contraband  goods,  when 
carried  to  an  enemy's  port,  even  though  not  blockaded,  are 
liable  to  confiscation."  ^ 

Yattel  obseryes — 

"Hitherto  we  hare  considered  the  commerce  of  neutral  Vatiei on tha 
nations  with  the  territories  of  the  enemy  in  general.    There  j^^^ 
is  a  particular  case  in  which  the  rights  of  war  extend  still  j^^^ade, 
farther.    All  commerce  with  a  besieged  town  is  absolutely  l.  iii.  c  tu. 
prohibited.    If  I  lay  sie^  to  a  place,  or  even  simply  blockade  '*  ^^'^* 
it,  I  have  a  right  to  hmder  any  one  from  entering,  and  to 
treat  as  an  enemy  whoever  attempts  to  leave  the  place,  or 
carry  anything  to  the  besieged  without  my  leave;  for  he 
opposes  mv  undertaking,  and  may  contribute  to  the  mis- 
carriage of  it,  and  thus  involve  me  in  ail  tiie  misfortunes 
of  an  unsuccessful  war.     King  Demetrius  hanged  up  the 
master  and  pilot  of  a  vessel  carrjring  provisions  to  Athena 
at  a  time  when  he  was  on  the  point  of  reducing  that  city 
by  fiunine.    In  the  long  and  bloody  war  carried  on  by  the 
United  Provinces  against  Spain  for  the  recovery  of  their 
liberties,  they  would  not  suffer  the  English  to  carry  goods  to 
Dunkirk,  before  which  the  Dutch  fleet  by.'* 

Yattel,  in  this  passage,  merely  contemplates  the  blockade  of  Blockadaof  a 
a  single  port,  and  not  of  a  coast  or  littoral.     Bynkershoek^f^f^gg 
adduces  historical  instances  showing  that,  as  &r  as  usage  is  ^^^^SSmtS^ 
concerned,  a  blockade  may  extend  to  a  coast.    It  is  evident,  u^kade  of  a 
further,  that,  in  the  domain  of  theory,  Bynkershoek  considered 
the  blockade  of  a  coast  perfectly  legitimate,  since  he  observes 
that  a  blockade  is  virtually  relaxed — **  Si  segnius  orae  obser- 
vatae  fuerint"^    The  question  is  discussed  by  Beddie,  who,  it 
is  curious  to  note,  does  not  seem  to  notice  the  implicit  sanction 
Bynkershoek  gives  to  the  operation. 

Beddie  observes — 

'*  There  does  not  appear  to  be  any  valid  ground  in  law  for 
holding^  that  the  blockade  of  a  coast,  or  of  a  series  of  lines  of 
ports  situated  near  each  other,  is  not  an  equally  legitimate 

>  Wheaton's  <*  Hist  of  Law  of  Natums,'*  pp.  13S-148. 
*  /lifVtNO  Maria  Bch^oedtr,  (1800)  8  C.  Bob.  147, 152. 
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military  operation  as  the  blockade  of  a  single  port,  proyided 
.  an  adequate  naval  force  be  bronght  to  bear  upon  the  coast  If 
the  ports  be  contiguons  or  near  each  other,  the  force  directed 
against  each  will  embrace  and  include  the  intervening  coast. 
If  the  ports  be  distant  from  each  other,  the  blockade  will  be  a 
useless  measure,  in  any  point  of  view ;  in  fact,  because  neutrals 
are  not  likely  either  to  land  and  deliver,  or  to  ship  and  load 
eoods  on  an  open  coast,  without  a  harbour;  in  law,  as  not 
Being  actual,  or  in  reality  the  military  operation  correctly 
designated  a  blockade."  ^ 

In  the  domain  of  usage,  the  two  recent  instances  of  the 
Spanish-American  War  of  1898  and  the  Busso- Japanese  War 
may  be  cited  as  indicating  the  validity  of  the  blockade  of  either 
a  coast  or  of  a  line  of  ports.  The  United  States  blockaded 
by  proclamation  the  whole  of  the  north  coast  of  Cuba,  and 
a  portion  of  the  south  coast,'  and  the  whole  of  the  island  of  San 
Juan,  and  the  rest  of  the  south  coast  as  far  as  Cabo  Oruz  on 
June  29.  It  was  observed  in  the  Times  of  that  date  that  the 
great  extent  of  the  Cuban  coast  thus  blockaded  required  but 
few  ships  to  make  the  blockade  effective,  because  the  ports 
were  few.  On  this  latter  ground,  it  is  clear  that  the  blockade 
of  Cuba,  instituted  by  the  United  States  in  1898,  must  be 
regarded  as  invalid,  if  the  views  of  Beddie,  frequently  cited  by 
Halleck  and  Historicus,  are  accepted.  It  seems  to  have  been 
admitted  that,  in  fact,  the  blockade  of  the  north  coast  of  Ouba 
was  a  useless  measure,  as  Beddie  insisted  a  blockade  carried 
out  under  similar  conditions  must  be.  The  blockade  originally 
instituted  i  by  the  Japanese  of  Port  Arthur  and  Dalny  is  of 
a  different  character.  It  demonstrated  itself  to  be,  as  Beddie 
considered  would  necessarily  be  the  case  when  ports  near  each 
other  were  blockaded,  a  blockade  at  once  valid  in  law  and 
decisive  as  a  military  operation. 
YtttdoB  Yattel,  in  another  passage,  notices  an  attempt  made  by 

2mlL%^*   England  and  Holland  to  institute  what  Historicus  appears  to 
7,iillS.        admit  was  a  paper  blockade  of  the  coasts  of  Spain.    But 
Historicus  complained  that  Hautefeuille  did  not  add  that»  in 

1  «BeteuehM  in  Ifiiritime  Law,"  etc,  cited  hj  Htstarienc,  Letten,  ''Inter- 
luitionAl  Law/'  p.  Hi. 
*  April  27,  ISSa 
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deference  to  the  lepresentations  of  two  Northern  Powers,  then 
nentra],  this  blockade  was  abandoned.  It  is,  however,  neces- 
sary to  admit  that,  according  to  the  statement  in  YatteU 
England  and  Holland  maintained  this  paper  blockade  of  the 
coasts  of  Spain  for  four  years.  While  Historicns  was  nn- 
doabtedly  correct  in  citing  Yattel  to  show  the  abandonment 
by  England  and  Holland  of  the  blockade  of  1689,  it  is  impos- 
sible to  find  any  justification,  in  the  chapter  of  Vattel  that 
treats  of  the  subject,  for  the  abandonment  by  England  of  the 
blockade  of  1756.  The  sections  of  Yattel  relied  on  by  Hall, 
Halleck,  or  Phillimore  certainly  do  not  contain  any  reference 
to  this  blockade.  Hautefeuille,  as  &r  as  Yattel  is  concerned, 
remains  unanswered  on  this  point. 

In  the  rules  which  regulate  the  incidents  of  blockade,  con-  Difference 
siderable  divergence  exists  between  the  practice  of  England  isaghah, 
and  the  United  States  on  the  one  hand,  and  that  of  the  chief  ;^^; 
continental  Powers  on  the  other.    Fortunately,  some  of  these  ^fi^  ^^^^ 

''  of  Law  and 

differences  are  merely  historical,  such  as  the  controversy  as  to  lUght  of 
whether  England  or  France  first  adopted  the  usage  of  paper  or  ^  ^' 
cabinet  blockade.  Manning  observes :  **  No  jurist,  no  states- 
man will  ever  again  defend  the  legality  of  what  was  at  one 
time  called  the  Continental  System."  ^  Again,  in  the  domain 
of  theory,  Mr.  W.  E.  Hall  points  out  that  the  suggested 
^B^lement  des  Prises  Maritimes,*'  adopted  by  the  Instifeut 
de  droit  International,^  would  approach  very  nearly  to  the 
English  practice  as  regards  the  elements  of  effective  blockade, 
since  it  does  not  require  that  the  blockading  ships  should 
be  absolutely  stationary,  and  consideFS  that  to  be  driven  off 
by  stress  of  weather  does  not  involve  an  interruption  of  the 
blockade.  Such  rules  are  quite  in  accord  with  the  decisions 
of  Sir  W.  Scott  on  the  subject  But  the  differences  that 
eodst  are  tax  greater  in  theory  than  in  practica  French 
usage  in  cases  of  egress,  after  notification  and  subsequent 
entrance,  is,  perhaps,  in  unison  with  that  of  England  and 
the  United  States,  as  regards  the  duration  of  the  offence 
and  the  liability  to  penalty.     But  the  view  of  even  the 

1  Mflimiiig's  '^CcmmeaUnm  on  Hhe  Iaw  of  Natunu,"  p.  SSa 
s  N  Jian.  d«  rinititat,*'  1883,  p.  218. 
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carefully  debated  B^glement  des  Prises  Maritimes  of  the 
Institut  de  Droit  International  is  that  capture  can  only 
be  effected  during  an  actual  attempt  at  violation  on  the 
blockaded  spot  itself.^ 

The  proposed  code,  therefore,  imposes  a  limitation  on  the 
duration  of  the  penalty  for  violation  of  blockade  which  is 
entirely  at  variance  with  theory  and  usage,  as  far  as  Great 
Britain  and  the  United  States  are  concerned.  Yet  in  another 
respect  it  approximates  to  English  and  American  usage,  as  it 
admits  special  warning  to  be  unnecessary  when  diplomatic 
notification  has  been  given. 

The  usage  of  France,  Italy,  Sweden,^  and  Spain  ^  is  always 
to  require  special  notification  to  be  given  to  the  neutral  by  a 
vessel  of  the  blockading  squadron. 

In  the  case  of  a  &  fanAo  blockade,  special  notification  is 
required  by  English  and  American  usage,  and  takes  the  same 
form  as  the  endorsement  required  by  the  French  usage  in  all 
cases.^ 
]mstoricitB  onli     The  historical  controversy  as  to  the  maintenance  of  paper 
S^Lettos,  blockades  formed  the  topic  of  two  letters  of  Historicu&    The 
^tmational  ^»QQt]^yQj^y  y^^  provoked  partly  by  the  writings  of  Haute- 
89-11&  fiduille,  and  partly  by  the]  blockade  of  the  Confederate  ports 

by  the  United  States  in  1861,  a  blockade  extending  over  a 
coast-line  of  more  than  8000  miles.  The  field  of  operation  of 
the  Atlantic  blockading  squadron  extended  over  the  whole 
coast  from  the  E.  line  of  Virginia  to  Cape  Florida.  This 
squadron  was  commanded  by  Flag  Officer  Silas  H.  Stringham. 
The  field  of  operation  of  the  Gulf  squadron,  under  Flag 
Officer  William  Mervine,  operated  from  Cape  Florida  west- 
ward to  Bio  Grande.  There  are  certainly  some  grounds  for 
supposing  that,  in  its  inception,  the  Federal  blockade  was, 
as  Hautefeuille   suggested,  an   ineffective,  if  not  a  paper 

'  « Ann.  de  I'lnBtitat,"  1888,  p.  218. 

s  «  Bey.  de  Droit  Ini^^su  220,  i41. 

<  Negrin,  213. 

«  Hdl'8  "International  Law,**  5th  ed.,  p.  697,  referring  to  Fromo  /wlOib,  L 
Bob.  151;  the  ^«p<iMiiit,  iL  Bob.  114.  '<  Admizalij  Manual  of  Friia  Law* 
(Holland)^  1888,  p.  84.  A  Tessel  maj  sail  with  the  intention  of  inqniring  whether 
a  blockade  de  Jadio  is  continued  or  not  (ilTayZbr  r.  Taiffiar^  ir. ;  JJoimlag  cuul 
BiUuA,  531). 
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blockade.^  It  has,  on  the  other  hand,  been  equally  recognized 
that  the  blockade  became  eflEectiye  owing  to  the  extraordinary 
efforts  made  by  the  Federals.  Preyions  to  the  Oivil  War,  it 
was  stated  on  what  seems  credible  authority'  that  the  United 
States  had  only  forty  men-of-war  in  commission.  Bat 
in  President  Johnson's  message  to  Congress  at  the  com- 
mencement of  1865,  it  was  stated  that  the  report  of  the 
secretary  of  the  navy  showed  that  the  Federals  had  then  in 
commission  530  yessels  of  all  classes,  armed  with  3000  guns, 
and  manned  by  51,000  men.*  At  this  date,  1865,  the  English 
nayy  was  manned  by  69,750  men  at  an  annual  expenditure  of 
£10,392,224.^  In  an  age  in  which  the  growth  of  naval  power 
in  time  of  peace  is  a  leading  feature,  as  the  present,  it  may 
not  be  inopportune  to  recall  the  fact  that,  in  the  throes  of 
Civil  War,  the  United  States  built  up  a  large  navy  in  three 
years.  It  is  further  material  to  recollect  that  the  Federal 
navy  demonstrated  itself  to  be  highly  efficient,  and  that  its 
blockade  of  the  south  materially  contributed  to  bring  the 
Civil  War  to  a  conclusion.  But  the  fact  that  '^durmg  the 
American  Civil  War  the  courts  of  the  United  States  strained 
and  denaturalized  the  principles  of  English  blockade  law  to 
cover  doctrines  of  unfortunate  violence"'  seems  in  fact  to 
reinforce  the  judgment  of  Hautefeuille,  that  the  blockade  of 
the  Confederate  littoral  by  the  Federals  was  more  a  govern- 
mental than  an  effectual  blockade.  Sir  W.  Harcourt  probably 
did  the  author  of  ''Les  Droits  et  les  Devoirs  des  Nations 
Keutres  en  temps  du  guerre  maritime  '*  no  injustice  when  he 
thus  summarized  the  latter's  argument  in  ^Quelques  questions 
de  Droit  International  Maritime  ** — 

''England  has  always  held  and  practised  the  doctrine  of 
paper  blockade.  Till  the  treaty  of  1856,  she  always  refused 
to  acknowledge  the  principle  that  a  blockade  ought  to  be 
effective;  and  now,  having  nominally  consented  to  admit  the 
doctrine  held  by  all  other  nations,  she  is  seeking  to  evade 

1  Cf.  Wheaton'fl  « IntemAtional  Law,"  ed.  1904^  p.  692 ;  and  Sir  H.  S.  Maine'i 
Lectures,  '^Intematioiial  Law,"  p.  115. 

*  TifMt,  Januaij  8, 1868. 
•-Ann.  Beg.,"  1866,  p.  298. 
«  Ibid.,  p.  44. 

•  HaU's  -Inteniatioiua  Law,"  5th  ed.,  p.  709. 
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tbe  obligation  into  which  she  has  entered,  by  recognizing  the 
ineffectual  blockade  of  the  American  coasty  and  so  assisting 
at  the  creation  of  a  precedent  which  may  hereafter  be  nsefol 
to  her/' 1 

The  English  writer  met  this  thesis  by  showing  that 
England  by  treaty  in  1801  adhered  to  a  satisfactory  definition 
of  an  effective  blockade  with  Bassia.  He  also  dted  a  decision 
of  Lord  Stowell  in  which  ships  and  cargoes  were  released  by 
the  Court  becanse  of  the  ineffectual  nature  of  the  blockade.' 
He  further  pointed  out  that  the  British  Orders  in  Council 
of  Noyember,  1807,  were  purely  retaliatory  against  the 
Berlin  decree  of  Noyember,  1806,  and  the  Milan  decree  of 
the  following  year.  Sir  B.  Phillimore,  the  great  protagonist 
of  the  yiew  of  Historicus  that  international  law  does  not 
prohibit  the  sale  of  contraband  on  neutral  territory,  thus 
tersely  describes  the  situation  as  regards  the  Orders  in  Council 
and  the  Berlin  decree — ^^'The  truth  is,  that  France  was  the 
first  wrong-doer.  Great  Britain  the  second." '  He  concluded 
that  both  the  decrees  and  orders  yiolated  international  law, 
and  were  incapable  of  defence  on  the  principle  of  retaliation,^ 
in  which  opinion  Historicus  seems  to  concur.'^  But  at  the 
time  the  Orders  in  Council  were  considered  by  Lord  Stowell, 
as  purely  retaliatory  measures,  to  be  justly  **  deemed  in  that 
character  reconcilable  with  those  rules  of  natural  justice  by 
which  the  international  communication  of  independent  States 
is  usually  goyemed."  ^ 

In  a  second  letter  Historicus  deyeloped  a  farther  position 
of  Hautefeuille  which  he  syllogized  thus:  '^ Blockades  by 
cmising  squadrons  are  ineffectiye  blockades;  England  main- 
tains the  doctrine  of  blockade  by  cruising  squadrons;  there- 
fore England  maintains  ineffectiye  blockades.*'  ^  Hautefeuille 
adopted  the  definition  of  a  blockade  found  in  the  Conyention 
of  the  Armed  Neutrality  of  1780,  by  which  the  blockading 

>  Letters,  ^'InteniAtioiud  Law,"  p.  90. 

*  The  Naneif,  Aeton'e  Beporti,  p.  58. 

*  PhiUiniore's  <*Iiiteniatioiud  Law,"  tqL  liL  e.  167. 
«  *«Iiiteniatioiua  Law,"  toL  iiL  i.  821. 

•  Lettos,  ••Intematioiua  Law/'  p.  94. 

•  Bdward'i  «  Admlraltj  Sep."  0^12),  881,  882. 
'Lettfln^ele.,p.99. 
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sbips  were  leqxdied  to  be  stationary  (arritSa)  as  well  as 
adequate  in  force  and  soflBciently  near  ($uffi$ammefU  proches). 
Further,  the  C!onyention  required  the  notification  spMaJd,  by 
which  the  neutral  merchant  ship,  without  any  regard  to 
the  proclamation  of  blockade,  is  at  liberty  to  sail  to  the 
blockaded  port  in  order  to  ascertain  for  itself,  on  the  spot, 
the  &ct  of  the  sufficiency  of  the  blockade,  without  thereby 
subjecting  itself  to  any  penalty.  In  answer  to  this,  Historicus 
showed  that,  twenty  years  afterwards,  Bussia,  by  treaty  with 
Great  Britain,  merely  required,  in  order  to  render  a  blockade 
effeetiye,  that  the  vessels  of  the  blockading  squadron  should 
be  either  stationary  or  sufficiently  near  the  blockaded  port, 
and  dispensed  entirely  with  the  notification  apMdle.  It  has 
been  noticed  that  the  ^B&glement  des  Prises  Maritimes  of 
the  Institut  de  Droit  International"  proposes  to  dispense 
with  the  notification  ^pMale,  and  thus  is  in  complete  accord 
with  English  usage,  and  involves  no  less  a  renunciation  of 
the  views  of  the  Second  Armed  Neutrality.  This  signal 
instance  of  coincidence  between  the  proposals  of  the  Institute 
and  English  theory  and  usages  is  all  the  more  remarkable 
in  view  of  the  general  impression  that  the  Prize  Code  pro- 
mulged  at  Turin  embodied  the  continental  as  opposed  to  the 
English  view  of  maritime  law. 

The  merits  of  the  controversy  do  not  seem  to  lie  so  clearly 
with  Historicus  on  the  point  whether,  in  order  to  render  a 
blockade  effective,  the  ships  of  the  blockading  squadron 
ought  to  remain  absolutely  stationary.  Historicus  refers  to 
''the  general  and  safe  definition''  of  blockade  given  by  Lord 
Stowell  m  the  Arthur,  1  Dodson  425.  It  will  be  remembered 
that  Lord  Stowell  speaks  of  a  blockade  as  an  arch  of  circum- 
vallation  formed  by  stationing  ships,  and  adds  if  the  arch 
falls  in  any  one  place,  the  blockade  fails.  It  seems  the 
most  reasonable  inference  from  these  words  of  Lord  Stowell 
that  he  considered  that  the  ships  maintaining  a  blockade 
should  be  absolutely  stationary,  though  he  allowed  an 
exception  in  the  case  of  ships  being  blown  off  by  the  wind.^ 
The  Prise  Code  of  the  Institute  of  International  Law  allows 
'  FndtHeMMe,(Vm)  1  C.  Bob.  S6, 87. 
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the  blockading  yessels  to  momentarily  absent  themaelyes,  and 
also  allows  absence  in  the  case  of  stress  of  weather.^  There- 
fore there  seems  to  be  perfect  harmony  between  international 
law  as  enunciated  in  the  decisions  of  Lord  Stowell  and  in  the 
articles  of  the  Prize  Code  of  the  Institute  of  International 
Law  in  this  respect 

In  a  subsequent  note  Historicus  deyeloped  the  English 
case  on  the  charge  that  England,  and  not  France,  initiated 
the  paper  blockades  of  the  Great  War  at  the  commencement 
of  the  nineteenth  century.  Historicus  showed  (1)  that  it 
was  idle  to  pretend  that  the  blockade  proclaimed  by  Mr. 
Fox  of  the  rivers  Ems,  Weser,  Elbe,  and  Trave,  in  April, 
1806,  was  a  fictitious  or  paper  blockade."'  The  blockade 
was  indeed  retaliatory  against  the  seizure  of  Hanover  by 
Prussia,  and  the  exclusion  of  all  English  vessels  from  Prussian 
ports.  JSchoell  observes  that  this  blockade  was  almost  im- 
mediately limited  in  its  operation  to  the  towns  of  Hamburg 
and  Bremen  by  a  partial  revocation. 

But  it  was  thoroughly  effective  as  a  naval  operation,  and 
on  this  head  cannot  possibly  be  cited  as  a  paper  blockade 
that  provoked  Napoleon  to  retaliate  by  the  Berlin  Decree 
of  November,  1806.  Finally,  the  British  Order  in  Council 
proclaiming  this  blockade  was  revoked  by  a  Circular  of 
September,  1806.  The  argument,  therefore,  that  Napoleon's 
Berlin  Decree,  promulged  two  months  subsequently,  was  a 
retaliatory  measure,  seems  quite  untenable;  (2)  that  the 
Berlin  Decree,  November,  1806,  affords  a  typical  instance 
of  a  paper  or  fictitious  blockade.  On  this  head  it  was  stated 
in  Parliament  that — 

*Hhe  French  declared  an  imaginary  blockade  on  the  seas, 
and  acted  upon  it  in  their  condenmations  on  land,  when 
they  not  only  had  not  a  single  vessel  to  maintain  it,  and 
when  their  enemies  were  insulting  them  daily  in  their  veiY 
harbours.  Such  a  proceeding  was  as  absurd  as  if  England, 
without  having  a  single  soldier  on  the  continent,  was  to 
declare  Bergen-op-Zoom  or  Lille  in  a  state  of  blockade,  and 

1  «  Ann.  de  I'lnstitai."  1888,  p.  2ia 

t  Sehoell,  '«Tnut^  de  Paiz,"  foL  ix.  p.  44;  AUmb's  « Hift,''  roL  viiL  p.  122; 
MParliunentaiy  DebAtas,"  toL  z.  pp.  408, 686. 
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act  upon  this  order  by  seizing  all  goods  belonging  to  citizens 
of  these  towns  whereyer  she  could  nnd  them  in  neutral  bottoms 
on  high  seas."  ^ 

(3)  That  the  British  Orders  of  Blockade  of  January  and 
November,  1807,  imposing  a  total  blockade  of  all  ports  from 
which  the  British  flag  was  excluded,  were  merely  retaliatory* 
Except  in  the  character  of  retaliatory  measures,  it  is  quite 
impossible.  Sir  W.  Scott  admitted,  to  defend  thenh 

It  appears  from  the  learned  note  of  Wheaton's  editors  that 
there  were  no  grounds  for  impeaching  the  validity  of  the 
Turkish  blockade  of  the  whole  coasts  of  the  Black  Sea  in 
1878*  The  ground  on  which  the  effectiveness  of  this  blockade 
was  impeached  was  that  neutrals  who  had  violated  the  blockade 
were  stopped  in  the  Bosphorus  after  they  had  escaped  the 
blockading  squadron.  This  objection  could  only  be  sustained 
on  the  ground  that  capture  cannot  be  effected  except  during 
an  actual  attempt  at  violation  on  the  blockaded  spot  itsell' 
But  the  decisions  of  both  English  and  American  Prize  Courts 
have  established  that  capture  for  violation  of  blockade  can 
be  made  without  reference  to  the  distance  from  the  blockaded 
port'  The  usage  of  England  and  America  was  followed  by 
the  Turkish  Prize  Courts  in  the  case  of  the  blockade 
of  1878. 

On  October  20,  1884,  Admiral  Courbet  proclaimed  the  Blockade  of 
blockade  of  all  ports  and  roads  of  the  island  of  Formosa^  is84. 
comprised  between  Cape  Nan-Shah  and  the  Bay  of  Soo-an. 
Great  Britain  protested,  through  her  ambassador  at  Paris, 
alleging  that  the  blockade  was  not  effective."  It  appeared 
that  at  this  date  the  French  force  consisted  of  some 
thirty-four  vessels,  of  which,  however,  ten  were  transports, 
manned  by  some  five  or  six  thousand  sailors.  As  the  French 
abandoned  the  blockade,  they  must  themselves  be  supposed  to 
have  admitted  that  the  above  was  an  insufficient  force  to 

*  Cf .  passages  quoted  bj  Alison,  toL  tuL  p.  188. 

'  Cf.  BlnntschU,  s.  882;  Heffter,  s.  156;  ••Anniiaire  de  llnstxtat,"  1888» 
p.  218. 

*  Cf.  the  Columbia,  1  0.  Bob.  156;  the  NerMe,  9  Craneh ( Amer.),  pp.i40,  US. 

*  Ltmdm  QoMette,  October  24, 188i. 

*  <«  Ana.  Begister,''  1884,  p.  874. 
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maintain  a  blockade  oyer  a  ooast-line  of  less  than  200  miles. 
They  abandoned  it  nntil  the  arriyal  of  six  new  cniisers  as 
reinforoements. 

The  two  most  striking  iiregolarities  of  this  blockade  will 
be  hereafter  noticed,  and  seem  more  exceptional  than 
its  fictitioas  character.  The  proclamation  of  Admiral 
Courbet  was  entirely  silent  about  specially  waming  neutral 
vessels  on  the  spot»  and  actually  only  gave  neutral  yessels 
three  days  to  leave  the  blockaded  places  while,  for  this 
purpose  ''probably  fifteen  days  should  be  looked  upon  as  a 
minimum  period."  ^  As  a  consequence  of  China's  complaints 
of  the  infraction  of  British  neutrality  by  French  war  vessels 
at  Hong-Eong;  the  English  Government  notified  that  ''the 
French  blockade  of  Formosa  must  be  taken  by  the  neutral 
Powers  as  a  notification  of  a  state  of  war."  ^ 

The  blockade  of  insurgent  Haytian  ports,  proclaimed  by 
Hayti  in  November,  1888,  having  ceased  to  be  effective  in  the 
July  following.  Lord  Salisbury  notified  to  the  Haytian  Gk>vein- 
ment  that  it  could  no  longer  be  respected,  and  that  British 
vessels  entering  or  leaving  ports  in  the  possession  of  the 
insurgents  must  not  be  molested  by  the  government  cruisers. 

During  the  Busso-Japanese  War,  in  a  letter  addressed  to 
the  Times  on  laying  mines  in  the  open  sea,  Professor  T.  E. 

Times,  u^'  HoUand  observed  that— 

25,  isbi. 

"Strong;  disapproval  was  expressed  of  a  design  erroneously 
attributea  to  the  United  States  a  few  vears  since  of  effecting 
the  blockade  of  certain  Cuban  ports  by  tor^oes,  instead  of 
by  a  cruising  squadron.  These,  it  was  pomted  out^  would 
superadd  to  the  risk  of  capture  and  confiscation,  to  which  a 
blockade  runner  is  admittedly  liable,  the  novel  penalty  of 
total  destruction  of  the  ship  and  all  on  board."  * 


Blockade  of 
Hayti,  188a 


Allusion  to 
paper  block- 
ades by  Ftof . 
T.  B,  fc 


If  inventive  science  had  progressed  several  decades  faster. 
Napoleon  might  possibly  have  attempted  to  enforce  his  Berlin 
decree  by  the  very  operation  unjustly  attributed  to  the  United 
States,  since.  Sir  H.  S.  Maine  points  out,  many  efforts  to 


>  HaU's  **Iiiteniatioiial  Law,*"  0th  ed.,  p.  707. 

>  «<Aiiii.Beg]8t0r,''188i»p.875. 
*  2VMM,Bia7  25,190i. 


THB  LAW  OF  BLOCKADE.  303 

improTe  the  earliest  fonn  of  the  torpedo  were  made  at  the 
date  of  Napoleon's  threatened  inyasions  of  England,^  There 
are  two  eases  when  a  blockade  may  be  conducted  with  such  a 
TninimiiTn  of  naYal  powcr  as  to  be  nearly  a  paper  blockade, 
and  yet  may  be  effective  by  reason  of  physical  conditions.  In 
the  case  of  ports  or  seas  separated  fiom  the  ocean  highway  by 
a  narrow  isdimns,  a  single  yessel  may  be  as  effectaal  as  a  large 
squadron.  Thns  during  the  Russian  War  in  1854  the  blockade 
of  Biga  was  maintained  at  a  distance  of  120  miles  from  the 
town  by  a  ship  in  the  Lyser  Ort,  a  channel  three  miles  wide, 
which  forms  the  only  navigable  entrance  to  the  gulf.'  Buenos 
Ayres  has  been  effectually  blockaded  by  vessels  stationed  in 
the  neighbourhood  of  Monte  Video ;  and,  as  has  been  seen,  the 
Turkish  blockade  of  1877--8  was  effected  by  two  cruisers 
stationed  in  the  Bosphorus.  General  Halleck,  again,  points 
out  that  a  blockade  is  not  necessarily  made  by  ships ;  it  may 
equaUy  well  be  made  by  land  batteries  commanding  the  sea." 
But  when  a  blockade  is  thus  made  by  land,  it  must  be  supported 
^  by  a  naval  force  sufficient  to  warn  off  innocent,  and  capture 
offending  vessels  attempting  to  enter."  ^  These  two  cases  consti- 
tute an  exception  to  the  rule  that  a  blockade  is  fictitious  and 
therefore  illegal,  unless  maintained  by  a  competent  blockading 
squadron.  They  arise  solely  from  the  physical  configuration 
of  a  port  or  sea,  and  do  not  affect  the  principle. 

It  seems  a  consequence  of  blockade  being  ^  la  plus  grave 
atteinte  qui  puisse  dtre  portte  par  la  guerre  au  droit  dee 
neutres,"'  that  ^a  declaration  of  blockade  is  a  high  act  of 
sovereignty;  and  a  commander  of  a  king's  ship  is  not  to 
extend  if"  Lord  Kelson  seems  to  have  felt  in  a  peculiar 
degree  the  responsibility  of  the  commander  of  a  blockading 
squadron.  When  blockading  Cadiz  just  before  Tra&lgar  he 
anticipated,  in  a  letter  to  Lord  Castlereagh,  that  neutral 

^  Lectum,  **  Liteciuitlonal  Law,**  p.  142. 

'  FroMeUha,  z.  ICoore,  46. 

s  xinteniitioiua  Law,"  toL  u.  p.  189. 

«  The  CUrooMtfois  0864)  8  Wall.  135, 149,  |Mr  Chief  Jnsiiee  Chaw. 

•  Ganehj,  t.  ii.  p.  196;  Fkse,  t  u.  p.  446;  and  cL  the  ohaerratiOBa  of  Sir  W, 
Seottin  the  i;to«e,(1807)  60.  Bob.  887, 883. 

•  Per  Sir  W.  Scott  in  the  AMiriofc  and  Jfdrto,  0799)  1  C.  Bob.  146, 148. 
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States   would   impute   to   this  country  sordid  motives  in 

blockading  Cadiz} 

The  President  of  the  United  States,  in  time  of  war,  has  the 

/  power,  by  yirtue  of  the  constitutional  authority  conferred  upon 

him  as  commander-in-chief  of  the  army  and  nayy,  to  institute 

and  declare  a  blockade.'    During  the  Spanish- American  War 

of  1898  President  McEinley  issued  no  less  than  three  blockade 

proclamations.    On  April  27  the  President  declared  a  blockade 

of  the  north  coast  of  Cuba,  and  at  the  end  of  June  the 

blockade  of  the  south  coast  and  of  San  Juan  was  proclaimed. 

On  neither  occasion  was  Santiago  blockaded  by  diplomatic 

notification,  so  it  was  presumably  a  de  faeio  blockade.    By  the 

English  and  American  practice,  the  most  important  difference 

between  a  blockade  proclaimed  by  diplomatic  notification  and 

a  defaeto  blockade  is  that  special  notification  on  the  spot  is 

always  required  in  the  latter  case. 

Bofo^gamaj     But  a  blockade  is  an  act  of  soyereignty  which  can  be 

|£^l^     delegated.    In  the  case  of  tiie  BoOa,  (1807)  6  Bob.  364,  366, 

na^  com-       gij  W.  Soott  Said— 

^'A  commander  going  out  to  a  distant  station  may 
reasonably  be  supposed  to  carry  with  him  such  a  portion  of 
sovereign  authority  delegated  to  him  as  may  be  necessary  to 
provide  for  the  exigencies  of  the  service  on  which  he  is 
employed.  On  stations  in  Europe,  where  (Government  is  almost 
at  nand  to  sujperintend  and  direct  the  course  of  operations, 
under  which  it  may  be  expedient  that  particular  hostilities 
should  be  carried  on,  it  may  be  different'' 

It  seems  clear  that  the  blockade  of  Port  Arthur  was 
an  instance  of  a  blockade  proclaimed  under  delegated 
authority.^  Sir  B.  Pbillimore  states  that  ^  It  is  the  duty  of 
a  belligerent  country,  which  has  made  the  notification  of 
blockade,  to  notify  in  the  same  way,  and  immediately  the 

>  Clarka  and  ITArthni'fl  *«Life  of  Ndflon,**  ▼.  2,  p.  495. 

'  The  TnpU  Wind,  14  Law  Bep.,  N.S^  144. 

*  Ltmdon  GagdU,  Maj  81, 1904,  where  it  was  tUted  that,  "bj  oommand  of 
the  Imperial  Japanese  Oorenunent,  Admiral  Togo  has  declared  that  on  the  26th 
inst  the  entire  coast  of  the  Liao-tong  Peninsula,  Ijing  soiith.oC  a  straight  line  drawn, 
between  Pitsewo  and  Pnlan-tien,  was  efCectiTelj  blockaded  b j  the  Imperial  naTsl 
lorees,  and  that  the  blockade  will  continne  to  be  maintained  in  an  effectiTe  state.** 
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disoontinnance  of  it."  ^  This  was  done  daring  the  late  war 
in  the  case  of  the  blockade  of  Port  Arthur.  The  limitation 
of  the  blockade  rendered  expedient  by  the  Japanese  snooesses 
jnst  before  the  Ml  of  the  fortress  was  notified  in  the  same 
way  as  the  commencement  of  the  blockade/  and  the  pro- 
clamation of  complete  discontinuance  promulged  in  the  same 
form  appeared  a  few  days  later,* 

A  yalid  exercise  of  delegated  soyereign  power  requires  to 
be  carefully  distinguished  from  the  case  where  a  blockade  is 
extended  by  a  subordinate  o£Scer  acting  vUra  vires. 

A  notice  not  to  proceed  to  any  port  is  illegal.  A  notice 
which  is  bad  for  all  ports  cannot  be  good  for  any  one.  There- 
fore in  a  case  where  a  Banish  ressel  was  taken  on  a  Toyage 
from  Norway  to  Amsterdam,  it  was  held  that  notice  of  a 
general  blockade  of  the  coast  of  Holland,  untrue  in  iaotf  was 
not  available  by  limitation  to  a  blockade  of  Amsterdam  only, 
though  that  existed  in  fact.  The  same  principle  would  seem 
to  apply  to  the  case  where  a  subordinate  officer  restricts  the 
operation  of  a  regular  notification  of  blockade.^ 

It  is  alike  a  conclusion  from  theory,  treaties,  unilateral  acts,  Bloekada 
and  the  decisions  of  Prize  Gourts  that,  for  the  purposes  of  ^^^ 
international  law,  blockade  means  efEectiye  blockade.  blockade. 

By  treaty  of  1742  between  France  and  Denmark  it  wasTreatiai 
required  that  a  blockaded  port  must  be  closed  by  two  vessels  ^^^^ 
at  least,  or  by  a  battery.  By  a  treaty  of  1753  between 
Holland  and  the  Two  Sicilies  it  was  required  that  a  blockade 
should  be  maintained  by  at  least  six  ships  of  war  ranged  at 
a  distance  of  gunshot  from  land  or  by  shore  batteries.  A 
treaty  between  Denmark  and  Glenoa  required  blockade  to 
be  effective.  In  1794  Great  Britain  and  the  United  States 
concladed  a  treaty  stipulating  that  blockades  should  be 
effectiye.  The  Conyention  of  the  First  Armed  Neutrality 
required  a  blockade  to  be  maintained  by  stationing  yessels 
sufficiently  near  the  blockaded  port  to  produce  evident  danger 
in  entering.  The  Convention  of  the  Armed  Neutrality  of  1800 
decreed — 

1  '<  IntemAtioiial  Law/'  toI.  iii.  B.  890.       *  London  OauUe^  January  6, 1905. 
*  Iknd.,  Janiiaxj  18, 1905.  *  N^phtmu,  (1799)  2  Bob.  110. 
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'^Qae,  pour  determiner  oe  qui  oaract^riae  un  port  bloqii6, 
on  n'accorde  cette  denomination  an'&  celui  o&  il  7  a,  par  la 
disposition  de  la  pnissance  qni  1  attaqoe  avec  des  yaisseanx 
arrgt^  et  snffisamment  prochesy  nn  dcmger  evident  d'entrer. 
£t  que  tont  batiment  navigoant  vers  un  port  bloqn^  ne  poorra 
dtre  regard^  d'ayoir  oontreyenn  a  la  prSsente  conyention,  que 
lorqn*apr6s  ayoir  6t6  averti  par  le  commandant  da  blocns  de 
r^tat  dn  port,  il  t&ohera  d'y  pSn^trer  en  employant  la  force  on 
la  ruse."* 

In  1801  England  concluded  a  treaty  with  Bussia  declaring 
that— 

'^Qae,  pour  determiner  ce  qui  caract^rise  un  port  bloqu6, 
on  n'accorde  cette  denomination  qu*a  celui  oft  il  y  a,  par  la 
disposition  de  la  puissance  qui  1  attaque  ayec  des  yaisseanx 
arretes  on  snffisamment  proches,  un  danger  evident  d'entrer."  ' 

Historicus  observes  that  Sweden  and  Denmark  subsequently, 
by  separate  conventions,  adhered  to  the  treaty  as  concluded 
by  Bussia,  and  that  it  was  not  necessary  for  America  to  accede 
specifically,  for  on  that  subject  her  courts  have  always  held 
precisely  the  same  doctrine  as  Great  Britain.  In  1818 
Denmark  and  Prussia  agreed  by  treaty  that,  in  order  to 
constitute  a  lawful  blockade,  it  should  be  required  that  two 
vessels  should  be  stationed  before  every  blockaded  port  It  is 
necessary  to  recollect  that  treaties  regulating  the  law  and 
right  of  blockade,  like  treaties  regulating  the  law  and  right  of 
contraband,  are  not  concluded  in  contemplation  of  either  mutual 
alliance  or  mutual  belligerency,  but  for  the  case  where  one  of 
the  contracting  parties  becomes  a  belligerent^  the  other  remain- 
ing neutraL*  The  same  principle  must  apply,  tmuiaiU  mutandiSt 
to  general  treaties,  such  as  those  of  the  Armed  Neutralities 
or  the  Treaty  of  Paris.  It  must  be  implied  in  such  cases 
that  the  article  regulating  the  law  and  right  of  blockade 
operates  only  as  between  the  contracting  parties  who  may 
stand  in  the  relation  of  neutral  and  belligerent  It  may  be  a 
consequence  of  this  that  there  seems  little  more  uniformity 
between  treaties  regulating  the  law  of  blockade  than  those 
regulating  contraband.    The  undoubted  advantage  Historicus 

1  ICtftens,  **  Bee.,"  tqL  tu.  p.  176.  *  Ibid.,  mpra,  p.  268. 

*  PhiUimore, « Internatioiu  Law,"  toL  iii.s.  279. 
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gained  by  Teminding  Hantefeuille  of  the  existence  of  the 
treaty  of  1801,  between  Russia  and  England,  operated  even 
more  significantly  as  a  reminder  of  the  inconsistency  of  the 
former  Power.  The  adyantage  was  much  more  than  the 
sleight  of  a  skilfnl  controversialist,  and  the  English  writer  was 
justified  in  dednciug  his  condosion  that  in  1801  Bnssia  had 
virtually  sanctioned  blockades .  by  cruiser  squadrons.  The 
abandonment  by  Bussia  of  the  neutral  right  to  special 
notification  was  even  more  significant.  But  two  or  three 
treaties  between  individual  Powers  cannot  constitute  a 
general  custom/  and  it  is  perhaps  difficult  to  follow 
Historicus  in  the  wide  inference  he  drew.  The  last  word 
on  the  subject  of  the  effectiveness  of  a  blockade  as  de- 
clared by  treaty  is  the  fourth  article  of  the  Declaration  of 
Paris,  1856:  '*  Blockades,  in  order  to  be  binding,  must  be 
effective;  that  is  to  4^y,  maintained  by  a  force  sufficient 
really  to  prevent  access  to  the  coasts  of  the  enemy."  Sir 
H.  S.  Maine  observes  that  ''the  law  of  contraband  of  war 
and  the  law  of  blockade  are  not  touched  by  the  reform 
under  the  Declaration  of  Paris,  except  so  far  as  a  principle 
long  contended  for  is  applied  to  blockades."'  The  true 
rule  of  international  law  might  well  have  been  declared  at 
a  general  treaty,  like  the  Declaration  of  Paris.  But  in 
fact  the  opportunity  was  lost,  the  pronouncement  of  the 
declaration  on  blockade  being  nearly  as  much  open  to  the 
charge  of  indefiniteness  as  the  treatment  of  contraband.  In 
view  of  Sir  H.  S.  Maine's  conclusion,  that  ^he  Declaration 
of  Paris  cannot  be  considered  a  permanent  solution  of  the 
vexed  points  of  maritime  law,  the  attitude  of  Japan  towards 
the  declaration  is  invested  with  great  interest  The  future 
of  the  declaration  would  be  very  uncertain  if  another  power- 
ful maritime  State,  like  Japan,  were  to  join  the  ranks  of  the 
dissentients,  which  have  already  included  the  United  States. 
On  this  topic  it  is  fortunately  possible  to  appeal  to  a  very 
recent  and  authoritative  pronouncement.  The  issue  was  directly 
raised  in  a  correspondence   in    the    2Vmes,   and    Professor 

1  FhiUimore, "  Intenwtional  Law,"  yoL  ill  8.  236. 
*  L«et.,  **  Intemaiimial  Law,**  p.  105. 
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T.  E.  Holland  obseryed  that  ^the  action  of  the  Japanese  is  in 
full  accordance  with  the  letter  and  spirit  of  all  four  articles 
of  the  Declaration  of  Paris."  ^  Baron  Snyematsu  afterwards 
rendered  an  express  and  authoritatiye  support  to  the  accuracy 
of  this  statement,*  In  the  early  months  of  the  Busso- 
Japanese  War  it  was  stated  that  all  appeals  for  the  restitu- 
tion of  neutral  cargoes  on  board  captured  Bussian  steamers 
had  been  dismissed  by  the  Sasebo  Prize  Court*  This  may 
have  been  one  of  the  oircumstances  inducing  the  conclusion 
that  Japan  has  not  joined  the  ranks  of  the  signatories  of  the 
Declaration  of  Paris.  But  eren  as  stated,  this  inference 
was  not  entirely  justified,  because  the  cargoes  may  have 
been  contraband  of  war ;  and  it  is  clear  that  it  must  be  dis^ 
missed  in  view  of  the  letters  of  Professor  T.  K  Holland  and 
Baron  Suyematsu.  The  indefiniteness  of  the  Declaration  of 
Paris  cannot  be  remedied  eyen  by  the  addition  of  powerful 
maritime  States  to  its  list  of  signatories.  As  far  as  the  usage 
of  blockade  is  concerned,  nothing  that  has  happened  during 
the  Busso-Japanese  War  could  justify  the  conclusion  that 
Japan  does  not  admit  the  necessity  of  the  effectiyenees  of  a 
blockade,  which  is  the  sole  postulate  of  the  Declaration  of 
Paris  on  the  subject. 
XJmktend  aet  At  the  commencement  of  the  Crimean  War  in  1854  England 
[J^^i^^£  1^  and  France  declared  their  intention  ^  to  maintain  the  right  of 
•ffeetiTe.  |^  belligerent  to  preyent  neutrals  from  breaking  any  effectiye 
blockade  which  may  be  established  with  an  adequate  force 
against  the  enemy's  ports,  harbours,  or  coasts." 

Greneral  Halleck  obseryes  that  this  declaration  was  a  yirtual 

condemnation  of  paper  blockades,  although  it  was  in  form  a 

mere  temporary  order. 

Decisions  on        The  fiftcts  in  the  case  of  the  Memmiu,  (1798)  1  C.  Bob.  80, 

^Mtito^en    ^'  ^^^  ^^^  ^  German  yess^  was  seized  at  Yarmouth  for 

of  a  blockade.  ^^  attempt  to  yiolate   the  blockade  of  Amsterdam,  after 

haying  been  notified  of  the  blockade  by  a  king's  ship  in  the 

TexeL    She  had  preyiously  been  seized,  and,  after  haying  been 

restored,  was  arrested  again  at  Yarmouth. 

'  Timu,  March  14, 1905.  *  Ibid.,  Maieh  16, 1905. 

•  Ibid.,  Mmj  27, 1901. 
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In  this  case  Sir  W.  Soott  obseryed  it  is  necessary  to  inqnire, 
in  order  to  ascertain  liability  for  an  alleged  breach  of  blockade, 
**  Was  there  an  actual  blockade?  Was  it  notified  ?  Was  it 
violated?  If  all  these  points  can  be  established,  confiscation 
must  necessarily  foUow."  On  the  question  of  efiectiveness. 
Sir  W,  Scott  observed—^ 

*'It  is  said  that  this  passage  ^  to  the  Zayder  Zee  was  not 
in  a  state  of  blockada  But  the  ship  was  seized  immediately 
on  entering  it;  and  I  know  not  wnat  else^il  necessary  to 
constitute  blockade.  The  Powers  who  formed  the  armed 
neutrality  in  the  last  war  understood  blockade  in  this  sense ; 
and  Bussia,  who  was  the  principal  party  in  that  confederacy, 
described  a  place  to  be  in  a  state  of  blockade  when  it  is 
dangerous  to  enter  into  it" 

In  the  case  of  the  Betsey,  (1798)  1  Bob.  92a,  93,  Sir  W.  Scott 
observed  that  the  evidence  of  a  blockade  should  be  clear  and 
decisive;  and  the  a£Sdavit  of  a  captor  was  considered  in- 
adequate in  that  case.  A  port  may  be  said  to  be  completely 
invested  when  a  number  of  vessels  are  stationed  round  the 
entrance  so  as  to  cut  off  all  communication.  But  to  issue  a 
proclamation  declarbg  territories  like  Martinique,  St.  Lucie, 
and  Guadaloupe  to  be  put  into  a  state  of  blockade  at  the  same 
time  is  to  entertain  '^  a  very  loose  notion  of  the  true  nature  of 
a  blockade."  The  Lords  of  Appeal  had  determined  that  the 
proclamation  of  a  conmiander-in-chief,  without  actual  invest- 
ment, is  not  in  itself  su£Scient  to  constitute  a  legal  blockade. 
A  blockade  is  not  rendered  effective  because  there  is  a  danger 
of  meeting  cruisers  in  the  region ;  and  a  port  which  is  declared 
in  ''a  state  of  siege"  is  not  necessarily  blockaded.^  This 
last  conclusion  of  Sir  W.  Scott  is  capable  of  illustration  in 
the  Busso-Japanese  War.  It  was  announced  on  February  13, 
1905,  that  the  fortress  of  Yladivostock  was  declared  to  be  in 
*'  a  state  of  siege,"  and  that  the  acting  commander  was  invested 
with  all  the  powers  of  commander-in-chief  as  regards  the  civil 
population.  In  the  Betsey,  (1798)  1  C.  Bob.  92a,  94,  Sir  W. 
Scott  observed,  with  reference  to  the  statement  of  the  master- 

^  Ibid^  mtprOf  p.  84.  *  The  Vlie  passage. 

<  The  Bstoy,  0796}  1  C.  Bob.  9i. 
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in  that  case,  that  the  expression  '''state  of  siege'  is  a  tenn  of 
the  new  jargon  of  France,  which  is  sometimes  applied  to 
domestic  distnrbances." 

While  Yladivostock  has  been  placed  in  a  state  of  siege  it 
does  not  seem  to  haye  been  blockaded.  There  has  certainly 
not  been  any  notification  of  the  blockade  to  neutral  Powers* 
In  yiew  of  the  command  of  the  sea  maintained  by  the  Japanese, 
and  the  fact  that  Japanese  cruisers  were  patrolling  the  Tsu- 
shima and  Tsugaru  Straits,  the  maritime  approaches  to 
Yladivostock,  a  question  may  arise  whether  there  is  not  a 
de  facto  blockade.  But  by  the  existing  prize  law  of  Japan, 
March  7,  1904,  naval  commanders  are  instructed  to  notify  the 
fEust  of  blockade  as  far  as  possible  to  the  competent  authorities 
and  the  consuls  of  the  neutral  Powers  within  the  circumference 
of  the  blockade.^  It  seems  that  this  has  not  been  done, 
and  it  must  be  concluded  that  Yladivostock  is  not  blockaded,^ 
though  the  point  cannot  be  established. 

In  the  case  of  the  CireaaHan,  (1864)  2  WalL  135, 149,  Chief 
Justice  Chase  observed — 

"  The  object  of  blockade  is  to  destroy  the  commerce  of  the 
enemy,  ana  cripple  his  resources  by  arresting  the  import  of 
supplies  and  the  export  of  products.  It  may  hd  made  effectual 
by  batteries  ashore  as  well  as  by  ships  afloat  In  the  case  of 
an  inland  port  the  most  effective  blockade  would  be  main- 
tained  by  bifttteries  commanding  the  river  or  inlet  by  which  it 
may  be  approached,  supported  by  a  naval  force  sufficient  to 
warn  off  innocent  and  capture  offending  vessels  attempting  to 
enter.** 

This  case  decided  that  the  occupation  of  a  city  by  a  blockad- 
ing belligerent  does  not  terminate  a  public  blockade  of  it 
previously  existing,  the  city  itself  being  hostile,  the  opposing 
enemy  in  the  neighbourhood  and  the  occupation  limited, 
recent,  and  subject  to  the  vicissitudes  of  war.    Still  less  does 

»  It  was  noticed  in  the  ease  of  the  H<^nung,  (1805)  6  C.  Bob.  112,  that  Loid 
Coningwood,  when  he  blockaded  Gadis  de  Noro  on  Jane  8, 1805,  after  Sir  John 
Qrd  had  been  drlTen  off  on  April  10  bj  a  anperior  force,  addreBsed  a  letter  to  the 
foreign  oonanls  at  Cadiz,  notifying  them  of  the  praetieal,  though  not  legal,  re- 
•omption  of  the  blockade. 

'  Timm,  March  10, 1905. 
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it  terminate  a  blockade  proclaimed  and  maintained  not  only 
against  that  city,  bnt  against  the  port  and  district  commercially 
dependent  upon  it  and  blockaded  by  its  blockade.  The  facts 
in  the  case  arose  ont  of  the  siege  and  blockade  of  New  Orleans. 
The  city  of  New  Orleans,  and  the  forts  commanding  its 
approaches  from  the  gnlf,  were  captoied  during  the  last  days 
of  April,  1862,  and  military  possession  of  the  city  was  taken 
on  May  1.  On  May  4  the  British  steamer  (Kreassian  was 
captured  by  the  United  States  for  an  attempted  yiolation  of 
blockade,  and  was  condemned.  The  principle  of  this  decision 
has  apparently  determined  some  incidents  of  the  Busso- 
Japanese  War.  Though  Port  Arthur  was  formally  entered  by 
the  Japanese  on  January  8, 1905,  the  Japanese  administration 
only  declared  the  Liau  river  open  on  March  28,  though  it  was 
stated  that  a  large  fleet  of  merchantmen  had  accumulated  at 
Dalny,  Taku,  and  Chifu.  But  it  seems  clear  that  the  reason 
for  delay  was  the  danger  of  floating  minesi 

In  the  Baigwry,  (1864)  2  Wallace  474,  it  was  held  that  the 
fact  that  the  master  and  mate  saw  no  blockading  ships  off  the 
port  where  their  vessel  was  loaded,  and  from  which  she  sailed, 
is  not  enough  to  show  that  a  blockade,  once  established  and 
notified,  has  been  discontinued.  In  this  case  Chief  Justice 
Chase  considered  that  the  &ct  that  neither  master  nor  mate 
saw  any  yessels  when  they  entered  Calcasieu  Pass  was  counter- 
balanced by  an  admission  of  the  master  that  he  had  seen 
blockading  ships  when  gobg  towards  the  coast  of  Louisiana 
four  months  previously.^  This  inference  would  go  far  to 
vindicate  the  contention  of  Hautefeuille,  that  the  federal 
blockade  of  the  Southern  States  was  in  principle  a  paper 
blockade.  Such  a  dictum  is  not  consbtent  with  the  decisions 
of  Lord  StowelL 

In  the  case  of  the  Hendrieh  and  Maria,  (1799)  1  0.  Bob. 
146,  where  a  Danish  vessel  was  captured  for  attempting  to 
violate  the  blockade  of  Amsterdam,  and  the  only  other 
vessels  in  sight  at  the  time  were  two  Danish  merchantmen. 
Sir  W.  Scott  construed  the  &cts  in  favour  of  the  claimant 
saying,  ^The  sight  of  one  vessel  would  not  certainly  be' 

1  Ibid.,  Mpra,  480. 
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sufficient  notice  of  a  blockade,  and  therefore  it  is  necessary 
that  it  should  be  signified  to  me  that  there  was  a  blockade 
de  facto*' ^  It,  howeyer,  appears  from  another  case  that  Sir 
W.  Scott  thought  that  two  yessels  were  proof  of  a  blockade 
de  facto,  when  there  were  other  blockading  vessels  operating 
nearer  the  port,  ^for  sorely  it  is  not  necessary  that  the  whole 
blockading  force  should  lie  in  the  same  tier."'  It  is  quite 
sufficient  when  there  are  only  two  in  the  exterior  line.  In  the 
case  of  the  blockade  of  the  port  of  Trinity,  Martinique,  the  court 
held  that  one  yessel  was  competent  to  maintain  the  blockade  of 
one  port  and  co-operate  with  other  vessels  at  the  same  time 
in  the  blockade  of  another  neighbouring  port  The  reason 
assigned  was,  that  the  question  of  the  competency  of  the 
force  was  solely  for  the  commander  of  the  station,  and  as  he 
considered  the  force  adequate,  there  was  nothing  left  to  discuss.' 

It  is,  perhaps,  to  be  observed  that  this  was  not  a  decision 
of  Lord  Stowell's,  and  it  certainly  seems  inconsistent  with  his 
dictum  that  mere  liability  to  meet  a  cruiBer  does  not  con- 
stitute a  blockade.*  However,  in  the  case  of  the  Nancy 
the  court  held  that  ''the  periodical  appearance  of  a  vessel 
of  war  in  the  offing  could  not  be  supposed  a  continuation  of 
blockade/'^  According  to  the  decision  of  the  court  of  the 
United  States  in  the  case  of  the  Baigorry,  (1864)  2  WalL  474, 
the  fact  that  the  neutral  master,  while  in  the  blockaded  port, 
saw  steamships  at  intervals,  was  considered  sufficient  indication 
to  him  that  the  port  was  blockaded. 

In  the  case  of  the  Andromeda,  (1864)  2  Wall.  481,  it  was 
considered,  though  the  fact  did  not  constitute  the  basis  of  the 
decision,  that  a  blockade  was  not  ineffective,  though  continual 
entries  in  the  log-book  of  the  captured  yessel  showed  that  in 
dear  weather  no  blockading  yessels  were  to  be  seen  off  the 
port. 

The  least  that  can  be  said  is  that  these  decisions,  arising 
out  of  the  events  of  the  American  Civil  War,  tend  to  impair 
the  harmony  which  Sir  B.  Phillimore,  writing  in  1857,  declared 

*  lUd^  Mipro,  147.  *  The  ll^«p<iaiiii,  (1799)  IC.  Bob.  170, 172. 

*  The  Nancy,  (1809)  1  Acton,  S3, 64. 
«  Bdiey,  (1798)  1  C.  Bob.  93a,  94.  •  The  AaiMf ,  (1809)  1  Acton,  67, 50. 


THE  LAW  OF  BLOCKADE.  ?13 

to  exist  apon  every  point  of  blockade,  between  the  decisions 
of  the  prize  courts  of  this  conntry  and  those  of  the  United 
States.^ 

In  Oeipd  r.  Smith,  (1872)  L.  R  7  Q.  B.  404,  it  was  held 
that  a  blockade  is ''  a  restraint  of  princes,**  and  that,  therefore, 
a  shipowner  is  justified  in  throwing  np  a  contract  when  the 
further  performance  of  the  contract  within  a  reasonable  time 
is  prerented  by  blockade.  In  this  case,  on  the  subject  of  the 
effectiveness  of  a  blockade,  Oockbum,  C.  J.,  observed — 

*^  In  the  eye  of  the  law  a  blockade  is  effective  if  the  ships  are 
in  such  numbers  and  position  as  to  render  the  running  of  the 
blockade  a  matter  of  danger,  although  some  vessels  may 
succeed  in  getting  through.*^ 

Mr.  W.  E.  Hall  observes  that  a  large  number  of  successful 
evasions  may  be  insufficient  to  destroy  the  legal  efficiency  of 
a  blockade.^  A  blockade  is  taken  off  where,  from  motives  of 
civility  or  other  reasons,  ships  not  privileged  to  enter  or 
come  out  are  allowed  to  do  so  by  the  commander  of  the 
blockading  squadron.*  The  reason  is  that  blockade  is  a 
uniform  universal  exclusion  of  all  vessels  not  privileged  by 
law;  and,  therefore,  if  some  are  permitted  to  pass,  others  will 
have  a  right  to  infer  that  the  blockade  is  raised.  The  object 
of  blockade  being  to  interdict  the  maritime  access  of  all 
neutral  conmierce  to  the  blockaded  port,  vessels  ''not  privi- 
leged to  enter  or  come  out''  are  ''neutral  merchant  vessels," 
and  not  the  public  vessels  of  neutral  States,^  or  vessels  des- 
patched by  minister  of  neutral  State  resident  in  the  country 
to  which  the  blockaded  port  belongs  for  the  purpose  of  carry- 
ing home  distressed  mariners  of  the  minister's  country.^ 

The  following  is  a  brief  summary  of  the  views  of  modem  Opinkm  of 

continental  jurists  on  the  subject  of  the  effectiveness  of  a^^nMto 

blockade.    Mr.  W.  E.  Hall,  while  admitting  that  their  views  jj^g^- 

oflectiTeneM 
^  Cf.  Fhillimore,  «<Liteniatioiua  Law,**  vol  iii.  p.  887;  and  Hall's  <<  Litemattonal  of  a  blockade. 
Law,"  5th  ed.,  pp.  694, 698, 709. 

*  Ibid.,  flwpra,  p.  410. 

*  « Intenuttonal  Law,"  701. 

«  The  BoUa,  (1807)  6  Bob.  864, 872. 

*  Hall's  <•  Xntomational  Law,"  5th  ed.,  p.  71L 
«  TheJBofaMBtooni,(1815)lDods.,p.58. 
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are  sapported  by  treaty  previons  to  the  Declaration  of  Paris, 
oonsiders  that  they  not  only  conflict  with  the  Declaration,  bnt 
also  with  aathoritatiTe  nsage.^ 

First.  The  immediate  entrance  to  a  port  mtUt  be  guarded 
by  stationary  vessels.' 

Second.  The  immediate  entrance  most  be  guarded  so  as  to 
expose  any  ships  running  in  to  a  cross-fire.' 

Third.  Any  accidental  circumstance  which  makes  it 
temporarily  possible  to  go  in  puts  an  end  to  the  blockade, 
and  justifies  a  yessel  attempting  to  enter.* 

Mr.  W.  E.  Hall  must  be  considered  as  referring  exdusiyely 
to  English  and  American  usage  when  he  says'  that  the 
value  of  the  above  views  of  modem  continental  jurists  are 
inconsistent  with  authoritative  usage.  The  French  Naval 
Instructions  of  1870,  issued  when  Admiral  fiouet  Willaumez 
blockaded  the  German  ports  in  the  North  Sea  and  Baltic, 
provided  that,  in  the  very  terms  employed  by  Ortolan  and 
Hautefeuille,  ''a  blockade  is  raised  by  any  interruption  what- 
ever.'* It  was,  however,  additionally  provided  that  it  would 
be  considered  to  constitute  a  breach  of  blockade  for  a 
neutral  to  take  advantage  of  the  absence  of  the  blockading 
squadron,  unless  she  had  previously  ascertained  its  absence 
elsewhere.' 

1  M  InteniaiioiiBl  Law,"  p.  703. 

*  Heffter,  8. 155;  Ortolan,  a  828;  Cairo,  g.  2567;  Oeamer,  b.  179. 

*  Hantefeaille,  t  iz.  c  ii.  a.  1. 

«  Ortolan,  ii  8i4;  Hantofaiime,  t  ix.  c.  ii  a.  1,  art  1. 
«  W.  E.  HaU'8  <«  International  Law,**  p.  708. 

*  Nora. — ^The  entirely  indecisiye  nature  of  the  French  blockade  in  1870,  eqiedally 
when  it  ia  remembered  that  it  was  condocted  in  great  force,  aeema  the  moat  apt 
historical  instance  of  the  conclusion  of  Sir  H.  S.  MainOp  that  blockadea  of  a 
Bnropean  littoral,  such  as  that  maintained  bj  this  coontry  daring  the  great  war, 
hare  become  of  no  valne  owing  to  the  railway  system.  The  aqnadron  of  Admiral 
Bonet  Willanmes  consisted  of  fifteen  ironclad  sMps  and  twelve  other  vessels.  Bnt 
the  belligerent  expediency  of  its  operations  was  fhim  the  first  recognized  to  depend 
entirely  on  the  sneeeas  of  the  French  anniea  (**  Ann.  Beg.,"  1870^  p.  158);  and 
owing  to  the  early  defeats  of  the  French  army,  the  fleet  was  withdnwn  in  October 
withoat  having  dTeeted  anything  of  moment.  It  is  obnoos,  ticm  the  point  of 
view  of  interception  of  neutral  commerce,  that  the  railway  must  have  been  as 
decisive  a  factor  in  defeating  the  actual  blockade  of  the  German  ports  in  1870  as  it 
would  be  in  the  case  hypothetieaUy  adduced  by  Sir  H.  B.  Maine-^e  blockade  of 
the  coast  of  France.  But,  as  has  been  pointed  out,  the  signal  ezperieneea  of  1898 
and  1904  seem,  no  less  conclusively,  to  accentuato  the  value  of  blockade  in  recent 
times,  when  it  Is  aeoompanied  by  a  si^go. 
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The  principle  of  the  effectiveness  of  a  blockade  not  being  in  Necefisitj  of 
oontroTeray  smoe  the  Declaration  of  Paris,  1856^  art  4,  it  istif^'l^f  a^ 
necessary  to  assmne  that,  for  purposes  of  international  law,  a  Cockade, 
blockade  means  an  ^'effectiye  blockade/'  But  as  blockade  is 
a'high  act  of  sovereignty  inflicting  a  nniyersal  obligation^on 
neutral  commerce,  it  is  right  that  the  subjects  of  neutrals 
should  be  notified,  either  diplomatically  or  individually,  of  its 
institution.  This  principle  is  as  well  established  as  the 
requisition  of  effectiveness,  though  the  Declaration  of  Paris  is 
silent  on  this  head.  Broadly  speaking,  there  exists  no  contro- 
versy as  to  the  necessity  of  notification  either  in  theory  or 
usage.  But  great  variance  exists,  and  has  existed,  since  the 
Convention  of  the  Second  Armed  Neutrality  as  to  the  form 
which  the  notification  of  blockade  should  take.  While  the 
English  and  American  usage  is  always  to  give  either  diplo- 
matic or  special  notification,  and  sometimes  both,^  the  rule 
of  the  usage  enforced  by  France,  Italy,  Sweden,'  and  Spain,* 
is  that  the  neutral  is  only  amenable  to  the  penalties  of 
violation  of  blockade  when  he  attempts  to  enter  the  blockaded 
port  after  having  received  special  notification  on  the  spot 
Among  the  authoritative  writers  Grotius^  impliedly  insists  on 
the  necessity  of  notification  since  he  imposes  the  knowledge  of 
the  neutral  as  a  condition  of  the  exercise  of  the  belligerent 
right.  Bynkershoek  and  Yattel  are  silent  on  the  subject  of 
notification  as  an  indispensable  condition  of  the  belligerent 
right  Both,  indeed,  allude  to  belligerent  decrees  or  procla- 
mations of  blockade,  but  only  do  so  to  criticize  their  obligatory 
force  on  neutral  States,  when  they  are  not  enforced  by  the 
presence  of  a  competent  blockading  squadron. 

According,  therefore,  to  the  English  and  American  usage.  By  English 
blockades  are  susceptible  of  a  division  into  two  classes,  accord-  uiige^ioc^ 
ing  to  the  nature  of  the  notification  by  which  the  neutral  •??.*^°"*®^ 
master  is  affected  with  the  knowledge  of  the  blockade,  render-  according  to 
ing  him  amenable  to  the  penalties  of  the  law  of  nations  for  its  fomUbed  hj 
violation.  1^*^ 

1  Cf.  the  blockade  proebunatioB  of  Fterident  HcKinlej,  April  27, 1898,  deeUving 
ft  Uoekade  of  the  north  coast  of  Cnha,  in  TimB$. 
s  Bahneiineq, "  Bev.  de  Droit  Int^"  x.  220, 441. 
'  Negrin,21&  «  **  De  Jure  Belli  te  Pteisr  L  liL  cap.  i.t.  5,  art  8. 
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In  order  that  a  blockade  may  be  valid  it  most  be  either 
(a)  a  public  or  goyemmental  blockade  diplomatically  notified, 
or  (i)  a  defoGto  blockade  accompanied  by  notification  on  the 
spot  given  by  a  vessel  of  the  blockading  squadron. 

According  to  the  opposed  foreign  usage,  though  not  accord- 
ing to  the  theory  of  foreign  jurists,  there  is  no  such  thing  as 
a  diplomatically  notified  blockade,  and  therefore  the  only 
valid  form  of  blockade  is  the  de  facto  blockade,  with  the 
''notification  spSciale*'  dating  from  the  |  Second  Armed 
Neutrality,  1800.* 

Special  warning  was,  before   1800,  always   required   by 

the  Prize  Tribunals  of  this  country  in  the  case  of  de  facto 

blockades,  but  is  confined  to  this  instance,'  except  in  the  case 

Modem         where  evidence  is  unnecessary  because  of  the  notoriety  of  the 

SlSt^  blockade.     Ortokn  (ii.  335-341)  and  Calvo  (s.  2581)  con- 

MtTwidlSDr  ®^^®'  *^*  special  notification  is  essentiaL    But  Pistoye  and 

ofaUockade.  Duverdy  (i.  370)  and  Hautefeuille  (t.  iz.  c.  iL  s.  ii.)  consider 

that  both  diplomatic  and  special  notification  ought  to  be 

given.    It  is  of  some  interest  to  recall  Lord  Stowell's  remark, 

that  the  purpose  of  notification  was  ''better  obtained"  by 

I       personally  informing   the    neutral  master  than   by  public 

notification.^    But  this  cannot  be  construed  as  an  admission 

by  Lord  Stowell  that  public  notifications  of  blockade  were 

inadequate.      On  the   contrary.  Lord   Stowell,  on   another 

occasion,  observed  that  it  would  be  the  most  nugatory  thing 

in  the   world  if  individuals  were  allowed  to  plead  their 

ignorance  of  public  notifications  of  blockade.* 

The  view  of  jurists  laid  down  by  the  Institute  of  Inter- 
national Law  seems  to  limply  the  necessity  of  a  diplomatic 
notification,  which  '*  must  not  only  define  the  limits  in  latitude 
and  longitude,  and  the  precise  moments  of  its  commencement, 
but  also  state  the  time  granted  to  merchant  vessels  for  unload- 
ing, relading,  and  leaving  the  port.^ 
The  commander  of  the  blockade  must»  moreover,  give  notice 

^  De Biartens, "Bee,"  viL  172. 

*  The  Mereufiw,  (1798)  1 C.  BoK  80, 83. 
•Ibid. 

«  Neptunm,  (1799)  2  C.  Bob.  110, 112. 

•  •<  B^lement  dee  Frieee,*'  1882, 1883,  and  1887,  arte.  7  and  86^ 
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of  it  to  tbe  authorities  and  oonsnls  at  the  blockaded  place. 
The  same  fonnalities  are  necessary  after  the  re-establishment 
of  a  blockade  which  may  have  ceased  to  be  efiectiyey  or  when 
the  blockade  is  extended  to  new  places.^ 

The  subject  of  diplomatic  notification  is  treated  with  great  General 
care  by  Greneral  Halleck.'    In  form,  it  is  an  ofiScial  commnni-  diplomatic  or 
cation  from  the  belligerent  to  the  authorities  of  neutral  states.  P^^  ^^' 

In  substance,  it  is  a  notice  that  (1)  a  certain  port  will  be  Uoekade. 
blockaded  on  and  after  a  certain  date ;  or  that  (2)  it  is  the 
intention  of  the  belligerent  to  proceed  to  blockade  certain 
ports  or  harboura 

A  subsequent  notice  of  the  actual  commencement  of  the 
blockade  is  given  as  matter  of  courtesy.  In  the  case  of  the 
Spanish-American  War  of  ISQS,  the  diplomatio  notification 
given  was  of  the  actual  commencement  of  the  blockade.  But 
the  proclamation,  as  has  been  already  observed,  provided  that 
special  notification  should  be  given.  This  appears  to  be  the 
American  usage ;  the  Federal  proclamation  of  April  9, 1861, 
also  provided  that  vessels  would  be  individually  warned,  but 
it  seems  that  this  was  only  conceded  in  the  case  of  vessels 
coming  from  a  distance.  General'  Halleck  specifically  states 
that^  under  this  proclamation  of  1861,  special  notification  was 
not  necessary  when,  at  the  time  of  capture,  the  neutral  knew 
of  the  blockada* 

The  distinction  between  a  public  or  governmental  and  a  de 
fado  blockade  is  based  on  evidence.  In  the  former  case  the 
onus  probcmdi  of  proving  that  the  blockade  does  not  exist 
lies  on  the  claimant,  a  notified  blockade  being  presumed  to 
exist  till  the  notification  is  revoked.  In  the  case  of  a  do 
faeU)  blockade  there  is  no  presumption  as  to  continuance, 
and  the  captor  must  prove  that  it  existed  at  the  date  of  the 
seizure. 

A  notified  blockade  is  regarded  as  valid  by  the  English  or 
American  view,  because  notice  to  the  neutral  Government  is 

»  Arts?. 

*  '^Litematioxial  Law,**  vol.  ii  c  xxt.  pp.  182-218. 

*  HiawOha^  BUtchford,  P.  C.  1;  Oinauian,  ii  Wall.  151;  NtrMe^  be 
Cniieh,4i0. 
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regarded  as  oonstructiTe  notice  to  all  its  snbjeots.^  In  a  case 
arising  out  of  the  blockade  of  Havre  in  1798,  Sir  W.  Scott 
obserred — 

''The  notification  of  the  blockade  of  that  port  was  made 
on  February  23,  1798,  and  this  transaction  happened  in 
JSToTember  of  that  year;  the  effect  of  a  notification  to  any 
foreign  Gk)Yemment  woald  clearly  be  to  include  all  the 
inhabitants  of  that  nation  (it  was  the  case  of  a  Prussian 
ship) ;  it  would  be  the  most  nugatory  thing  in  the  world,  if 
individuals  were  allowed  to  plead  their  ignorance  of  it;  it 
is  the  duty  of  foreira  Gk)vemments  to  communicate  the  iiior- 
mation  to  their  subjects,  whose  interests  they  are  bound  to 
protect  I  shall  hold,  therefore,  that  a  neutral  master  can 
never  be  heard  to  aver  against  a  notification  of  blockade, 
that  he  is  ignorant  of  it  If  he  is  really  ignorant  of  it^  it 
may  be  a  subject  of  representation  to  his  own  Government, 
ana  may  raise  a  claim  of  compensation  from  them;  but  it 
can  be  no  plea  in  the  court  of  a  belligerent  In  the  case 
of  a  blockade  de  faeto  only,  it  may  be  otherwise,  but  this  is 
the  case  of  a  blockade  bv  notification ;  another  distinction 
between  a  notified  blockaae  and  a  blockade  existing  ^/x^fo 
ouly  is,  that  in  the  former  the  act  of  sailing  to  a  Uockaded 
place  is  sufficient  to  constitute  the  offence."' 

Blockade  da        The  requisition  of  the  notification  spMale  by  the  Second 
notificatioii  on  Armed  Neutrality  and  by  France  suggests  that  there  was 
^^^^^     substantial  agreemmt  between  English  and  continental  usage 
^i^^^s      in  the  case  of  de  facto  blockade,  but  that  such  agreement  is 
confined  to  this  form  of  blockade.     On  the  other  hand. 
Admiral  Courbet's  proclamation  of  the  blockade  of  Formosa 
'  in  1884  seems  to  show  no  less  clearly  that  French  usage 
no  longer   requires   the  notification  gpioiale.     This  would 
finally  remove  the  difference  between  the  usage  of  France 
and  England.    Both  Powers  would   then  consider  notifica- 
tion to  the  neutral  States  as  constructively  notification  to 
each  of  its  subjects;  while,  of  course,  special  warning  would 
continue  to  be  given  in  the  case  of  a  de  faeto  blockade, 
according  to  the  usage  of  both  countries. 
If  a  neutral  vessel  is  specially  warned  by  a  vessel  of  the 

^  Kent,  "Oomm.  on  AnL  Law,"  toL  tL  pp.  147,  liS;  FhiUimore,  ^Litar- 
naiional  Law,"  toL  iii.  i.  290;  Dner  on  *<Ina.,«  toL  L  p.  S59:  Jimge  PdnmOa, 
2  Bob.  181;  8pm  aaid  Irene,  5  Bob.  79;  the  WdeaaH,  2  Bob.  128. 

s  Nefimm,  (1799)  2  0.  Bob.  110, 112. 
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blockading  sqnadTon,  a  blockade  de  facto  is  proved  to  exist. 
Immediate  arrest  is  proof  of  sufficient  force  to  blockade.^ 
A  blockade  de  facto  differs  from  a  publio  or  governmental 
blockade:  (a)  in  the  scope  of  the  radios  within  which  the 
belligerent  may  exercise  his  right  of  arrest  for  breach  by 
ingress;  Q>)  in  the  liability  to  be  terminated  by  any  inter- 
mption,  there  being  no  presumption  as  to  continuance. 

But  it  is  only  in  the  case  of  breach  by  ingress  that  the 
neutral  must  be  specially  warned  before  the  penalty  can  be 
increased.  After  a  blockade  de  facto  has  existed  any  length 
of  time,  according  to  a  decision  of  Lord  Stowell'  it  is  impos- 
sible for  those  within  to  be  ignorant  of  the  forcible  suspension 
of  their  commerce ;  the  notoriety  of  the  thing  supersedes  the 
necessity  of  particular  notice  to  each  ship.  In  a  case  of  a 
blockade  de  fado  and  attempt  by  ingress,  Sir  W.  Scott 
declined  to  consider  the  notoriety  of  the  blockade  sufficient 
evidence  in  the  special  case  of  a  neutral  vessel  sailing  from 
a  port  of  a  belligerent  to  the  blockaded  port  of  his  ally." 
The  court  declined  to  press  too  rigidly  the  consequences 
arising  from  general  inference  in  this  case,  because  information 
may  be  supposed  to  travel  with  much  uncertainty  to  a  ship 
lying  in  belligerent  ports.  But  it  seems  only  reasonable  to 
deduce  from  this  case  that  in  Sir  W.  Scott's  view  where  the 
neutral,  who  attempts  to  enter  a  blockaded  port,  sails  from 
a  neutral  port,  general  notoriety  of  a  blockade  may  be 
sufficient  evidence  to  him.  In  view  of  the  improved  effective- 
ness of  modem  communications,  it  is  a  little  difficult  to  sup- 
pose that  the  principle  of  the  dedsion  of  the  Tu4da  would 
now  be  upheld.  If  Oadiz  were  blockaded  at  the  present  day^ 
under  circumstances  of  general  notoriety,  the  fact  would 
certainly  be  known  at  Bordeaox. 

In  the  Rare,  (1810)  1  Acton's  Bep.  252,  261,  which  was  the 
case  of  a  breach  by  egress  of  a  (Ze  fa/sto  blockade.  Sir  Wm. 
Grant,  M.IL,  observed:  '^From  the  general  notoriety  of  the 
circumstances  attending  it^  the  parties  should  have  considered 
it  as  an  actual  blockade  in  full  force  and  effect."*    In  this 

>  FfoiN0  JudUk,  (1799)  1  C.  Bob.  150, 152.  *  Ibid. 

'  IViMa,  (1805)  6  C.  Bob.  177.  *  Ibid.,  wprfi,  p.  26L 
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case,  therefore,  sliip  and  cargo  were  condemned  on  the  ground 
of  notoriety.    Sir  B.  Phillimore  observes  that— 

**  the  law  of  blockade  underwent  a  minnte  examination  in  a 
judgment  of  the  judicial  committee  during  the  present  (i^. 
Crimean)  war,  but  no  new  principle  appears  to  hare  been 

E)mulgated.     The    Franeiska    and    the   Johanna    Maria, 
ports  of  Oases  in  the  Admiralty  Prize  Court  and  Court 
of  Appeal,  voL  L  pt  ii  p.  287/'  * 

The  Franeiska  was  the  case  of  a  Danish  vessel  captured  on 
May  22,  1854,  off  Lyser  Ort,  at  the  entrance  of  the  Gulf  of 
Biga,  for  a  breach  of  the  blockade  of  that  port  The  vessel 
was  captured  after  notification  of  intention  to  blockade,  but 
before  notification  of  the  fact  At  the  date  of  arrest^  there- 
fore, it  was  only  a  de  fado  blockada  The  Bight  Hon.  T. 
Pemberton  observed  in  the  Privy  Council — 

*^It  a  blockade  de  facto  be  good  in  law  without  notification, 
and  a  wilful  violation  of  a  known  leeal  blockade  be  punish- 
able with  confiscation — ^propositions  wnich  are  free  firom  doubt 
— ^the  mode  in  which  the  knowledge  has  been  acquired  by 
the  offender,  if  it  be  clearly  proved  to  exists  cannot  be  of 
importance."' 

Mr.  W.  E.  Hall  considers  that  ''capture  on  the  ground  of 
notoriety  would  be  looked  upon  with  disfavour."*  It  is  a 
little  difficult  to  adopt  this  conclusion.  Notoriety  was 
sufficient  evidence  of  a  blockade  according  to  Lord  Stowell ; 
and  the  principle  seems  to  bo  confirmed,  rather  than  im- 
paired, by  improvement  of  communications.  Dr.  Lushing- 
ton,  whom  Mr.  W.  E.  Hall  quotes  as  his  authority,  admitted 
that  if  the  notoriety  of  a  blockade  were  universal  it  was 
adequate  to  affect  neutrals.  The  point  has  great  interest  in 
connection  with  the  seizures  of  February,  1905,  of  vessels 
proceeding  to  Yladivostock.  While  no  notification  has  been 
g^ven,  an  impression,  for  which  it  cannot  be  said  there  is 

1  <«IntenutioiuJ  Law,"  toL  iii.  s.  920. 

*  The FranMea, (1855)  10  Moore,  87, 58;  and  el  reference  to  Lord  StoweU's 
deelBton,  ibid.,  in  the  AdeUUde,  Nepimimi,  2  C.  Bob.  Ill;  the  HutUge  Home, 
8  Bob.  824;  the  SoOa,  6  Bob.  867. 

•  '<LiteniAtionalLaw,''5thed.yp.686aDdno(ei 
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no  justification,  has  prevailed  that  it  is  a  case  of  de  faeto 
blockade. 

The  French  usage  has  been  to  require  special  notification  in 
all  cases  of  ingress.  The  French  ofiScial  instructions  given  to 
Admiral Bouet  Willaumez  in  1870  were  silent  about  egress; 
but  it  seems  to  be  the  view  of  Mr.  W.  E.  HaU  that  Negrin 
(p.  213)  is  right  in  inferring  that  they  did  not  require  special 
notification  in  cases  of  vessels  coming  out  of  a  blockaded  port. 
Special  notificatioi)  is  necessary  in  Euglish  practice  when  the 
neutral  vessel  sails  before  the  date  of  the  receipt  of  diplomatic 
notification  by  neutral  Grovemment^  and  is  required,  therefore, 
in  one  instance,  even  when  it  is  not  the  case  of  a  &  fado 
blockade.  Mr.  W.  E.  Hall  observes  that  when  a  special  notifi- 
cation is  given  in  English  practice,  it  takes  the  same  form  as 
the  French.  This  consists  of  an  endorsement  on  the  ship's 
papers  of  the  fact,  date,  and  place  of  notification.  In  the 
Vrauw  JudUh,  (1799)  1  C.  Bob.  150,  Sir  W.  Scott  observed— 

**  It  is  certainly  necessary  that  a  blockade  should  be  intimated 
to  neutral  mercluuits  in  some  way  or  other.  It  may  be  notified 
in  a  public  and  solemn  manner  by  declaration  to  foreign 
Governments;  and  this  would  always  be  most  desirable, 
although  it  is  sometimes  omitted  in  practice:  but  it  may 
commence  also  defado  by  a  blockading  force  giving  notice  on 
the  spot  to  those  who  come  firom  a  mstance,  and  who  may, 
therefore,  be  ignorant  of  the  &ct."  ^ 

It  is  submitted  that  the  language  of  Sir  W.  Scott  in 
this  case  is  not  really  inconsistent  with  his  observations 
in  the  Mermriua  (1798),  1  0.  Bob.  80,  82,  where  he  equally 
observed  that  the  purpose  of  public  notifications  being  the 
information  of  individuals,  that  purpose  y^  **  better  obtained  " 
by  personally  informing  individuals  thair  by  public  declarations 
between  Gh)?emments.  The  necessity  cf  notification  is  at  least 
as  imperative  from  the  view  of  the  belligerent  as  it  is  from 
that  of  the  neutral  In  the  Nephmua,  he  observed  that  a 
blockade^ 

« ought  by  some  kind  of  communication  to  be  made  known, 
not  only  to  foreign  Gh>vemment8,  but  to  the  King's  subjects, 

>  Fnwip  JmOUH,  (17S9)  1 C.  Bob.  150, 152. 
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and  paitionlarly  to  the  King's  cniisera,  not  only  to  those 
stationed  at  the  blockaded  port,  bat  to  others,  and  especially 
considerable  fleets,  that  are  stationed  in  Mnere^  to  saoh  a  port 
from  the  different  trading  countries  that  may  be  supposed  to 
haye  an  intercourse  with  it."  ^ 

From  the  point  of  yiew  of  the  belligerent,  therefore,  publio 
notification  of  the  blockade  is  by  far  the  most  desirable;  and 
it  is  in  this  connection  that  it  was  probably  commended  by 
Sir  W.  Scott  in  the  Vrowo  Judith.  His  obseryations  in  the 
NeptunuB  are  of  considerable  historical  interest  They  afford 
a  complete  explanation  of  the  reason  why  this  country, 
in  most  of  her  great  wars,  adopted  diplomatic  notification  of 
blockade.  The  object  was  to  rouse  English  squadrons  to 
arrest  blockade  runners,  and  the  extraordinary  success  of  the 
operations  of  the  British  fleet  in  the  Great  War  are  to  be 
attributed  partly  to  the  feet  of  diplomatic  notification  of 
blockade.  On  one  occasion  Lord  Stowell  had  eight  hundred 
cases  in  arrears,*  a  fact  which  attests  the  success  of  the  nayy 
in  arresting  blockade  runners.  As  an  instance  of  the  feyourable 
interpretation  placed  by  English  Prize  Courts  on  diplomatic 
notification,  it  may  be  mentioned  that  it  was  held  in  the  case 
of  the  Adelaide,  (1801)  3  C.  Bob.  281,  285,  that  diplomatic 
notification  may  in  a  reasonable  time  bind  neighbouring  States. 
It  is  obseryed  by  Sir  H.  S.  Maine  on  this  subject — 

''Under  modem  circumstances,  where  information  is  con- 
yeyed  oyer  the  ciyilized  world  by  newspapers  and  the  electric 
telegraph,  it  certainly  seems  that  the  English  practice  is 
sufficient  It  is  hardly  possible  that  there  should  be  an 
ignorance  nowadays  of  the  existence  of  anestablished  blockada'*^ 

There  are  many  indications  that  the  practice  of  diplomatic 
notification  has  grown  in  esteem  since  Hautefeuille  denounced 
it  during  the  American  Oi?il  War.  Not  only  is  its  neces- 
sity  insisted  on  by  the  Institute  of  International  Law,  but 
Bluntschli  (s.  882)  and  Heffter  (s.  156)  consider  that  special 
notification  is  unnecessary.     The  recent  increase  of  nayal 

>  N^pkmM,  (1799)  2  C.  Bob.  110,  Hi,  US. 

*  Par  Dr.  Stephen  Liiihington  in  the  XitMOife,  (1805)  2  Biri^ 

•  Sir  H.  S.  BdUine'sLeet,  •<InteniatiQiudLftw,*'pp.  108, 109;  ef.  also  Mr.  W.  EL 
Han't « Intematioiud  Law,"  698. 
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power  among  the  nations  of  the  world  seems  likely  to  pro- 
mote the  adoption  of  diplomatic  notification,  owing  to  its 
possessing,  as  Sir  W.  Scott  observed,  many  adyaatages  from 
the  point  of  view  of  a  naval  belligerent. 

On  the  former  French  view,  neutral  subjects  were  not  pre- 
somed  to  know  of  a  blockade  merely  because  a  belligerent  had 
transmitted  a  diplomatic  notification  to  the  neutral  Grovem- 
ment  The  neutral  who  attempted  to  enter  a  blockaded  port 
was  not  liable  to  the  penalties  imposed  for  violation  of 
blockade^  unless  he  had  received  special  notification,  and 
made  a  subsequent  attempt  to  enter.  France  adopted  this 
practice  in  blockading  the  Mexican  ports  in  1838  and  the 
Argentine  Bepublic  She  has  also  adopted  in  treaties  the 
view  that  special  notification  is  necessary.^  But  the  &ct  that 
all  these  treaties  haye  been  concluded  with  the  States  of  South 
America^  previous  to  the  laying  of  the  Trans-Atlantic  cable, 
and  none  subsequently,  seems  rather  to  indicate  that,  even  on 
the  French  view,  diplomatic  notification  is  sufficient  in  conse- 
quence of  the  improvement  of  communication  that  has  taken 
place  in  modem  times.  Above  all,  in  the  1884  blockade  of 
Formosa,  she  resorted  to  an  official  notification  of  blockade, 
and  entirely  abandoned  her  historic  self-imposed  obligation  to 
give  the  notification  ipMale  she  has  so  frequently  insisted  on 
by  treaty.  The  French  usage  of  the  requisition  of  special 
notification  has  been  adopted  by  treaty  between  other  States. 
But  the  dates  and  parties  are  as  significant  in  the  one  case  as 
the  other.'  It  is,  at  least,  of  historical  interest  to  observe  that 
while  it  was  Buasia  who,  according  to  Professor  de  Martens, 
introduced  the  usage  of  notification  spMale  by  the  Oonvention 
of  the  Second  Armed  Neutrality  of  1800,  she  has  not  affirmed 
the  usage  in  any  treaty  concluded  since  that  date.^ 

>  With  Bnal,  1828  (De  Martont,  '•Noinr.  Bee/'  viiL  SO);  Venesada.  1848 
C'Noay.  Bee.  O^l,**  t.  172);  Sciuidor,  18i3  (ibid.,  411):  New  OrenadA,  1844 
(ibid.,  yu.  621);  with  GhiatenuOa,  1848  (ibid.,  ziL  11);  with  Chile,  1846  (ibid., 
XTi.  1 10);  with  Handmia,  1856  (ibid.,  ii  154);  with  NieazBCpia,  1849  (ibid.,  191). 

*  United  States  and  Sweden,  1816  (De  ICartena,  *<NoaT.  Bee.,*'  vr.  268); 
Hantieatic  Towns  and  Mexico,  1828  (ibid.,  **  Koov.  SnppL,"  i.  687) ;  United  States 
and  Sardmia.  1888  (ibid.,  xvi  266) ;  Ansiria  and  Mexico,  1842  (<«  Nonr.  Bee.  (Hn.,** 
iii  448);  Argentine  BepnbUc  and  Pern  Ghid^  2*  S^.  zii.  448);  Italy  and  Umgnay 
(ibid.,  xiL  664). 

*  Ct  Mr.  W.  B.  Han's  *<  Xntemaiioiial  Law,"  p.  696^  for  list  of  treaties. 
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General  Halleck  treats  official  publications  of  blockade  in 
the  newspapers  as  a  third  alternative  to  diplomatic  and  special 
notification. 

England,  in  the  Great  War,  relaxed  the  nde,  in  the  case  of 
a  notified  blockade,  that  the  act  of  sailing  to  a  blockaded  place 
is  sofficient  to  constitute  the  offence  ^  when  the  vessels  came 
from  America.     This  makes  it  all  the  more  singular  that 
Calyo  (s.  2589)  should  consider  that  treaties  concluded  by  the 
United  States,  stipulating  that  yessels  may  sail  for  a  blockaded 
port  notwithstanding  the  existence  of  a  blockade,  have  the 
effect  of  proving  that  the  United  States  have  acceded  to  the 
French  usage.'    This  &ct  is  pointed  out  by  Mr.  W.  R  Hall, 
who  does  not,  however,  seem  to  notice  the  support  given  to 
Calvo's  view  by  the  two  treaties  which  he  elsewhere  expressly 
states  the  United  States  concluded,  adopting  the  French  rule 
that  an  attempt  to  enter  a  blockaded  port  only  incurs  the 
penalty  for  violation  of  blockade  after  special  notification  on 
the  spot.    Sir  B.  Phillimore  in  1857  observed  that  the  justice 
of  the  relaxation  in  favour  of  vessels  coming  from  a  distance  was 
becoming  impaired  in  view  of  increased  rapidity  in  transit.' 
But  since  1857  steam  has  diminished  the  duration  of  voyages 
by  one-half.    Except  in  the  case  of  sailing  vessels,  doubtiess 
an  exception  of  material  importance,  it  is  impossible  to  see 
any  sufficient  reason  for  introducing  an  exception  to  the 
principle  that  the  act  of  sailing  to  a  blockaded  place  is  sufficient 
to  constitute  the  offence. 

The  conditions  precedent  to  the  institution  of  a  valid 
blockade  are,  .therefore,  notification  and  effectiveness.  But  it 
is  equally  necessary  that  a  blockade  should  be  continued 
effectively.* 

>  The  JMMy,  (1799)  1  C.  Bob.  233. 

*  Treaty  U.S.  with  England,  1806  (De  Mutens,  ''Bee.,'*  Tiii.  585);  with 
Sweden,  1816  (ibid.,  "Bee.,**  It.  258);  with  Brasa  (ibid.,  ix.  62);  with 
VenesaelA,  1836  (ibid.,  xiil  660) ;  with  BoUTia,  1886  (ibid.,  xr.  118) ;  with  Ecuador, 
1888  C'NouT.  Bee.  Gdn.,**  iv.  816);  with  Italj,  1871  (**  AiehiTee  de  Droit  lot,** 
1874,  p.  184). 

*  **  Intematioiial  Law,"  vol.  iiL  8. 808. 

«  The  blockade  of  Cadii,  Jan.-Oct,  1805,  inetancee  the  importance  of  this 
principle.  In  Jannarj,  1805,  Sir  John  Orde,  with  a  smaU  squadron,  instituted  a 
ds  fado  blockade  of  Cadis.  At  the  time  there  was  a  slightly  saperior  Spanish 
squadron  in  the  harbour,  but  the  bvU  of  the  eaiemf§  fleets  were  at  Brest  and 
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The  lemoval  of  the  blockading  force  for  a  different  service 
operates  as  a  legal  discontinuance  of  the  blockade,  eyen  if  only 
a  portion  of  the  force  is  ordered  away,  unless  the  portion  left  is 
competent  to  enforce  the  blockade.  When  a  prize  is  pursued 
so  £Eur  from  the  blockading  station  that  a  neutral  ship  may  think 
the  blockade  is  abandoned,  the  blockade  ceases.  There  was  a 
diyersion  of  this  kind  during  the  blockade  of  Charleston,  May, 
1861,  and  the  harbour  was  opened  for  fiye  day&  Lord  Lyons 
took  for  granted  that  an  interruption  had  occurred,  but  the 
GoTcmment  of  the  United  States  refused  to  admit  any  cessa- 
tion. But  it  does  not  operate  as  a  legal  discontinuance  of  the 
blockade  that  some  of  the  passes  are  left  unguarded  and 
open  by  the  temporary  absence  of  a  portion  of  the  block- 
ading squadron  in  chastising  suspicious  vessels  which  have 
approached  the  blockaded  port^ 

Carthftgena.  In  April,  Tineneave  came  with  a  large  fleet,  entered  Gadia,  but 
immediatelj  put  to  sea  again  with  the  other  French  and  Spanish  VesBels  in  the 
harbour  on  April  10.  On  April  25  the  Britiflh  GoYemment  declared  the  blockade 
of  Cadiz,  a  fortnight  after  Yillenenve  had  driyen  off  the  Bmall  squadron  of  Sir 
John  Orde  (<<  Ann.  Beg.,"  1805;  and  observations  of  Sir  W.  Scott  in  the  THhdm^ 
(1805)  6  0.  Bob.  65, 67>  Then,  on  Jnne  8,  Lord  GoUingwood  arrived  off  Cadis 
with,  however,  only  a  small  force.  On  Angost  21  Villenenye  retnmed,  and  again 
drove  off  the  small  British  squadron.  He  was  then  blockaded  bj  the  joint  fleets 
of  CoUingwood  and  Nelson,  and  the  battle  of  Trafalgar  followed.  A  great  nnmber 
of  cases  arose  from  the  above  state  of  things.  Sir  W.  Scott  observed  that  it  was 
manifest  that  Lord  CoUingwood  connected  his  blockade  with  that  of  Sir  John  Orde, 
bat  he  could  not  siq»port  this  interpretation  (ffo/wun^,  (1805)  6  C.  Bob.  112, 121). 
It  was  held  that  Yillenenve  had  raised  the  blockade  on  April  10,  and  a  seisnre 
made  in  "blUj  was  therefore  invalidated,  in  spite  of  the  fact  that  the  blockade  had 
not  been  taken  off  since  the  notification  of  April  25.  In.  the  Court  of  Appeal  it 
was  held  that  Lord  CdUingwood's  blockade  was  a  blockade  de  novo  and  de  facto 
(the  Bare,  (1810)  1  Acton's  Bep.  252).  The  decisions  of  Lord  Stowell  in  the 
2WMefi  and  Eqfniwng  show  a  scrupulous  avoidance  of  observing  a  paper  blockade. 
The  case  of  the  Hoffnung  was  very  complicated,  as  it  affords  an  instance  where 
notification  of  blockade  is  due,  not  merely  firom  a  belligerent  to  neutral  States, 
but  also  to  the  enemy  State.  The  Spanish  Government  were  the  implicit  owners 
of  some  Swedish  vessels  on  which  the  French  Qovemment  had  laid  an  embargo. 
Spain,  as  the  ally  of  France,  had  in  some  manner  acquired  power  over  these  vessela^ 
and  ntiliaed  them  to  carry  provisions  to  Spain,  where  a  famine  prevailed.  The 
British  Qovemment  issued  an  order,  from  motives  of  humanity,  permitting  esrgoea 
of  com  to  be  carried  to  Spain,  with  the  exception  of  blockaded  ports,  without 
exception  as  to  the  property.  A  notification  of  the  blockade  of  Cadiz  was,  under 
these  circumstances,  due  to  the  Spanish  Qovemment  As  it  appears  that  it  could 
not  possibly  have  been  made  in  time.  Sir  W.  Scott  decreed  restitution  of  the  cargo 
to  the  Spanish  Qovemment. 

^  THhetm,  (1805)  6  Bob.  65;  the  Hoffnung,  (1805)  ibid.,  p.  112;  the  SoOa, 
(1807)  ibid.,  872;  the  fbx,  1  Edwards,  821 ;  WiUiam  v.  Smith,  2  N.  T.  B.  p.  1; 
the  Eagie,  1  Act.  B.  65. 
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The  engagement  between  the  Alabama  and  EaUeroi  xaiaed 
circnmBtanoeB  of  the  above  character.  When  the  Alabama 
approached  GkJyeston,  February,  1863,  the  port  was  being 
blockaded  by  a  steam  sloop  of  war  and  several  smaller  vessels. 
The  anxiety  of  the  Federal  commander  to  maintain  the 
blockade  led  to  his  merely  dispatching  the  Haiteras,  a  vessel 
of  altogether  inferior  force,  against  the  Alabama;  which 
therefore  escaped,  afterwards  to  commit  sach  depredations  on 
Federal  commerce.  The  victory  of  the  Alabama  over  the 
Eatteras  created  great  dismay  in  Federal  circles,  and  it  was 
even  said  that,  single-handed,  she  conld  have  then  done  much 
to  impair  the  validity  of  the  entire  Federal  blockada  Bat 
even  at  the  height  of  her  depredations  the  North  attributed 
far  more  importance  to  the  maintenance  of  the  blockade  than 
the  capture  of  the  Alabama.  This  circumstance  was  reproduced, 
on  an  infinitely  more  important  naval  scale,  daring  the 
Basso- Japanese  War.  Even  when  the  Yladivostock  squadron 
was  in  the  immediate  vicinity  of  Yokohama  and  Tokio, 
Admiral  Togo  did  not  desist  from  his  vigilance  before  Port 
Arthur.  When  it  is  remembered  that  in  1863  it  was  even 
anticipated  the  Alabama  might  throw  some  shells  into  New 
York,  there  seems  a  certain  aptness  in  the  parallel.  Again, 
the  Yladivostock  squadron  was  ultimately  met»  like  the 
Alabama,  by  a  force  specially  detailed  for  the  purpose.  Such 
incidents  demonstrate  the  importance  of  maintaining  a 
blockade. 

There  is  a  great  difference  between  a  publicly  notified 
blockade  and  a  de  faeto  blockade  as  regards  the  presumption 
of  its  continuance.  In  the  case  of  the  Neptunus,  (1799) 
2  C.  Bob.  110, 113,  Sir  W.  Scott  said— 

**  It  is  to  be  presumed  that  the  notification  will  be  formally 
revoked ;  till  that  is  done  the  port  is  to  be  considered  as 
closed  up,  and  from  the  moment  of  quitting  port  on  such  a 
destination,  the  offence  of  violating  the  blockade  is  complete^ 
and  the  property  engaged  in  it  is  subject  to  confiscation; 
it  may  be  different  in  a  olockade  existing  de  faeto  only;  there 
no  presumption  arises  as  to  its  continuance,  and  the  iterance 
of  the  party  may  be  admitted  as  an  excuse,  for  sailing  in  a 
doubtful  and  proyisional  destination." 
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But  sach  a  presumption  is  only  a  presumptio  jwris,  not  a 
prsBSwnpUo  fwria  et  dejwre,  for  that  would  inyolve  all  the  evils 
of  fictitious  blockade.  In  the  case  of  a  diplomatic  blockade^ 
it  is  incumbent  on  the  claimants  to  prove  that  the  blockade 
did  not  exist  at  the  time  of  capture.  In  the  case  of  a  defa^ 
blockade,  it  is  incumbent  on  the  captors  to  prove  the  existence 
of  blockada^  It  is  clear  that  even  in  the  case  of  a  ^  faoto 
blockade  an  arrest  may  be  made  at  a  distance  from  the 
blockaded  port  It  has  been  shown  that  the  English  and 
American  usage  as  regards  de  faeto  blockades  appears  quite 
indistinguishable  from  the  French  usage  of  blockade  generally, 
which  only  recognizes  one  species  of  valid  blockada  By  the 
French  rule  an  attempt  to  enter  a  blockaded  port  after  spewl 
notification  constitutes  a  breach  of  blockade,  though  at  a 
distance  from  the  blockaded  port  The  distance  alluded  to 
must  be  supposed  to  mean  no  great  distance.  Ortolan/ 
Hautefeuille,'  and  Bluntschli  *  refuse  to  admit  the  right  to 
seize  elsewhere  than  within  the  blockaded  spot,  even  when  a 
vessel  attempts  to  enter  after  having  received  special  notifica« 
tion.  But  Hr.  W.  K  Hall  considers  that,  after  a  vessel  has 
received  special  notification,  and  then  attempts  to  enter,  the 
duration  of  her  liability  to  seizure  is  the  same  both  in  French 
and  English  practice.  Therefore^  if  after  having  received 
special  notification  she  actually  enters  and  comes  out  with- 
out being  arrested,  she  remains  liable,  either  by  the  French 
or  English  usage,  to  the  penalty  of  violation  of  blockade 
till  she  reaches  the  end  of  the  voyage.' 

The  Japanese  proclamation  of  the  blockade  of  Port  Arthur 
does  not  give  the  slightest  ground  for  suggesting  that  the 
Japanese  adhere  to  the  doctrine  of  the  ''notification  sj^^iotoZd.** 
It  must  therefore  be  supposed  that  Japan  is  in  agreement 
with  the  United  States  and  England  as  regards  the  usage  of 
a  public  or  governmental  blockade  with  merely  official  or 
diplomatic  notification. 


>  Fhilljmore,  ii.  290;  Neptwm,  1  C.  fiob.  171;  CSffooMtan,  u.  WaDaee,  150; 
tbe  Baigarry,  ibid. 

*  «« Dip.  de  la  Mer,"  ii  854.  *  tit  xiii.  c.  ti.  8. 1,  art.  8. 

*  s.  886.)  •  Hidl*8  **  Xntematioiial  Law,**  5th  ed.,  p.  710. 
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One  of  the  moBt  noticeable  features  of  the  later  phases  of 
the  war  is  the  great  number  of  seiznres  effected  by  the  Japanese 
of  vessels  going  to  Yladivostock  with  coaL  On  February  10, 
1905,  it  was  stated  that  ten  seizures  had  been  nuule  in  three 
weeksy  and  a  great  number  were  subsequently  effected.  In 
this  respect  the  nayal  experience  of  the  Japanese  has  repeated 
itself;  as  in  the  Chino- Japanese  War,  prize  afiGedrs  multiplied 
everywhere  in  the  later  phases  of  the  war.  If  guilty  know- 
ledge could  be  inferred  in  an  individual  from  general  notoriety 
in  the  case  of  a  dd  /o^to  blockade,  as  the  Privy  Council  held 
in  the  case  of  the  Franciska,  (1856)  z.  Hoore,  37,  57,  there 
can  be  no  doubt  that  the  confiscation  of  vessels  carrying 
coal  to  Yladivostock  in  the  spring  of  that  year  could  be 
justified  on  the  ground  of  notoriety  and  de  f<uAo  blockade. 
It  is  quite  certain  there  has  been  no  diplomatic  notification; 
and  there  is  no  ground  for  supposing  that  vessels  were 
individually  warned.  There  are  further  material  reasons 
for  supposing  that  an  effective  blockade  exists ;  it  was  sug- 
gested in  a  case  in  the  Admiralty  Ciourt  by  a  leading 
counsel,  with  whose  opinion  the  court  seemed  to  concur. 
If  no  other  explanation  were  forthcoming,  the  Yladivostock 
captures^  with  every  appearance  of  sufficient  reason,  might 
be  ascribed  to  so  many  attempts  to  run  a  Ss  fado  blockade, 
the  evidence  of  whose  existence  was  general  notoriety. 
But  it  seems  that  the  Japanese  prize  courts  condenmed  the 
vessels  on  the  ground  that  they  carried  coal  (conditional 
contraband  under  the  Japanese  declarations)  to  a  military 
port  A  more  defensible  conclusion  can  hardly  be  conceived. 
It  was  held  by  Sir  W.  Scott,  in  the  Jonge  Margaretha 
(1799),  1  C.  Bob.  188,  that  provisions,  though  only  conditionally 
contraband,  may  be  confiscated  when  they  are  carried  to  a 
great  port  of  military  or  naval  equipment,  such  as  Brest,  and 
that  the  ship  is  also  liable  to  be  confiscated  in  such  circum- 
stances if  the  master  can  be  proved  to  know  of  military  and 
naval  preparations  transpiring  at  the  port  During  the  late 
war,  Yladivostock,  for  material  purposes,  seems  to  be  in  pari 
materia  with  a  place  like  Brest  during  the  great  war.  Yladi* 
vostock,  like  Brest»  is  a  military,  not  a  commercial,  port,  and 
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evidence  of  general  notoriety  can  be  evidenoe  of  nothing  if  it 
'  18  not  trne  that  great  military  preparations  are  going  on  there. 
The  decision  of  the  Japanese  prize  conrts  seem  thns  to  be 
in  complete  harmony  with  probably  the  best-known  decision 
of  Lord  Stowell  on  contraband. 

A  de  faeio  blockade  necessarily  ceases  directly  the  fact  How  blockade 
ceases;  and,  therefore^  captures  made  after  the  date  of  the ** **'°***^*^ 
cessation  will  be  released  in  a  prize  court.  A  blockade  by 
notification  is  to  be  presnmed  frimi  facie  to  continne  tUl 
the  notification  is  reyoked.  Bat  it  is  only  a  pHmd  faoie 
continuance,  and  **  the  goyemment  of  the  United  States  was 
nndoabtedly  in  the  wrong  in  holding  the  opinion  pat  forward 
by  it  in  1861,  that  a  blodcade  established  by  notification  con- 
tinues in  effect  until  notice  of  its  relinquishment  is  giyen  by 
proclamation.'*^  A  yessel  bound  for  a  blockaded  port  is 
not  liable  to  seizure  in  the  interyal  which  may  elapse 
between  the  first  absence  of  the  blockading  squadron  and  the 
public  notification  of  the  discontinuance  of  the  blockade. 
The  remoyal  of  the  blockading  squadron,  therefore,  operates, 
according  to  English  and  American  usage,  as  the  termina- 
tion of  a  blockade,  whether  it  is  a  diplomatic  or  a  de  facto 
blockade. 

But  the  decisions  of  the  courts  of  the  United  States  and  the 
prize  courts  of  this  country  are  in  perfect  harmony  as  to  a 
yery  definite  exception  to  the  aboye  rule.  In  the  case  of  the 
Hoffwmg,  (1805)  6  C.  Bob.  112, 116, 117,  Sir  W.  Scott  obseryed 
that  ''when  a  blockading  squadron  is  driyen  off  by  adyerse 
winds,  they  {i.e.  neutrals)  are  bound  to  presume  it  will  return, 
and  that  there  is  no  discontinuance  of  the  blockada''*  The 
exception  arising  from  the  blockading  squadron  being  blown 
off  by  adyerse  winds  applies  equally  to  a  blockade  de  facto 
as  to  a  blockade  by  diplomatic  notification.^ 

The  absence  of  the  blockading  squadron   operates  as  a 

>  HaU'8  "InteniAtioiuJ  Law,''  Sth  ed^  705;  referring  to  letter  of  Mr.  Seward 
to  Lord  LjODB,  liaj  27, 1861 ;  ap.  Bernard,  238. 

*  Cf.  also  the  dicta  of  Sir  W.  Scott  in  the  GUvmMa,  (1799)  1  G.  Bob.  154, 1S6 ; 
in  the  Nephmiu,  (1799)  1  0.  Bob.  170,  171 ;  Jnfrow  Maria  Sekneder,  G^OO) 
d  C.  Bob.  147, 155. 

«  Per  Sir  W.  Scott  in  the  Nepiumu,  ibid. 
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disoontumanoe  of  the  blockade  when  it  is  due  to  a  rebuff 
by  a  snperior  force  of  the  enemy.  When  a  sqnadion  is 
driven  off  by  a  snperior  force,  ''the  neutral  merchant  is 
not  bonnd  to  foresee  or  conjecture  that  the  blockade  will  be 
resumed ;  and,  therefore,  if  it  is  to  be  renewed,  it  mnst  proceed 
de  novo,  by  the  usual  course,  and  without  reference  to  the 
former  state  of  fiBMStB^  which  has  been  so  effectually  inteirapted."  ^ 
In  the  Triheten,  (1805)  6  C.^Bob.  65,  67,  a  case  of  a  blockade 
of  Cadiz  by  notification,  Sir  W.  Scott  observed  that  the  comrt 
would  require  the  fiact  to  be  proved  that  the  blockade  of  Gadix 
oontinned  an  effective  blockade— *<  becaose  it  certainly  is 
notorious  that  the  British  squadron  was  driven  off  fifteen 
days  previously.  It  must  be  shown  the  actual  blockade  was 
resumed.'*  A  blockade  also  terminates  when  the  vessels  con<- 
stitutmg  the  blockading  squadron  are  diverted  for  other  duty,* 
or  if  the  blockade  is  irregularly  maintained,  but  not  because 
licences  are  granted  to  particular  individuals.  The  mere  arrest 
of  vessels  attempting  to  break  the  blockade  is  enough  to  prove 
the  blockade  is  effective,  though  they  are  afterwards  released 
without  being  brought  in  for  adjudication. 

On  this  topic,  as  on  so  many  others  of  the  law  and  right 
of  blockade,  there  is  a  wide  variance  between  the  Continental 
and  the  English  and  American  view.  The  Anned  Neutralities 
provided  nothing  on  this  subject  of  the  termination  of  block* 
ade,  and  it  never  seems  to  have  been  regulated  by  treaty. 
But  the  instructions  given  to  naval  officers  by  the  French 
Government  in  1870  provided  that  the  neutral  recovered  his 
right  of  entering  the  blockaded  port  if  the  French  sqoadrons 
were  obliged,  by  any  cause  whatever,  to  absent  themselves 
from  the  blockaded  port.  Heffter  (s.  155)  does  not  hold  that 
temporary  absence  entails  cessation  of  a  blockada  Ortolan 
(iL  344)  considers  that  a  neutral  vessel  can  enter  the  blockaded 
port  without  incurring  the  penalties  of  violation  of  blockade, 
if  weather  has  caused  the  temporary  absence  of  the  blockading 
squadron. 

>  The  Oi^^iimg,  (1805)  112, 117,  |Mr  Sir  W.  Scott 

t  GeiL  HaUeck*8  "International  Law/'  toL  iL  p.  191,  and  eases  eolle6tad;ia 
note,  ibid. 
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Hautefeoille  holds  (t  ix.  c.  iL  s.  1,  art.  1)  that  mteiraptiom 
from  any  cause  terminates  the  blo<dcade.  Bat  the  effect  of 
the  suggested  rules  of  the  proposed  B^lement  des  Prises 
MarltimeSy  adopted  by  the  Institat  de  Droit  International,  is 
that  the  yessels  of  the  blockading  squadron  need  not  be 
anchored,  and  that  the  bet  that  they  haye  been  driven  off 
by  bad  weather  does  not  operate  as  a  discontinuance  of  the 
blockade.^  ^ 

In  the  case  of  the  Eoffnmg,  (1805)  6  C.  Bob.  112|  the  Bflmwtioii  of 
case  arose  of  a  blockade  by  notification  discontinued  owing  to  diKoniiiiiianee 
the  blockading  squadron  having  been  driven  off  by  a  superior  ^^^^^^^' 
force  of  the  enemy.    Sir  W.  Scott  observed  on  the  subject 
of  resumption  of  blockade,  after  pointing  out  that  the  raising 
of  a  former  blockade  by  a  superior  force  acted  as  a  total 
defeasance  of  that  blockade  and  its  operations,  that — 

^It  should  be  again  renewed  by  notification  before  foreign 
nations  could  be  affected  with  an  obligation  of  observing  it 
as  a  blockade  of  that  species  still  existing.  Under  this  view 
I  have  already  intimated  my  opinion  that  the  mere  appear- 
ance of  another  squadron  woula  not  restore  it,  but  that  the  v 
same  measures  would  be  necessary  for  the  recommencement 
that  had  been  required  for  the  original  imposition  of  the 
blockade,  and  the  foreign  merchants  were  not  bound  to  act  on 
any  presumption  that  it  would  be  defaeto  resumed.'' 

It  was  therefore  held  that  a  Swedish  vessel  which  had 
sailed  after  the  squadron  of  Sir  John  Orde  bad  been  driven 
off  Cadiz,  and  after  Lord  Colliogwood  had  resumed  the 
blockade,  should  be  restored  on  payment  of  captors'  expenses, 
because  there  had  been  no  notification  of  the  blockade  on  its 
resumption. 

In  a  case  in  the  Court  of  Appeal  arising  out  of  this  same 
blockade.  Sir  W.  Grant  held  that  the  blockade  instituted  by 
Lord  Collingwood  after  Sir  John  Orde  had  been  driven  off 
was  a  blockade  de  novo,  and  that  though  not  a  blockade 
recommenced,  it  was  to  be  considered  an  actual  blockade  in 
full  force  and  effect  from  the  general  notoriety  of  the  circum-* 
stances  attending  it^    The  case  therefore  shows  that  though 

t  «  Ann.  de  VlxMtaW  1883,  p.  218. 

*  The  Hate  (1810),  Aeton'f  Bep.  252, 261. 
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a  public  or  goyemmental  blookade  cannot  be  resomed  after 
total  defeasance  hjade  fo/oto  blockade  technically,  a  de  fado 
blockade  may  be  instituted  de  novo  after  a  very  short  interval, 
which  is  legally  yalid.  The  French  instructions  of  1870 
prove  that  ^tout  blocus  levS  ou  interrompu  doit  6tre  r6tabli 
et  notifi6  de  nouveau  dans  le  formes  prescrites."  As  it  ''has 
lately  become  customary  for  the  French  Goyemment  at  the 
commencement  of  a  blocka4e  to  notify  the  fact  of  its  exist- 
ence to  foreign  Gbyemments  as  a  matter  of  courtesy,  though 
their  subjects  are  not  considered  to  be  affected  by  notice 
through  them/'^  French  usage  has  become  harmonious  with 
English  and  American  usage  on  the  subject  of  resumption 
of  a  blockade.  They  now  issue  a  diplomatic  notification  of 
blockade,  and  though  they  do  not  attach  the  same  conse- 
quences to  it  as  the  English,  they  apparently  consider, 
judging  from  the  instructions  of  1870,  that  a  notified  block- 
ade, once  discontinued,  can  only  be  resumed  by  notification^ 
as  Loid  Stowell  decided  in  the  Eoffnung.  The  B^glement 
des  Prises,  arts.  35  and  88,  of  the  Institut  de  Droit  Inter- 
national provides — 

**  If  the  blockading  squadron  depart  from  their  station  for 
any  motive  other  tlutn  exigencies  of  weather,  the  blockade 
may  be  considered  as  having  ceased,  and  must  then  be  declared 
and  notified  anew." 

It  is  also  provided  by  art.  37  that  the  same  formalities 
are  necessary  after  the  re-establishment  of  a  blockade 
which  may  have  ceased  to  be  effective.  The  articles  of  the 
Prize  Code  of  the  Institute  of  International  Law  seem,  there- 
fore, in  harmony  with  the  principles  of  English  Prize  Law 
as  laid  down  by  Lord  Stowell. 
What  ads  In  the  case  of  the  Betsey,  (1798)  1  0.  Bob.  92a,  Sir  W. 

SS;^^  *     Scott  observed  that— 

Uockade. 

"  On  the  question  of  blockade  three  things  must  be  proved : 
(1)  the  existence  of  an  actual  blockade ;  (2)  the  knowledge  of 
the  party ;  and  (3)  some  act  of  violation,  either  by  going  in 
or  by  coming  out  with  a  cargo  laden  after  the  commencement 

1  HaU'8  "  Intcnutional  Law,**  5th  ed^  695. 
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of  blockade.  The  time  of  shipment  would  on  this  last  point 
be  very  material ;  for  although  it  might  be  hard  to  refuse  a 
neutral  liberty  to  retire  with  a  cargo  already  laden,  and  by 
that  act  already  become  neutral  property,  yet  after  the 
commencement  of  a  blockade  a  neutral  cannot,  I  conceive,  be 
allowed  to  interpose  in  any  way  to  assist  the  exportation  of 
the  property  of  tne  enemy. 

A  neutral  may  violate  a  blockade  either  by  force  or  fraud.^ 
Sir  H.  S.  Maine  observes — 

"It  is  the  act  of  secretly  evading  a  force  on  the  ^l^o'®§^^" 
adequate  which  constitutes  the  offence  that  subjects  a  neutral  ^^dud^ 
ship  to  capture — what  is  called  *  running  the  blockade.' "  *         nuuiiog. 

Ignorance  of  law  is  no  excuse  for  violating  a  blockada^  In  the  ignonuice  of 
EurHge  Ham,  (1801)  3  C.  Bob.  324,  where  the  cargo  belonged  fo^^il^ 
to  Barbary  merchants,  and  the  blockade  broken  was  that  of  ^1<»1^«^ 
Amsterdam,  notified  June,  1798,  Sir  W.  Scott  considered  that 
even  persons  to  whose  transactions  the  law  of  nations  was  not 
generally  applied  in  its  full  vigour  oould  not  be  supi>osed 
to  be  ignorant  of  a  point  like  the  breach  of  blockade — **  one  of 
the  most  universal  and  simple  operations  of  war."    The  first 
and  most  elementary  principle  of  blockade,  that  persons  are 
not  to  carry  into  the  blockaded  port  supplies  of  any  kind,  is 
not  a  new  operation  of  war,  it  is  almost  as  old  and  as  general 
as  war  itself.* 

Ignorance  of  fact  can  be  successfully  pleaded  either  where  ignonmce  of 
a  sufficient  time  has  not  elapsed  between  the  notification  of  a  yaiid  ezciue. 
public  blockade  and  the  seizure  of  the  neutral  for  the  pre- 
sumption of  knowledge  to  arise,^  or  where  the  blockade  is 
public,  and  the  neutral  is  not  seized  on  attempting  to  enter,^ 
but  allowed  to  go  in  through  remissness. 

Even  in  the  case  of  a  defaoto  blockade,  the  notoriety  of  the 
thing  may  supersede  the  necessity  of  particular  notice  to  each 
ship,  and  no  notice  is  necessary  after  the  blockade  has  existed 

1  Han'8*<IiiteniaiioiuaLaw,''(Hihed.,708. 

*  **  Litenmtiooal  Law,"  p.  109. 

>  Ter  Sir  W.  Scott  in  the  Addaids,  (1801)  8  G.  Bob.  281,  285. 

*  Hurtige  Hane,  ibid.,  p.  827. 

•  J<mife  TOroiMa,  (1799)  2  G.  Bob.  131 ;  the  Adetaide,  (1801)  8  G.  Bob.  28L 

•  JttfVtNo  Mafia  Bdifoedsr,  (1800)  8  G.  Bob.  147. 
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de  facto  for  any  length  of  time.^  Where  fhe  master  and  con- 
signees haye  actual  knowledge  of  the  blockade  no  notice  is 
necessary.  This  is  the  case  even  where  a  treaty  subsists 
between  the  States  of  the  claimant  and  captor  respectively, 
stipulating  for  a  previous  warning,  when  the  parties  can  be 
affected  with  a  knowledge  of  the  £EU)t' 

Ignorance  of  the  continuance  of  a  notified  blo<d:ade  is  no 
excuse  in  the  case  of  a  neutral  coming  out  of  the  blockaded 
port^*  though  ignorance  of  a  defaeto  blockade  may  be  pleaded 
by  a  neutral  vessel  sailing  between  different  ports  of  the 
belligerent  who  is  blockaded.^ 

The  offence  of  breach  by  ingress  depends  materially  upon 

the  evidence  of  the  blockadd,^  but  a  ship  coming  out  of  a 

blockaded  port  is  in  the  first  instance  liable  to  seizure  in  all 

cases ;  and  to  obtain  release,  the  claimant  will  be  required  to 

give  very  satisfactory  proof  of  the  innooency  of  his  intention.' 

In  case  of  a        In  the  case  of  a  notified  blockade  the  act  of  sailing  to  a 

no^TbSdl^  blockaded  place,  with  the  intention  of  evading  the  blockade,  is 

ad^j^e^     an  overt  act  constituting  the  offence.^    It  may  be  different  in 

Miiing  to '      a  blockade  existing  de  faeto  only :  in  that  case  no  presumption 

place.  arises  as  to  the  continuance,  and  the  ignorance  of  the  party 

may  be  admitted  as  an  excuse  for  sailing  on  ''a  provisional  or 

doubtful  destination."  ^    Therefore,  in  the  case  of  attempts  to 

enter  a  blockaded  port,  the  doctrine  of  continuous  voyages  is 

applicable  where  the  blockade  is  diplomatically  notified,  but 

not  where  it  is  a  de  fa4sto  blockade.    It  would  be  ''a  most 

absurd  application ''  of  the  principle  that  a  neutral  vessel  is 

not  at  liberty  to  come  out  a  blockaded  port  with  caigo,  if  a 

vessel  were  to  be  considered  exempt,  after  egress  with  cargo, 

because  she  has  escaped  the  interior  oircumvaUation  of  the 

blockading  squadron,  and  has  advanced  some  way  on  her 

>  The  Vfomo  JudUh,  (1799)  1  C.  Bob.  150, 152. 

•  The  ObliMiMd,  (1799)  1  G.  Bob.  154, 156. 

•  WdwaH  van  PiUaw,  (1799)  2  C.  BoK  128. 

•  THlela,  (1805)  6  C.  Bob.  177. 

•  The  NeplunmB,  (1799)  2  G.  Bob.  110, 114. 

•  The  Frederic  M6lke,(Vm)  1  G.  Bob.  86,  88. 

'  The  Ootumbich  (1799)  1  G.  Bob.  154,  156;  the KepiumH, (1799) 2  a  Boh. 
110, 11& 

•  Nepimui,  (1799)  2  G.  Bob.  110. 
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Toyaga^  In  such  a  case  there  is  no  other  natural  termina- 
tion of  the  offenoe  but  the  end  of  that  voyaga  Bat  the 
nential  is  not  liable  to  confiscation  for  breach  of  blockade 
when  the  blockade  is  remiss,  and  not  kno?m  to  the  belligerent 
who  arrests  her.^  This  case  is  quoted  by  Sir  B.  Phillimore^* 
but  it  was  the  case  of  a  privateer,  and  it  seems  very  doubtfol 
from  the  observations  of  Sir  W.  Scott  in  that  case  whether  a 
privateer  was  a  proper  vessel  to  effect  an  arrest  for  violation 
of  blockade.^ 

The  principle  of  continued  voyage  was  applied  by  Lord  The  doctrine 
Stowell  to  the  law  of  blockade  in  a  case  where  it  was  sought  yoyage^ppUed 
to  bring  out  a  cargo  through  the  mouth  of  a  blockaded  river  woSde  b^^ 
in  lighters,  and  then  to  ship  them  on  the  neutral  vessel  at  an  ^^^  Stowell. 
interposed  port,  the  vessel  having  previously  come  out  of  the  Physical 
blockaded  port  in  ballast.^    H  such  a  cargo  had  been  brought  bdUgw^t' 
by  canal  navigation  from  the  blockaded  port  to  an  interposed  ^^^^^ 
neutral  port,  the  principle  of  continued  voyage  would  not  after- 
wards apply  to  the  vessel  on  which  it  was  shipped,^  because  the 
legal  consequences  of  blockade  depend  on  the  means  of  block- 
ade, and  a  blockading  force  can  only  be  applied  externally. 

In  the  memorandum  Professor  Holland  contributed  to  the  Professes  T. 
Boyal  Commission  on  the  Supply  of  Food  in  Time  of  War,  he  the  appSca-^" 
appears  to  consider  that  the  doctrine  of  continued  voyage  is  ^^^ne^ 
applicable  to  violation  of  blockade.    Thus  he  states  that  the  coatinned 
result  of  the  establishment  of  a  blockade  is  to  penalize  the  violation  of 
voyage  of  a  neutral  ship,  even  with  innocent  cargo,  perhaps        ^^' 
for  a  neutral  port,  with  intent  that  her  cargo  shall  thence  be 
forwarded  even  overland,  to  the  enemy's  territory  (Peterhoff, 
Springloh).'^ 

In  giving  his  evidence  before  the  Boyal  Commission,  Dr.  Dr.  J.  Westr 
J.  Westlake,  on  the  other  hand,  categorically  considered  that  l^u^t^n  of 

»  WdffoaH  wn  PiOaw,  (1799)  2  0.  Bob.  128, 129.  ^  rJ^^ 

*  OkTittifM Margarelka, (1800) 6 Bob. p.  68.  Tof^eto 

'  **  Inteniatioiud  Law,"  toI.  iii.  p.  40i.  violation  of 

*  Ibid.,  p.  64.    But  cf.  Qrden  in  Gonncil,  Jannaiy  7, 1807 ;  text  in  Phillimore,  blockade. 
*'  Xntenmtional  Law,**  vol.  iii.  p.  412. 

•  The  Maria,  6  C.  Bob.  201;  the  OharhUe  SotMa,  ibid.,  p.  204;  and  the 
JMiette,  ibid.,  p.  894. 

•  The  ^ert,  (1801)  4  G.  Bob.  65 ;  the  Ocean,  (1801)  8  C.  Bob.  297. 

'  Beport,  Boyal  Gommiadon,  Supply  of  Food  in  Time  of  War,  toL  ilL  PftrL 
Papen,  1905, 2645,  p.  256. 
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Great  Britain  conld  not  apply  the  doctrine  of  oontinnons 
voyages  to  blockade.^  ^ 

American  In  the  case  of  the  OireoMan^  (1864)  2  Wall.  135,  veesel  and 

^^^  cargo  were  condemned  as  lawful  prize  for  violating  the 
^^'^^^  blockade  of  New  Orleans,  the  arrest  being  made  abont  eight 
ypjigetokw  miles  from  thei  north  coast  of  Cuba,  while  the  vessel  was 

JlC  AiflJHlluill.l  

proceeding  to  Havana,  the  interposed  neutral  port.  Chief 
Justice  Chase  observed — 

'^The  destination  to  Havana  was  merely  colourable.     It 

{troves  nothing  beyond  a  mere  purpose  to  touch  at  that  port . . . 
t  is  quite  possible  that  Havana,  under  the  circumstances, 
would  have  turned  out  to  be,  as  was  insisted  in  argument 
a  Uem  fOBnitevdim  .  •  .  but  future  possibilities  cannot  change 
present  conditiona"  * 

Critieism  of        Mr.  W.  E.  Hall  strongly  condemns  the  decision  in  the  case 

mjl^  L     ^  ^«  Cireas8ian,  saying  that— 

deciflion  in  the 

^ueofthe  «^  vessel  sailing  from  Bordeaux  to  Havana,  with  an 
cm^WtSL  ^terior  destination  to  New  Orleans,  or,  in  case  that  port  was 
135.  inaccessible,  to  such  other  place  as  might  be  indicated  at 

Havana,  was  condemned  on  the  inference  that  her  owner 
intended  to  violate  the  blockade  if  possible,  notwithstanding 
that  the  design  might  have  been  abandoned  on  the  informa- 
tion received  at  the  neutral  port"  ' 

But  it  may  be  remembered  that  inquiry  at  an  interposed 
port  is  only  a  plea  in  excuse  if  the  existence  of  the  blockade 
is  not  known  at  the  inception  of  the  voyage,  or  its  discon- 
tinuance is  expected.  Neither  of  these  facts  was  found  by  the 
court  in  the  case  of  the  Oireasrian.  But  unless  such  facts  exist, 
the  act  of  sailing  to  a  blockaded  place  is  sufficient  to  constitute 
the  offence.  Farther,  in  the  case  of  the  Oireaman  the  inten- 
tion was  clearly  proved.  There  was  spoliation  of  papers  at  the 
moment  of  capture.  A  memorandum  of  affreightment  was 
found  by  which  the  agent  of  the  shippers  engaged  to  force  the 
blockade,  and  undertook  that  the  goods  should  not  be  dis- 
embarked except  at  New  Orleans.* 

^  Beport,  etc,  f»fNti»  toL  iL  No.  2S44,  p.  242. 

*  Ibid.,  Mjmi. 

•  "InteraAtaooAl  Law,"  5th  ad.,  710. 

«  The  Cireamiam,  (186i)  2  WaO.  185, 152. 
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The  ooort  decreed  confiscation  of  yessel  and  cargo  on  the 
gronnd  that  it  was  ** not  at  all  certain"  that  the  master  would 
haye  abandoned  his  purpose  to  break  the  blockade  after 
arrival  at  the  interposed  neutral  port  of  Havana.  The 
vessel  was  therefore  condemned  because  it  was  not  proved 
she  might  have  been  innocent  This  doubtless  conflicts  with 
the  principles  of  the  criminal  law,  if  they  are  deemed 
applicable,  but,  as  will  be  seen,  ft  does  not  at  all  conflict 
with  Prize  Law  as  declared  by  Lord  StoweU  in  some  well- 
known  case& 

One  ground  for  the  condemnation  of  the  CireasMn,  con- 
sidered by  the  court  to  be  conclusive  in  itself,  was  the  spoliation 
of  papers  at  the  moment  of  capture.  But  such  an  act,  in  cases 
of  contraband,  was  admitted  by  Lord  Stowell  to  be  very 
material,  though  he  declined  to  give  it  the  effect  of  the 
American  court  in  the  case  of  the  Oiroasaian.  By  the  law  of 
France  and  some  other  countries,  spoliation  of  papers  at  the 
time  of  capture  involves  condemnation. 

According  to  Lord  Stowell,  violation  of  blockade  was  a 
criminal  act,^  even  ^a  highly  criminal  act"* 

As  has  been  seen,  the  decision  in  the  case  of  the  Oircaman 
was  to  the  effect  that  con&cation  must  take  place  even  where 
the  innocence  of  the  intention  of  the  neutral  master  is  a 
possible  hypothesis.  But,  in  the  following  cases,Xord  Stowell 
confiscated  vessel  and  cargo  for  breach  of  blockade,  though  he 
admitted  the  possibility  of  the  innocence  of  the  intention  of 
the  neutral  master.  At  a  time  when  there  was  a  blockade  of 
the  Seine,  the  master,  on  the  alleged  explanation  of  taking  a 
pilot,  approached  to  within  a  mile  of  Cape  la  Heve.  The 
court  considered  that  he  must  have  been  intending  to  break 
the  blockade.    Sir  W.  Scott  observed — 

^  It  is  a  possible  thing  that  his  intention  was  innocent,  but 
the  court  is  under  the  necessity  of  acting  on  the  presumption 
which  arises  from  conduct,  and  of  inferring  a  criminal 
intention/' ' 

>  The  Frederie  MoOe,  (1798)  1  C.  Bob.  86, 88. 

*  The  HmHge  Hane,(Ym)  2  0.  Bob.  12i. 

•  ChaHotte  OkriaHns,  (1805)  6  C.  Bob.  101, 104. 
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^  Aecor^ngio       But  where  presomptions  operate  ib  cnminal  law  in  this 

Tidiatioii  of     coTrntry,  they  do  not  alter  the*  rale  as  to  the  weight  of  the 

^^^•»      evidence.    Therefore,  though  Sir  W.  Soott  considered  viola- 

intematioiua   tion  of  blockade  a  crime,  he  could  not  have  considered  it 

\  a  crime  by  the  municipal  law  of  this  country.    But  he  must 

have  considered  it  an  offence,  eos  vi  tarmnarum,  by  internatioDal 
'  law. 

Another  of  Sir  W.  Scott's  decisions  shows  that  the  principles 

of  English  criminal  law  are  not  applicable  to  the  violation  of 

I  blockade,  for  in  the  case  of  the  Shepherdess,  (1804)  5  C.  Bob.  262; 

I  he  held  drunkenness  was  not  pleadable  to  a  charge  of  violation 

of  blockade.    But  international  law.  Sir  W.  Scott  considered,^ 
I  is  founded  on  the  civil  law,  and  by  the  civil  law  drunkenness 

is  no  excuse  for  crime.  As  Lord  Stowell  always  alluded  to  viola- 
tion of  blockade  as  a  crime,  and  considered  the  conveyance  of 
contraband  as  fraud,  it  must  be  considered  that  he  regarded 
Vioiatioaof    both  acts  as  a  crime  against  international  law.    The  dear 
^^^^^    tendency  in  international  law  to  minimise  neutral  obligation, 
crime  accord-  to  which  various  causes  have  contributed,  has  caused  neither 
Tiew  of  inter-  the  violation  of  blockade  nor  the  carriage  of  contraband  to  be 
^  ^       ^'  considered  a  crime  according  to  the  present  view  of  inter- 
national law.^ 

In  the  case  of  the  Bermuda,  (1865)  8  WalL  514^  the  doctrines 
of  continued  voyage  and  of  blockade  were  jointly  applied 
where  a  vessel  sailed  from  Liverpool,  and,  after  touching  at 
St  George's,  Bermuda,  was  captured  a  few  days  afterwards  off 
the  coast  of  Qreat  Abaco  Island,  an  English  colony,  but  not 
within  territorial  waters.  It  was  admitted  she  was  not  steering 
to  Charleston,  but  to  Nassau. 
Chief  Justice  Chase  observed — 

'*It  makes  no  difference  whether  the  destination  to  the 
rebel  was  ulterior  or  direct ;  nor  could  the  question  of  destina- 
tion be  affected  by  transhipments  at  Nassau,  if  transhipment 
was  intended,  for  that  could  not  break  the  continmty  of 
transportation  of  the  carga  The  interposition  of  a  neutral 
port  oetween  neutral  departure  and  belligerent  destination  has 

^  The  Jtfbfio,  (1799)10.  Bob.  840, 868. 

•  Cf.  WheataQ'B«« International  Law,**  ed.  1905,  p.  689;  and  letter  of  Ftofeaor 
T.  S.  Holland,  Timet,  Nor.  29,1904. 
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always  been  a  &yoarite  lesort  of  contraband  oarriera  and 
blockade  ronners.  Bnt  it  neyer  ayails  them  when  the  ultimate 
destination  is  ascertained.  A  transportation  from  one  point 
to  another  renuuns  continuonSi  so  long  as  intent  remains 
nnchangedy  no  matter  what  stoppages  or  transhipments 
interyene."  * 

Hr.  W.  E.  Hall  considers  'that  these  two  decisions  of  the 
conrts  of  the  United  States  daring  the  American  Ciyil  War 
''  strained  and  denatnialized  the  principles  of  English  blockade 
law  to  coyer  doctrines  of  unfortunate  yiolence.***  In  the  case 
of  the  Bermuda  he  apparently  thinks  that  the  intention  to 
tranship  was  not  in  controversy^  and  that  on  this  ground  the 
confiscation  of  yessel  and  cargo  was  unjustifiabla 

But  the  decision  in  the  case  of  the  Bermuda  seems  to 
haye  proceeded  on  the  ground  that  the  yessel  was  an  enemy 
yesseL  The  court  considered  it  established  that  the  Berm/uda 
was  under  the  authority  and  control  of  the  Confederate  agents 
in  Liyerpool,  who  were  also  consignees  of  the  entire  cargo, 
a  portion  of  which  consisted  of  contraband  in  the  strictest 
sense  of  the  word.  The  hirers  of  the  yessel  were  also  known  to 
haye  been  in  close  communication  with  the  leaders  of  the  Con- 
federacy. Moreoyer«  the  case  presented  ^  an  unusual  aggraya- 
tion  of  spoliation  of  papers.''  Chief  Justice  Chase  considered 
that  the  British  ownership  of  the  Bermuda  was  mere  pretence, 
and  that  the  Pennsylyanian  District  Court  had  rightly  con- 
demned the  yessel  as  enemy  property .*  If,  howeyer,  the 
Bermuda  was  not  an  enemy  ship,  the  confiscation  of  yessel 
and  cargo  might  yet  haye  been  justified  on  the  groand  of 
carriage  of  contraband.  Viewed  in  this  light,  it  was  an 
aggravated  case,  since  the  entire  cargo  belonged  to  the  hirers 
of  the  vessel,  part  of  it  consisted  of  cannon  and  rifles,  and 
there  was  spoliation  of  papers.  The  fact  that  the  hirers  of 
the  Bermuda  were  the  political  agents  of  the  Confederacy  ia 
this  country  seems  practically  conclusive  as  to  the  intention 
with  which  the  vessel  sailed. 


'  Gf.Whefttoa'B««IntaniationalLaw,''ed.l905,p.553. 

•  «Int«niAtioiua  Law,"  Sth  ed.,  709. 

•  The  B0nnuda,  (ISeS)  8  WaU.  514, 551,  p.  fi5L 
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I  It  may  be  questioned  whether  transhipment  was  intended 

I  in  the  case  of  the  Bemmda.^    Even  assuming  it  to  be  so, 

according  to  three  well-known  decisions  of  Lord  Stowell,  an 
I  actual,  much  less  an  intended,  transhipment  has  not  tiie  effect 

^  of  evading  the  consequences  of  a  violation  of  blockade. 

rnrttishiimieiit     In  the  case  of  the  Maria,  (1805)  6  0.  Bob.  201,  202, 203, 

notiheeffeefc  the  facts  shown  in  evidence  were  that,  when  the  Weser  was 

eruionof  the  blockaded,  a  cargo  was  sent  in  lighters  from  Bremen  to  the 

Uockade.        J^^  and  there  transhipped  on  a  vessel  which  had  gone  from 

the  Weser  to  the  Jade  in  ballast    The  vessel  was  afterwards 

captured  in  the  North  Sea.    Bestitution  was  decreed  in  this 

instance  because  of  special  relaxations  granted  by  the  English 

Government    Sir  W.  Scott  observed— 

''That  they  (i,e.  the  goods)  were  brought  through  the 
mouth  of  the  olockaded  river  for  the  purpose  of  being 
shipped  for  exportation  would  subject  them  to  be  considered 
as  taken  on  a  continuous  voyage,  and  as  liable  to  all  the 
same  principles  that  are  applied  to  a  direct  voyage,  of  which 
the  terminus  a  quo  and  the  terminus  ad  quern  are  precisely 
the  same  as  those  of  the  more  circuitous  destination." 

In  the  LisetU,  (1807)  6  0.  Bob.  387,  the  vessel  sailed  from 
the  Elbe  under  a  charter-party  to  take  on  board  a  cargo  of 
goods,  which  were  to  be  sent  from  the  Elbe  in  lighters.  The 
goods  were  accordingly  so  shipped,  and  sailed  on  September  6, 
and  were  captured  on  the  26th,  after  the  blockade  of  the 
Elbe  had  been  notified  to  be  withdrawn.  On  the  latter 
ground  the  vessel  was  discharged.  But  if  the  blockade  had 
not  been  withdrawn.  Lord  Stowell  clearly  indicated  both  ships 
and  cargo  would  have  been  confiscated,  saying — 

''I  have  been  compelled  in  principle  to  hold  that  when 
goods  are  brought  down  from  the  blockaded  port  to  a 
neighbouring  port,  on  purpose  to  be  shipped  for  the  enemy's 
country,  an  adventure  so  conducted  is  nevertheless  a  breach 
of  blockade.*' > 

There  are  cases  where  egress  is  as  much  a  violation  of 
blockade  as  ingress  under  the  same  circumstances,  and  it 

1  Cr.  the  judgment  of  Chief  Jnstioe  Ohtte^  in  tlie  Bermuda,  (1865)  8  WaIL 
514, 558. 
*  Cf  .  also  ease  of  <]ftarM»  iSb|Mi,  6  C.  Bob.  20i. 
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does  not  seem  material  that  in  the  case  of  the  Bermuda  the 
transhipment  was  to  take  place  on  ingress,  while  in  the  cases 
addaced  from  Lord  Stowell's  decisions  the  transhipment  was 
to  take  place  on  egress.  Bat  assuming  this,  transhipment 
cannot  be  considered  a  ground  for  impugning  the  decision 
in  the  case  of  the  Bermuda. 

Mr.  W.  E.  Hall  observes  that  during  the  American  Civil  |«^^ 
War  the  courts  of  the  United  States  conceded  that  trade  to  Ooortof  the 
Matamoras,  on  the  Mexican  shore  of  the  Bio  Orande,  was  during  CiTil 
perfectly  lawful ;  but  the  Supreme  CJourt  laid  down  the  rule  S^^Ste  5* 
that  it  was  a  duty  incumbent  on  vessels  with  the  neutral  "▼«  pvaj 
destination  to  keep  south  of  the  dividing  line  between  the  tenito^. 
Mexican  and  Texan  territory;   and  in  the  case  of  vessels 
captured  for  being  north  of  that  linci  refused,  while  restoring 
them,  to  allow  their  costs  and  expenses.^    It  is  to  be  hoped, 
Mr.  W.  K  Hall  adds,  ''that  a  rule  so  little  consistent  with  the 
rights  of  neutrals  to  uninterrupted  commerce  will  not  be 
drawn  into  a  precedent."    In  the  POerhoff,  (1866)  5  Wall 
28,  52,  Chief  Justice  Chase  considered  the  case  in  point  was 
the  decision  of  Sir  W.  Scott  in  the  Frm  lUabe,  (1799)  4  C. 
Bob.  63,  so  fi&r  as  there  was  any  question  of  violation  of 
blockade.    In  that  case  the  notified  blockade  of  Holland  was 
held  not  to  be  violated  by  a  destination  to  Antwerp,  and  the 
Scheldt  was  treated  as  a  conterminous  river,  not  within]Dutch 
territory.    As  this  case  was  expressly  followed  in  the  case  of 
the  Peterhoff,  it  was  there  held,  also,  that  there  had  been  no 
violation  of  blockade.  Chief  Justice  Chase  observing  that: 
''What  has  been  said  sufficiently  indicates  our  opinion  that 
the  ship  and  cargo  are  free  from  liability  to  violation  of 
blockade."^     But   the   vessel   carried   contraband    in   the 
strictest  sense  of  the  term,  and  therefore  restitution  was  only 
decreed  on  payment  of  costs  and  expenses.     All  that  the 
court,  therefore,  decided  was,  that  there  was  a  primA  faeie 
ground  for   seizure.     It  is  a   little  difficult,  under   these 

1  HaU'f  <«Inteniaiioiiil  Law/'  4th  ad.,  p.  788,  nfeiring  to  the  PeUrkef,  5 
Wallaee,  M;  the  Ikuking  Wave, ibid.,  170;  the  VoUuU,  ibid.,  178;  the  SeiMM, 
it  179. 

*  ThePefarfto/,(1866)5Waa28,57. 


342  INTJEBNATIOKAL   LAW. 

cuenmstaiices,  to  understand  Mr.  W.  E.  Hall*8  graye  oensnre 
of  the  decision  in  the  case  of  the  PeUrhoff. 

In  the  other  three  cases  adduced  by  the  same  writer,  the 
neutral  vessel  voluntarily  placed  itself  near  the  blockaded 
coast;  and  this  was  the  ground  on  which  the  court  refused 
costs  and  expenses,  considering  that  the  circumstances  fuUy 
warranted  sending  in  for  adjudication.^ 

Ohief  Justice  Ohase  observed — 

^  We  think  it  was  the  plain  duty  of  a  neutral  claiming  to 
be  engaged  in  trade  with  Matamoras,  under  circumstances 
which  warranted  close  observation  by  the  blockading  squadron, 
to  keep  his  vessel,  while  discharging  or  receiving  cargo,  so 
dearly  on  the  neutral  side  of  the  boundary  line  as  to  repel, 
as  far  as  position  could  repel,  all  imputation  of  intent  to 
break  the  blockade.  He  had  no  right  to  take,  voluntarily, 
a  position  in  the  immediate  presence  of  the  blockading  fleet, 
from  which  merchandise  mignt  easily  be  introduced  into  the 
blockaded  region."^ 

It  cannot  be  said  that  any  of  the  three  decisions  oon« 
flicts  with  the  law  of  blockade  as  enunciated  by  Lord 
Stowell,  unless,  indeed,  they  involve  a  too  mild  construction 
of  it.  AU  three  vessels  were  anchored  close  to  the  Texan 
shore  fdthin  cannon  shot.  But  these  are  circumstances  which 
Lord  StoweU  construed  as  certain  evidence  of  intention  to 
break  a  blockada  He  declared  that  fiige  litus  was  the 
duty  of  the  neutral  with  regard  to  a  blockaded  spot,  and 
that  if  he  is  found  there,  he  must  account  for  his  being  in 
such  a  situation  most  satisfactorily,  otherwise,  if  approach 
to  an  interdicted  spot  was  allowed,  the  whole  purpose  of 
blockade  would  be  rendered  nugatory."  In  the  case  of 
the  Termta,  (1865)  5  Wall,  182,  the  United  States  court  ap- 
peared to  have  followed  the  decision  of  Lord  Stbwell  in 
the  Arthur,  (1810)  Edw.  202.  The  TereiUa  was  restored,  the 
captors  paying  costs  and  expenses  because  she  had  drifted 

>  DaMng  Wom, (18S6) 5  WaU.  170;  Sdmim,  ibid.,  179;  VdaM,  ISa 

*  The  DaMng  TTave,  p.  176. 

•  ChMrUUe  atiiMfM,  (1805)  6  0.  Bob.  101;  the  QmU  Brwarimug,  (1805)  6 
C.  Bob.  182;  AMroZOef,  ibid.,  80;  the  AHkmr,  (1810)  Edw.  802. 
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inyolnntarily  into  Texan  waters.     Professor  T.  E.  Holland 

appears  to  approve  of  these  decisional 

On  the  point  of  the  effectiveness  of  a  blockade,  the  decisions 

of  the  courts  of  the  United  States  during  the  Civil  War  seem 

to  contravene  the  principles  of  the  law  of  blockade  as'enunciated 

by  Lord  StoweE    A  neutral  owner  is  not  entitled  to  give  the 

master  of  his  vessel  speculative  instructions  as  to  the  greater  or 

less  probability  of  the  termination  of  the  blockade,  and  to  send 

his  vessel  to  the  very  mouth  of  a  blockaded  river,  and  say,  if 

you  do  not  meet  mth  the  blockading  force,  enter — if  you  do, 

ask  a  warning,  and  proceed  elsewhere.    The  true  rule  is,  that 

after  the  knowledge  of  an  existing  blockade,  you  are  not  to 

go  to  the  very  station  of  blockade  under  pretence  of  inquiry. 

This  is  the  rule,  even  where  the  Consuls  of  the  State  to  which 

the  neutral  vessel  belongs  have  informed  the  master  that  the 

blockade  would  be  raised  before  the  vessel  arrived.^    Whether  in  order  to 

or  not  an  intention  to  break  a  blockade  be  regarded  as^iawof 

criminal,  there  can  be  no  liability  to  confiscation  without  ^^^^^^ 

the  intention  to  violate  the  blockade.    Where  there  is  no  S[^^^®» . . 

there  miut  be 

intention  to  violate  the  blockade,  but  merely  to  sail  to  a  intention  on 
blockaded  port,  the  penalty  of  violation  of  blockade  will  not^^^'^^ 
be  incurred.^ 

Knowledge  of  the  existence  of  the  blockade  and  an  inten-  Knowledge  of 
tion  to  violate  it  are  indispensable.    Knowledge  and  intention  adeand  inten- 
are  distinct ;  sometimes  one  will  be  presumed,  while  the  other  l^distinc^ 
will  require  to  be  proved.    Knowledge  of  the  existence  of  a  Knowledge 
blockade,  according  to  English  and  American  usage,  is  neces-  ^  bo^re^^ 
sarily  presumed  in  the  case  of  a  governmental  blockade  J^^^^^J^ 
diplomatically  notified,*  and  the  intention  in  such  a  case  is  °^^^7 
presumed  from  the  mere  act  of  starting  for  the  prohibited  blockade. 
port^   General  Halleck  points  out  that  the  offence  of  violation  Attempt  to 
of  blockade  consists  in  the  attempt  to  enter,  and  by  no  means  ^  p^rt  * 
need  extend  to  actual  entrance  into  the  prohibited  port.    In  Saf^^ 

entrance. 

«  The^weoiMi  JfWM,  (1804)  5  0.  Bob.  7& 

<  M^deiroi  r.SiU,  (1832)  8  Bing.  231;  Na^r.  2by26r (1829), 4 Ifann. and 
By.  Bep.  526;  9  8. 0.  B.  and  C.  718. 
*  Neptmnm,  (1799)  2  C.  Bob.  110, 112. 
»  Ibid.,  p.  113. 
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a  case  where  an  American  vessel  was  taken  on  the  voyage  to 
the  blockaded  port,  Sir  W.  Scott  said — 

**  It  is  said  that  the  vessel  had  not  arrived ;  that  the  ofiSsnoe 
was  not  actually  committed,  but  vested  in  intention  only.  On 
this  point  I  am  clearly  of  opinion  that  the  sailing  with  an 
intention  to  violate  the  blockade  of  the  Tezel,  was  a  oeginning 
to  execute  that  intention,  and  is  to  be  taken  as  an  overt  act 
constituting  the  offence.  From  that  moment  the  blockade  is 
fraudulently  evaded."  ^ 

Actual  entrance  is  not  necessary  to  constitute  the  offence 
even  when  seizure  can  only  be  made  on  the  spot,  as  in 
the  case  of  a  ^  facto  blockade.  A  mere  attempt  after 
warning  is  sufficient  in  this  case.  In  the  case  of  a  notified 
blockade  an  attempt  may  take  place  hundreds  of  miles  from 
the  prohibited  port,  since  *^  the  act  of  sailing  to  a  blockaded 
place  is  sufficient  to  constitute  the  offence."  ^ 

The  exceptions  to  the  rule  that  it  is  a  breach  of  blockade 
for  a  neutral  to  attempt  to  enter  a  blockaded  port  are  only 
two  in  number — (a)  when  the  neutral  has  a  licence  from  the 
Government  of  the  blockading  State  to  enter  the  blockaded 
port,'  and  (b)  where  the  neutral  has  the  excuse  of  physical 
necessity  because  he  requires  water  or  provisions.  A  Spanish 
vessel,  in  distress,  on  her  way  from  New  York  to  Havannah, 
by  leave  of  the  admiral  commanding  the  squadron,  put 
into  Fort  Boyal,  S.C.  (then  in  rebellion  and  blockaded  by 
a  fleet  of  the  United  States),  and  was  there  seized  and  made 
use  of  by  the  Government  of  the  United  States.  She  was 
afterwards  condemned  as  a  prize.  The  Supreme  Court  decided 
that  she  was  not  a  lawful  prize  or  subject  to  capture,  and  that 
her  owners  were  entitled  to  a  fair  indemnity,  though  it  might 
well  be  doubted  whether  the  case  was  not  more  properly 
a  subject  for  diplomatic  adjustment^  The  case  is  quoted 
in  Halleck*s  '< International  Law"   (ii.  205  and  note),  as 

1  The  CoUuMa,  (1799)  1  C.  Bob.  154, 156. 

•  Per  Sir  W.  Scott  in  the  NeptunuB,  (1799)  2  0.  Bob.  110, 114;  and  el  Sir 
B.  Fhillimore'8  <*  International  Law,"  vol  iiL  a.  808,  referring  to  deeiaioii  of 
Chief  Jnstice  Story  in  the  Nereide,  9  Craneh  ( Amer.),  pp.  440,  446. 

*  The  Fond  King,  Blatchf.  P.  C.  45. 

«  The  Nuabra  BeOora  de  Begla,  17  Wall  29. 
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showing  that  physical  necessity  creates  an  exception  to  the 
rule  that  it  constitutes  a  breach  of  blockade  for  a  neutral 
yessel  to  enter  a  blockaded  port  In  its  other  developments 
it  affords  an  instance  of  the  Droit  d'Angarie,  and  a  legitimate 
exercise  of  that  right,  unlike  the  action  of  the  Germans 
in  1871,  when  British  colliers  were  sunk  in  the  Seine.  In  the 
case  of  the  Charlotta,  (1810)  1  Edw.  252,  the  excuse  of 
alleged  distress  was  admitted  after  the  delivery  of  an  opinion 
of  the  Trinity  Masters  that  the  state  of  the  wind  and  other 
drcumstanoes  made  it  impossible  for  the  vessel  to  proceed  to 
any  other  port  than  the  blockaded  one — ^the  Texel.  Sir  W. 
Scott  observed  in  this  case  that  the  legal  presumption  that  a 
vessel  going  into  a  blockaded  port  goes  there  for  the  purposes 
of  trade,  is  not  ousted  by  tho  fM%  of  her  being  taken  coming 
out  without  having  delivered  her  cargo.  The  delinquency  of 
fraudulent  intention  is  consummated,  and  the  vessel  becomes 
subject  to  confiscation  if  she  goes  in  with  the  intention  of 
disposing  of  the  cargo,  and  only  refrains  from  doing  so  owing 
to  prohibitory  decrees  or  the  state  of  the  market . 

Sir  W.  Scott  used  only  to  admit  the  want  of  water  and  Sir  W.  Scott's 
provisions  as  an  excuse  for  entering  a  blockaded  port  by  a  ditionil  eon- 
neutral  where  "great  necessity"  or  "the  clearest  necessity "  J^^^**' 
could  be  satisfactorily  explained  to  exist.    It  would  be  a  case  ^^^^^ 
of  great  necessity  justifying  the  entrance  of  a  blockaded  port 
by  a  neutral  when  there  was  no  other  port  except  the  blockaded 
port  into  which  the  neutral  could  go  when  he  was  in  want  of 
provisions.    In  the  Ewrtige  Bane,  (1799)  2  C.  Bob.  124,  a 
Danish  vessel  alleged  the  want  of  water  and  provisions  as  an 
excuse  for  going  into  Amsterdam,  a  blockaded  port,  and  Sir 
W.  Scott  refused  to  admit  the  excuse,  observing  that — 

^  It  is  usual  to  set  up  the  want  of  water  and  provisions  as       / 
an  excuse,  and  if  I  were  to  admit  pretences  of  this  sort,  a 
blockade  would  be  nothing  more  than  an  idle  ceremony." 

When  the  master  of  a  neutral  is  in  diflSculty  as  to  where  Bfaiter  of 

he  should  go,  the  neighbourhood  of  a  blockaded  port  cannot  ^t  not  to 

be  considered  as  the  fit  loous  Miberwndi  of  his  future  plans.  t^S^in 

The  rights  of  blockade  could  no  longer  exist  to  any  purpose  the  ^^diuM 

of  s  olockidod 
port. 
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if  a  master  oonld  lie  to  in  sach  a  yioinage;  he  would  Btay,  in 

all  oases,  nntQ  an  opportunity  offered  itself  of  slipping  into 

the  interdicted  port.^    But  an  intention  to  enter  a  blockaded 

port  is  not  a  breach  of  blockade— there  most  be  an  attempt  to 

enter,  knowing  the  fisust  of  blockade.'    Particular  licences  do 

not  yitiate  a  blockade,  and  on  this  ground  both  egress  with 

cargo  and  ingress  may  be  made  without  any  liability  to 

Aptftienhr    penalty.'  But  a  licence  expressed  in  general  terms  to  authorize 

^[^^    ^    a  ship  to  Bail  from  any  port  mth  a  cargo  will  not  authorize  her 

^^JJg^^  in  sailing  from  a  blockaded  port  with  a  cargo  taken  in  there. 

when  tiie  port  To  exempt  a  blockaded  port  from  the  restrictions  incident  to 

in^itedm it. ft  state  of  blockade,  it  must  be  specially  designated  with  such 

an  exemption  in  the  licence^  otherwise  a  blockaded  port  will  be 

taken  as   an  exception  to  the  general  description  in  the 

licence.*     It  is  no  excuse  for  violation  of  blockade  that 

the  neutral  master  is  compelled  by  the  authorities  of  the 

bkxAaded  place  to  sell  his  cargo  there,  as  this  would  empower 

the  State  whose  port  is  blockaded  to  mitigate  the  effect 

of  a  blockade.    In  the  case  of  the  OhaifioUe  Ohristine,  (1805) 

6  0.  Bob.  101,  the  mouth  of  the  Seine  being  interdicted,  a 

Danish  vessel  made  for  Cape  la  Hevewith  the  object  of  taking 

a  pilot  for  Gaen,  but  stood  within  one  mile  of  the  shore  after 

the  master  perceived  a  pilot  boat  to  be  coming  out  to  him, 

and  on  this  ground  the  court  confiscated  both  vessel  and 

carga    Sir  William  Scott  observed  in  this  < 


**  Whatever  the  equivocal  cause  of  such  a  situation  may  be, 
a  person  cannot  be  allowed  to  approach  so  near  to  a  bloclcaded 
I)ort  so  as  to  place  himself  almost  within  the  effectual  protec- 
tion of  the  snore,  and  with  no  necessity  existing.  To  allow 
such  an  approach  would  render  the  whole  purpose  of  blockade 
nugatory.  ^ 

A  neutral  vessel  may  not  saQ  to  the  mouth  of  a  blockaded 
port  to  inquire  whether  a  blockade,  of  which  the  owner  has 

>  ApoOa,  aS04)  5  C.  Bob.  28S,  290. 

*  FUMtkmoni  r.  Tks  Newport  Unmunuict  €bflipaii|f,  (1808)  4  Orsncli,  185. 

*  The  ^b»»  0811)  1  Sdw.,  320. 

«  The  .^^^laU,  aS09)  1  Edwards,  190. 

*  The  J^^bU,  (1809)  ISdwMPds,  103. 
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lecQiTed  pteyions  formal  notioe,  ia  still  in  eziBtence  or  not.^ 
Bat  sach  inquiry,  in  the  case  of  vessels  ooming  from  a  distance, 
may  be  made  in  the  ports  that  lie  in  the  way,  and*  which  can 
famish  information  withoat  famishing  opportanities  of  fraad.' 

In  a  later  case,  the  Poeten  Hytt,  Aagost  8, 1799,  a  Danish 
ship  from  Dtontheim  to  Amsterdam,  taken  off  the  Texel,  was 
proceeded  against  for  a  breach  of  the  blockade  of  Amsterdam. 
The  same  ezcose  was  made,  that  they  expected  to  receive 
information  on  the  spot  The  coort  said,  *<  Ships  most  call 
somewhere  to  obtain  information,  for  the  conrt  will  not  allow 
the  information  to  be  obtained  at  the  month  of  the  blockaded 
port."  It  mast  be  remembered  that  the  ooart  only  introdnced 
the  relaxation  in  the  case  of  American  ships,  becanse  America 
was  then  two  months'  voyage  off.  The  principle  of  these 
decisions  possibly  remains,  bat  it  mast  obvioasly  be  modified 
in  view  of  the  improvement  in  modem  means  of  commani* 
cation. 

A  case  in  which  the  cironmstances  are  very  pecaliar  may  When  inquiry 
jostify  inqairies  being  made  at  the  moath  of  the  blockaded  at  4e  moath 
port*    Thas,  in  a  case  arising  oat  of  the  paper  blockade  of  JJ^JJ^^^ 
Holland  instituted  by  Great  Britain,  retaliatory  to  the  Berlin 
decree,  restitation  of  the  vessel  and  cargo  was  decreed  when 
there  were  definite  instmotions  issned  to  the  master  of  an 
American  ship  to  inquire  of  certain  British  cmisers  lying  off  I^^  ^^  cm  of 

__  conteiiiiiiioiis 

Heligoland,  and  not  forming  part  of  the  blockading  squadron,  blockaded  and 
if  the  blockade  of  the  Elbe  was  sabsisting.^  The  evidence  ^y^. 
shows  that  the  instractions  to  the  master  in  this  case  were  to 
make  inquiry  at  the  Eyder,  which  is  twenty  miles  from  the 
Elbe,  the  blockaded  river,  though  on  the  way  thither.  It 
also  appeared  that  vessels  always  proceeded  first  to  Heligo- 
land, in  order  to  get  pilots,  treating  it  as  the  entrance  of  the 
Elbe  or  Eyder.  The  case  was  farther  complicated  by  the 
relaxations  introduced,  as  far  as  inquiry  was  concerned,  in 
favour  of  American  vessels. 

1  The4MiaiMiJr«M,(18(H)5C.Bob.76,81. 
'  Th«  B0ta0|r,  0799)  1  C.  Bob.  882. 

s  Fhfllimore's  •* Intematicmal Law,"  toL  liL  8.204;  referring  to  LOOe  WiUiam 
(U09)  1  Aeton,  141. 
«  The  UUh  IFOUdm,  (190Sf)  I  Acton,  141. 
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Neatral  master  A  ship  and  cargo  weie  condemned  for  breach  of  blockade 
^natehito  ^  ^  <^^^^  where  the  vessel  deviated,  under  an  alleged  necessity 
irfaUo^'ed^^^  was  not  supported  by  evidence,  into  "roads"  forming 
port  part  of  a  blockaded  port,  for  the  porpose  of  procuring  a 

pilot.^  A  neutral  vessel  cannot  be  permitted  so  fur  to 
interfere  with  the  exercise  of  a  blockade  as  to  expose  the 
force  maintaining  it  to  the  annoyance  of  the  enemy's  guns. 
Therefore,  even  in  a  case  where  the  vessel  was  twenty  miles 
off  the  blockaded  port  when  seized,  ship  and  cargo  were 
confiscated,  because  the  master  admitted  that  hQ  was  steering 
when  seized  in  the  direction  of  the  blockaded  port  and 
would  have  gone  close  under  the  land  in  its  immediate 
vicinity.'  A  vessel  may  not  proceed  up  a  blockaded  river 
for  the  purpose  of  procuring  a  pilot  to  proceed  up  a  non- 
blockaded  river  on  the  same  coast  It  is  not  permissible  for  a 
neutral  vessel  to  go  up  to  a  blockading  squadron  to  inquire  for 
a  pilot^ 
Breach  of^_  A  valid  excuse  for  egress  is  not  necessarily  a  valid  excuse  for 
ingress,  though  it  may  be,  as  in  the  case  of  particular  licences. 
It  is  altogether  unla¥^ul  to  enter  in  ballast,^  but  a  ship 
that  has  entered  previously  to  the  blockade  may  retire  in 
ballast''  A  vessel  may  retire  with  cargo  put  on  board  before 
a  blockade.^  But  the  time  of  shipment  is  material,^  and  the 
goods  must  have  been  either  actually  shipped  or  put  on 
lighters  before  the  date  of  the  blockade,  and  not  merely  have 
been  warehoused.^  A  neutral  ship  may  retire  from  a  blockaded 
port  with  a  cargo  of  goods  which  have  been  found  unsaleable, 
or  aie  otherwise  bond  fide  withdrawn.^ 

In  cases  of  egress  the  ship  and  not  the  cargo  is  confiscated 
when  the  regulations  of  the  State  whose  port  is  blockaded  do 

*  NmOnaUet,  (1805)  6  C.  Bob.  80. 

*  OtOe  Enoariung,  (1805)  6  G.  Bob.  182. 

*  The  AHhwr,  I  Edw.  Bep.  202. 
«  The  Comet,  (1808)  1  Edw.  B.  82;  the  OiarloUe  OhHdine,  (1805)  6  0.  Bob. 

106;  the  Charlotte,  (1810)  1  Edw.  B.  252. 

•  The  /tmo,  0799)  2  0.  Bob.  119. 
•Ibid. 
'  The  Bdaey,  (1798)  1  C.  Bob.  93. 

•  The  BoOa,  (1807)  6  C.  Bob.  871. 

•  Vromo  Judith,  (1799)  1  C.  Bob.  152 ;  Neptmim$,  ilnd.,  171  i  the  Jmo,  (1799) 
2  G.  Bob.  119. 
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not  pennit  a  departure  in  ballast^  and  the  neutral  ship  comes 
out  in  oonseqnence  of  a  ramonr  that  hostilities  are  likely  to 
break  oat  between  the  belligerent  and  the  country  to  which 
the  Tossel  belongs.^  Egress  is  lawful  when  the  vessel  is 
acquired  by  one  neutral  subject  from  another,  and  the 
acquisition  has  nothing  to  do  with  the  commerce  of  the  port, 
and  the  yessel  comes  out  in  ballast'  Egress  eyen  in  ballast 
is  unlawful  when  the  yessel  has  been  purchased  by  the  neutral 
yendor  from  the  enemy  since  the  outbreak  of  hostilities.' 

On  principle,  egress  always  constitutes  a  yiolation  of 
blockade  when  the  ingress  was  unlawful,  as  the  offence,  unlike 
that  of  the  carriage  of  contraband,  is  not  deposited  with  the 
ca^.* 

The  duration  of  the  penalty  of  yiolation  of  blockade  is  French  usage, 
the  same,  according  to  the  French  doctrine,  as  it  is  accord-  ^^  l^i^^ 
ing  to  the.  doctrine  of  Great  Britain  and  the  United  States.'  S^Stio^o^ 
Therefore,  eyen  by  the  French  doctrine,  if  the  neutial  yessel,  P**^*  ^^^ 
after  haying  receiyed  a  regular  notification  of  the  blockade  attempts  to 
by  one  of  the  blockading  squadron,  actually  enters  the  port,|J^^^ 
she  is  liable,  after  egress,  to  be  taken  in  ddido  till  s^^^l^j^^^ 
reaches  her  port  of  origin.    The  point  cannot  be  considered 
quite  settled,  as  may  be  gathered  horn  the  cautious  language 
employed   by  Mr.  W.  R  Hall.     This  circumstance  shows 
the  wide  yariance  that  exists  between  the  right  of  blockade 
as  exercised  by  Great  Britain  and  the  United  States,  and  the 
right  as  exercised  by  France.    Sir  W.  Scott  obseryed  that  it 
would  be  ''the  most  absurd  application  of  the  principle"  to 
concede  that  a  neutral  yessel  had  in  some  degree  made  her 
escape  from  the  penalties  of  yiolation  of  blockade,  because  she 
had  escaped  the  interior  circumyallation  of  the  blockading 
squadron.' 

Finally,  it  Imay  be  remembered  that,  according  to  the 
English  theory,  as  fully  as  by  that  adopted  in  France,  the 

>  Drie  Fiisndsn,  0813)  1  Dods.  Bep.  269. 

*  The Poisdom, 0801)4  0. Bob. 89;  the  ViffianUa^eC.  Bob.  12i. 

*  The  VigOaoMa,  O805)  6  C.  Bob.  124. 

«  The  iV«d0Ko  Jfofte,  0798)  1  G.  Bob.  86, 87. 

*  Hall,  <'  Intenuiiaoiial  Law/'  Mh  ed.,  710. 

*  The  WdtaaH  VanFaUm,(ym)2Q.  Bob.  128, 129. 


350 


INTERKATIOKAL  LAW. 


Peoalty  for 
breach  of 
blockade. 


limitationa  imposed  on  neutral  commeioe  by  the  right  of 
blockade  depend  for  their  validity  solely  upon  the  &ot  that 
a  blockade  really  exists  at  any  given  moment^ 

In  the  Wdvaart  van  PiOaw,  (1799)  2  0.  Bob.  128,  180, 
Lord  Stowell  said — 

^  It  is  unnecessary  for  me  to  observe,  if  a  ship  that  has 
broken  a  blockade  is  taken  in  any  part  of  the  same  voyage, 
she  is  taken  in  ddieto,  and  snbiect  to  confiscation.  The  offence 
is  not  terminated  till  she  reaches  the  end  of  the  voyage.**  ^ 

The  oargo  may  be  condemned  when  the  vessel  is  released,' 
in  the  somewhat  exceptional  case  where  the  neutral  vessel  is 
permitted  to  enter  the  blockaded  port  owing  to  the  remissness 
of  the  blockading  squadron.  An  implied  permission  to  enter, 
arising  from  remissness,  protects  the  egress  of  the  vessel,  but 
not  the  cargo  brought  out,  if  the  blockade  actually  existed  at 
the  time  the  cargo  was  shipped.*  If  the  blockade  is  raised 
during  the  voyage,  the  liability  to  capture  comes  to  an  end, 
the  existence  of  the  offence  being  dependent  on  the  existence 
of  the  state  of  things  which  gave  rise  to  it' 
Penaitj  of  There  are  more  highly  penal  consequences  for  violation  of 
blockade  as  to  Uookade  than  for  carriage  of  contraband,'  and,  therefore,  the 
^0  c«rgo.  general  rule  is  that,  in  the  former  case,  both  ship  and  ca^ 
are  confiscated.^  This  general  rule  applies  (1)  when  the  owners 
of  the  cai^o  are  identical  with  the  owners  of  the  ship; 
(2)  where  the  consignees  have  entire  dominion  over  ship  and 
cargo^  so  that  the  act  of  the  master  binds  them ;'  (3)  where 

1  HaU'8  *<  International  Law/*  5th  edL,  705. 

*  1  Keat*8  Cbmzn.,  p.  152;  tbe  KmuHiM,  1  C.  Bob.  88;  the  Jujf^mo  McarUk 
Bokned&ti  8  Bob.  p.  147. 

'  JvffroiD  Maria  Sdwoeder,  (1800)  8  C.  Bob.  147, 160. 
«  Ci:al8oHaUeek'8*«IntematlonalLaw,''ToLu.p.207. 

•  ThaJUM«e,6C.Bob.878;  ChrtdIan,««0iplQni«tiedeUMer,"a.854. 

*  Letten  ol  Histoncos,  *«  International  Law,"  p.  145. 
^  The  Qmetf  Edwards'  Admiralty  Beporta,  82. 

•  The  CMumMh  1  C.  Bob.  p.  154;  the  VrowoJudUh,  ibid., p.  150;  the Lmtna, 
8G.  Bob.  169;  the  £oMilia  and  Batty,  2  0.  Bob.  pp.  848,  851.  It  if  enrions  to 
note  that  in  the  caae  of  the  Benmida,  (1865)  8  WalL  514,  the  agenta  of  the 
Confederate  Statea  in  this  eoontiy  wen  the  eonaigneea  of  the  entire  carga  Aa 
baa  been  aeen,  this  deciaion  waa  aerereljr  critieiied  by  Ifr.  W.  E.  Hall  (''Inter- 
national Law,"  p.  710).  Bnt  this  fact  explains  that  portion  of  the  jnd^nent  in 
the  case  of  the  Bermuda  whieh  related  to  the  eaiga 
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the  master  makes  a  oriminal  deviation  into  a  blockaded  port, 
and  assignB  a  Myolons  pretence  as  an  excuse,  and  does  not 
assert  that  he  deviated  under  particular  instructions  which 
only  applied  to  a  part  of  the  carga^  The  inference  from  the 
master's  action  may  lead  to  a  condemnation  of  the  cargo. 
Thus,  if,  after  having  been  warned  by  a  vessel  of  the  blockad- 
ing squadron,  the  neuttal  is  afterwards  caught  steering  into 
the  bay  of  the  blockaded  port,  both  vessel  and  cargo  will  be 
condemned,  even  if  a  mistfidce  is  alleged.  In  such  a  case  there 
is  a  presumption  leading  to  the  confiscation  of  the  cargo, 
because  it  is  considered  that  he  had  no  inducement  to  act  as 
he  did  without  the  instructions  and  intention  of  the  owner 
of  the  cargo.' 

But  the  owners  of  the  cargo  are  not^  in  general  cases,  held 
to  be  affected  by  the  act  of  the  master,  unless  he  is  specially 
appointed  their  agent;'  and  the  master  is  not  the  representa- 
tive of  the  owner  of  the  cargo  to  the  same  extent,  and  in  the 
same  direct  manner,  as  he  is  the  representative  of  the  owner 
of  the  ship.* 

In  a  case  in  which  Lord  Stowell  reviewed  and  confirmed  the 
principles  of  law  applicable  to  this  subject  of  the  complicity  of 
the  owner  of  the  cargo  mth  the  master  of  the  ship,  he  held 
that  the  only  two  exceptions  to  the  general  rule  that  ship  and 
cargo  are  both  confiscated  for  breach  of  blockade  are:  (1)  where  When  etrgo  is 
orders  are  given  for  goods  prior  to  the  existence  of  a  blockade,  ^^^tion 
and  there  was  not  time  for  countermanding  the  shipment  after-  ^^^^2^  ^ 
wards;  (2)  where  there  is  no  knowledge  of  the  blockade  till 
the  ship  sails  and  the  master,  after  receiving  the  information, 
obstinately  persists   in   going  to  the   port  of  his  original 
destination.' 

<«  In  case  of  a  war  between  foreign  States,  our  courts  recognize  iCarine  mmir- 
the  rights  of  British  subjects  and  other  neutrals  to  carry  on  '^^^^ 
their  toide  with  a  belligerent  (subject  to  the  other  belUgerent's  uockide. 

'  The  JIiCMnid0r,(lSOl)4C.Bob.S8. 

*  The  iidonit,  (18(H)  5  0.  Bob.  856. 

*  The  AUxandmrt  tuprat  p.  94. 

«  The  Ad4mU,  (1804)  5  C.  Bob.  256, 261. 

*  The  Eaehange,  Bdweid^  Admlxalty  Bepoiti,  pp.  42»  48. 
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right  of  capture).  Oonseqnently  the  carriage  of  contraband 
mods,  or  Toyages  in  breach  of  blockade,  are  not  considered 
ulegal/  and  it  necessarily  follows  that  insorances  on  such 
voyages  are  not  illegal.  Dner  maintAins  (i.  755)  that  an 
insurance  effected  in  a  neutral  country  on  a  yo^^^  to  a 
blockaded  port  is  illegal,  and  relies  on  Harratt  v.  Wise,  (1829) 
9  B.  &  C.  712;  Naylor  v.  Taylor,  (1829)  715;  and  Medeiros 
y.  Em,  (1832)  8  Bing.  These  cases  are,  however,  Inconclusive, 
and  cannot  prevail  against  the  later  autiiorities."' 

Historicus,  writing  before  the  date  of  the  case  cited  in 
Amould  on  Insurance,  doubted  whether  the  inference  deduced 
by  Duer  from  the  cases  he  cited  was  not  unduly  extended.^ 
Duer's  position  cannot  now  be  entertained,  and  it  was  farther 
inadmissible  for  the  purpose  for  which  it  was  advanced. 
The  argument  from  the  prohibition  by  municipal  law  to  pro- 
hibition by  international  law  is  invalid.  This  is  an  aspect 
of  the  question  which  Historicus  did  not  argue.  It  may 
almost  be  said  that,  assuming  (what  cannot  now  be  done) 
the  truth  of- the  argument  in  Duer  on  insurance,  he  seemed 
to  concur  in  the  inference. 

But  Mr.  W.  E.  Hall  observes:  ^  It  is  generally  unsafe  to  use 
municipal  laws  to  define  the  view  of  international  duty  taken 
by  a  nation."  * 

Sir  R  Fhillimore  observes — 

'*  With  respect  to  the  bearing  of  municipal  law  upon  inters 
national  law,  the  language  of  M.  Fortalis,  no  mean  authority, 
is  applicable :  *  Le  droit  ne  nait  pas  des  r6g;lemens,  mais  lea 
i^lemens  doivent  naitre  du  droit: '  CTase  of  Xia  SkMra,  cited 
Merlin,  Bep.,  t  ziii.  p.  108  ('  Prise  Maritime  Y  « 

Municipal  The  fi&ct  that  inMngeinent  of  blockade  is  regarded  as  an 

Omi  wmf(rf^  offence  by  municipal  law,  as  it  is  in  some  countries,  oould 
intematioiua    never  give  rise  to  a  rule  of  international  law.   It  seems,  on  the 

law.  " 

>  JSs  parte  ChaTaflse,  In  re  Giaaebiook,  per  Lord  Westlniiy,  (18^)  84  L.  J. 
Bank.  17;  the  AImh  (1865)  L.  B.  li  A.  and  B.  1 ;  AMi<<Mma  IVMdad,  (1822> 
7  Wlieatoa,288;  and  IZMonbon  v.  Jfatfue  Inf.  Cb.,  (1809)  6  Haaa.  102. 

*  Arnoold  on  <' Biarine  Inamanee,"  toL  iL  pt  iL  6.  v.  8.700,  p.  858  and  note,  ilxid. 

>  Lefcten,  <"  Xntemational  Law,"  p.  14i. 

*  **  Xntemational  Law,**  p.  612  and  note. 
'  Ibid.,  ToL  iii.  8.  288,  p.  824. 
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other  hand,  reasonable  to  assume  that  the  modem  tendency 

to  minimize  the  duties  of  neutrals  has  prevented  men  from 

treating  violation  of  blockade  as  an  offence  by  municipal  law, 

or,  at  least,  as  an  act  contra  lonos  mores,  so  as  not  to  be  capable 

of  being  insured  against 

While  Burlamaqui,  Heinneccius,  and  O.  F.  Martens  mayCamaffeof 

be  quoted  as  authorities  for  the  position  that  the  act  of  an  and  Yioiation 

individual  may  implicate  the  State,  neither  the  carriage  of  ^^^^^^^ 

contraband  nor  the  violation  of  blockade  is  such  an  act    It  is  agaprt  inter- 
national law 
only  when  such  acts  are  done  by  the  neutral  State,  and  not  when  effected 

merely  by  the  neutral  subject,  that  there  is  any  infraction  of  ^tHtaeif, 

international  obligation,  J^j^  ^^^^ 

The  maritime  codes  of  various  countries  provide  regulations  ifantime 
to  be  observed  by  their  subjects  when  a  friendly  State  hasJ^J^^ 
blockaded  the  ports  or  harbours  of  another.  mSSS  ^ 

By  the  Spanish  Code,  art  640,  a  blockade  of  a  port  of  Spanish  Code, 
destination  justifies  a  seaman  in  abandoning  his  voyage.  By 
art  677  the  contract  of  affreightment  remains  in  force  i^ 
whilst  the  captain  is  without  instructions  from  the  shipper,  a 
declaration  of  war  or  of  blockade  should  be  piade  daring  the 
voyage.  In  such  a  case  the  captain  must  make  for  the  nearest 
neutral  and  safe  port,  and  await  orders  from  the  shipper,  and 
the  expenses  and  wages  during  the  detention  will  be  settled 
as  general  average.  By  art  690,  s.  (2),  a  blockade  annuls  a 
charter-party  when  it  happens  before  the  vessel  sails.  By 
art  692  the  charter-party  is  partially  rescinded  when  it 
happens  in  the  course  of  the  voyage. 

The  Maritime  Code  of  Portugal  provides  by  aft  547  that  PortogneBe 
a  charter-party  is  rescinded  when  the  sailing  of  a  ship  for  its      ^' 
port  of  destination  is  delayed  by  a  blockade. 

By  the  Mercantile  Marine  Code  of  Italy,  art.  616,  blockade  Italian  Code, 
and  other  war  risks  are  not  on  the  insurer  unless  so  expressly 
agreed.  By  arts.  551-553  seamen  are  entitled  to  wages  in  pro- 
portion to  the  term  which  they  have  served  in  cases  of  voyages 
made  in  violation  of  blockade  and  then  abandoned. 

By  the  Maritime  Code  of  Holland,  art  870,  if  the  port  to  Code  of 
which  a  ship  is  bound  is  under  a  blockade,  a  commander,  unless 
he  has  other  orders,  must  make  for  a  neighbouring  open  port 

2  A 


Code  of 
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of  the  flame  State.  By  art  504  the  oatward  freight  only  is 
payable  when  a  ship  has  to  retam  with  cargo  in  oonseqnenc  e 
of  blockada 

Bdgiia  Code.  By  the  Maritime  Code  of  Belgiom,  art  178,  insaren  may 
take  risks  of  war  including  blockade. 

ODomiflfdai  Finally,  by  the  Commercial  Code  of  the  German  Empire, 
art  848,  an  insurer  takes  war  risks  unless  the  contract  is  con- 
cluded with  a  clause  free  from  molestation  of  war.  And  as 
blockade  is  a  war  risk,  an  insurer  is  not  liable  for  blockade 
risks  when  he  takes  all  other  risks  than  risks  of  war. 

FadSeblMk-      Mr.  W.  E.  Hall  obseryes  that— 

ad«,  its  origin 

tod  mtiore* 

"Much  of  what  appears  in  the  older  and  eyen  in  some 
modem  books  uj^n  the  subject  of  reprisals  has  become 
*  antiquated.  Special  reprisals,  or  reprisals  in  which  letters  of 
marque  are  issued  to  the  persons  who  have  suffered  at  the 
hands  of  the  Foreign  State,  are  no  longer  made ;  all  reprisals 
that  are  ])ow  made  may  be  said  to  be  general  reprisals  carried 
out  solely  through  the  ordinary  auworiaed  agents  of  the 
State,  letters  of  marque  being  no  longer  issued.''  ^ 

In  the  above  passage  Mr.  W.  K  Hall  seems  to  consider  that 
general  reprisals  are  a  measure  of  constraint  short  of  war. 
Sir  R  Phillimore,  on  the  other  hand,  considers  that  general 
reprisals  and  open  war  are,  by  the  practice  of  nations, 
synonymous.* 

The  last  instance  of  special  reprisals,  in  Sir  R  PhUlimore's 
sense,  is  that  made  by  England  against  Greece  in  1850,* 
which  Mr.  W.  E.  HaU«  and  M.  Alphonse  Bivier^  treat  as  a 
pacific  blockade.  Hall*  and  Phillimore  consider  that  the  last 
instance  of  belligerent  embargo  was  the  seizure  by  Great 
Britain  of  Dutch  vessels  in  1803  at  the  Cape  of  Good  Hope,^ 
and  also  in  the  ports  of  this  country.  Special  reprisals,  so  far 
as  they  involve  issuing  letters  of  marque,  have  necessarily 

1  HaU'8  <*  IntemAtioiial  Law,**  5th  ed.,  871. 

*  ••Iiiteniational  Law,"  yqL  iiL  8.  z. 
'  Ibid.,  p.  29. 

«  HaU'8  •<  International  Law  »  5th  ad.,  p.  372. 

•  *<FtmcipeBde  Droit  desGenB,"  1896,  ToLii  p.  19S. 
'  *  International  Law,"  p.  869. 

f  FhiUimoKw's  •«  International  Law,"  toL  iii.  t.  26. 
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Mien  into  desnetade  siBoe  the  Declaration  of  Paris,  1856,  and 
the  abolition  of  privateering. 

It  seems  clear,  on  principle,  that  pacific  blockade  is  a 
modem  mode  of  retorsion  and  reprisal  by  which  international 
comity  and  right  may  be  Tiodicated.  Biyier  considers  that» 
nnder  modem  limitations,  pacific  blockade  is  merely  ^pj^^j^, 
particular  instance  of  special  reprisals,  like  embargo.  Halleck  ide  to  spedai 
considers  that  pacific  blockades  are  nothing  bnt  special  ^mSH^^ 
reprisals.^  The  older  forms  of  constraint  short  of  war  were 
resorted  to  on  the  failure  of  negotiation  and  arbitration,'  and 
their  disappearance  coincides  with  the  rise  of  international 
arbitration.  Beprisals  were  resorted  to  by  most  of  the  Great 
Powers  of  Europe  against  each  other.  But  pacific  blockades, 
without  any  exception,  haye  been  instituted  by  powerM 
States  against  weak  States."  But  this  &ct,  in  turn,  does  not 
at  all  distinguish  them  in  principle,  and  according  to.  the 
ftfih  article  of  the  French  Ordonnance  of  1681,  ships  and 
goods  taken  at  sea  under  letters  of  reprisals  were  to  be 
adjudicated  upon,  like  prizes  taken  in  open  war,  lin  the 
Courts  of  Admiralty.  But  in  1884  the  French,  during 
their  pacific  blockade  of  Formosa,  constituted  prize  tribunals 
which  purported  to  yalidate  the  seizure  of  neutral  Tessels.^ 
While  this  fact  has  been  justly  construed  as  impeaching  the 
status  of  a  ^pacific  blockade,"  it  equally  shows  that  it  is  a  mere 
modem  suryival,  at  least  on  the  French  view,  of  the  special 
reprisal.  It  is  submitted  that  pacific  blockade  offers  even 
more  aflinity  to  what  Sir  B.  Phillimore  calls  belligerent  as 
opposed  to  civil,  embargo.  Special  reprisals  could  be  exercised 
on  the  high  seas,  while  embargo,  like  pacific  blockade^  is  a 
measure  of  restraint  directed  against  a  coast  or  harbour. 
According  to  the  exercise  by  Great  Britain  of  the  right  of 
belligerent  embargo  in  1803,  it  is  difficult  to  draw  any 
distinction  between  belligerent .  embargo  and  pacific  blockade. 
In  that  instance,  there  being  i^eaoe  between  the  two  countries, 

I  "Ihtaiuitkmal  Law,"*  1S08,  c.  ziT.  p.  474. 

•  Phfllimore'f  ''Intgnational  Uw,**  ▼oL  iii  8. 7. 

*  De^pH^neilB "Com  de Droit Ihtcnuitioiial PnXdie*" p. 519. 
«Ibid. 
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Great  Britain  forcibly  detained  Dntoh  ships  in    a  Dntch 

harbour.    It  is  very  difficulty  in  view  of  the  Order  in  Oooncii 

of  May,  1806|  not  to  regard  the  blockade  proclaimed  by  the 

English  Gk>yemment  in  April  as  a  pacific  blockade.    The 

restrictions  imposed  on  the  blockade  of  the  ports  of  North 

Germany  by  the  subsequent  order  show  that  it  was  not  to 

apply  to  neutrals,  and  therefore  it  complies  with  the  more 

desirable  form  of  pacific  blockade.    As  fsir  as  Prussia  was 

concerned,  this  blockade  seems  in  all  respects  to  haye  been  a 

mere  pacific  blockade.^    It  is  usual,  however,  to  assign  a  far 

later  date  to  the  first  instance  of  the  usage.* 

Pacific  block-      The  following  is  the  definition  of  pacific  blockade  given  by 

5? b^tr.  Professor  T.  R  Holknd  in  a  letter  written  shortly  before  the 

^ii2"M(£h^^*^*^**^^  by  the  Six  Powers  of  the  pacific  blockade  of 

8,  iw.         Crete:— 

*'A  pacific  blockade  is  one  of  the  various  methods — 
generically  described  as  *  reprisals/  such  as  *  embargo/  or  seizure 
of  ships  on  the  high  seas — ^by  which,  without  resort  to  war« 
pressure,  topographically  or  otherwise  limited  in  extent,  may 
be  put  upon  an  offending  State/' 

In  the  domain  of  theory  the  subject  of  pacific  blockade  has 

lent  itself  to  controyersial  treatment  almost  as  discursive  as 

the  form  of  blockade  called  a  paper  or  fictitious  blockada    In 

the  letter  before  mentioned.  Professor  T.  E.  Holland  considered 

that  the  one  controversy  has  become  as  much  a  dead  letter  as 

the  other,  since  it  became  the  practice  to  enforce  a  pacific 

blockade^  only  against  vessels  belonging  to  the  quasi-enemy, 

without  involving  confiscation  even  in  this  case. 

Views  of  The  views  of  the  jurists  of  different  countries  on  the  subject 

iSStTof^*  are  summarized  by  Mr.  W.  R  HalL»    Pistoye  and  Duverdy* 

pacific  block-  and  Woolsey  (a  119)  deny  the  existence  of  a  right  to  enforce 

pacific  blockade,  but  their  minds  were  fixed  upon  its  earlier 

form,  when  it  was  directed  against  ships  under  all  flags,  and 

1  Cf.  Letters  of  Historiciis,  pp.  109, 110,  lefeiring  to  SohoeU's  <«Tnut6  De  U 
Paix,"  vol.  ix.  p.  44. 

*  Cf.  H.  Alphonse  Bivier's  Trincipes  de  Droit  dee  Gens,"  1896,  vol.  U.  p.  19S» 
andletter  of  Fh>fe88or  T.  E.  HolUnd  tothe  lYmef,  ICareh  8, 1897. 

»  « International  Law,"  5th  ed.,  p.  875. 

« <«Tnite  dee  Fdaee  Maritimes,"  iL  876-8. 
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TesBels  anest^d  for  a  breach  of  paoifie  blockade  were  at  one 
time  confiscated,  as  they  would  be  in  a  state  of  war.^ 

Heffter  (s.  Ill),  Cairo  (8.1591),  and  Oanohy  (ii  428) 
pranonnce  in  favour  of  it  Bluntsohli  (ss.  506, 507)  approves  of 
the  practice  on  oondition  that  the  blockade  shall  not  be  so 
conducted  as  to  touch  third  States.  Yon  Bulmerincq*  un- 
willingly admits  it  as  being  at  any  rate  a  less  evil  than  war. 
Mr.  Lawrence  considers  that  the  history  of  the  two  pacific 
blockades  of  1884  and  1886  points  unmistakably  to  the 
condusion  that  pacific  blockade  is  lawful  provided  it  is 
enforced  against  none  but  vessels  of  the  Power  which  is  to 
be  coerced  by  it'  M.  Bivier,  while  he  seems  to  allow  the 
aptitude  of  theoretical  objections,  observes  that  policy  is  a 
question  of  action,  and  it  is  hardly  possible  at  this  day  to 
withhold  from  pacific  blockade  the  character  of  an  institution 
of  international  law.^    General  Halleck  observes — 

**  Some  writers  have  imagined  a  state  of  things  which  they 
term  'pacific  blockade';  that  is  to  say^  that  one  State  may 

*  Dnring  the  blockade  of  Mexico  bj  Fnnee  in  1888,  not  onlj  were  Mexietn 
dupe  liable  to  eiq^tiiie,  bat  vwiob  belonging  to  third  Powen  were  leiaed  and 
bronght  in  for  condemnation.  The  French  alao  proposed  to  confiBcate  neutral 
vesBels  in  1884,  when  thej  ••pacifically  blockaded"  Fonnota.  Lord  GimniiUe 
infonnad  M.  Waddington  in  Norember,  1884  (Pari  Papers,  "Franecb"  No.  1,1885), 
that  the  contention  of  the  French  Government  that  *•  a  pacific  blockade  "  confers 
en  the  blockading  Power  the  right  to  capture  and  condemn  the  ships  of  third 
nations  for  a  breach  of  blockade  is  in  conflict  with  weQ-established  principles  of 
international  law.  It  is  of  great  interest  to  note  that  this  contention  of  France 
in  the  case  of  pacific  blockade  cannot  claim  the  sanction  of  the  famons  Oidonnance 
de  la  Marine  of  Loois  XIV.  Letters  of  reprisal  are  dearlj  im  pari  maUria  with 
a  proclamation  of  pacific  blockade,  and  bj  the  Ordonnanoe,  art  ill.,  permission 
was  only  given  to  those  to  whom  tiie  letters  of  maiqne  were  issoed  to  arrest  and 
seise  the  goods  of  the  snbjeeto  of  the  State  offending  (cf.  PhilL,  *•  International 
Law,"  ToL  ill  s.  15).  The  influence  of  the  Ordonnance,  on  the  other  hand,  is 
perhaps  discernible  in  the  constitntion  of  priie  courts  by  the  French  at  their 
••pacific  blockade"  of  Formosa  (cfL  art  S,  Ordonn.  de  U  lfarine>  On  the 
ground  that  pacific  blockade  has  in  fact  invdlyed  the  institution  of  prixe  courts, 
M.  Isanti  Despagnet  objects  to  the  usage.  A  prise  court  necessarily  implies 
that  a  state  of  war  exists  (cf.  Phill.,  ••International  Law,"  vol  iii.  s.  20;  and 
Sir  W.  Scott^s  observation  in  the  JBemfrM  imd  JTorio,  (1799)  1  C.  Bob.  146, 156, 
that,  in  cases  of  prixe,  the  claimant  is  subject  to  ••  no  other  rights  than  those  of 
war,  and  is  amenable  to  no  jurisdiction  but  such  as  belongs  to  those  who  possess 
the  rights  of  war  against  him  "). 

'  Holtiendorff's  Handbuch,  1889,  vol.  iv.  s.  127. 

*  ••  Principles  of  International  Law,**  pt  iii  c.  i.  p.  290,  ed.  1896. 
«  ••Principes  de  Droit  des  Oena." 
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blockade  the  coastB  of  another  State,  and  that  at  the  same 
time  declare  that  a  state  of  peace  is  maintained.  The  weight 
of  authority,  howeyer,  is  agamst  sach  an  anomaly.  While  a 
blockade,  as  a  war  measnre,  will  be  internationally  respected, 
this  will  not  be  the  case  with  a  blockade  instituted  as  a  system 
of  pacific  pressure.  Such  blockades  cannot  affect  nential 
States,  they  are  yirtually  nothing  but  special  reprisaJs."  ^ 

Dr.  T.  Walker  obseryes — 

''At  present  (1895),  in  yiew  of  the  paucity  of  instances, 
the  diyergence  in  the  character  of  the  actual  operations,  and 
the  disputes  which  arose  thereon,  we  must  be  content  to  say 
that  the  title  (of  a  pacific  blockade)  is  not  yet  practically 
established."* 

M.  Frantz  Despagnet,  the  newly-elected  member  of  the 
Institute  of  International  Law,  considers  the  usage  of 
''pacific  blockade''  as  entirely  indefensible.  He  argues  that, 
both  by  treaty  and  by  unilateral  acts,  blockade  has  been 
ezdusiyely  confined  to  a  steto  of  war;  ex.  gr.,  the  French 
goyernmental  regulations  of  July  26,  1778,  art.  1,  the  great 
treaties  on  neutrality  in  1778  and  1800,  and  the  Declaration 
of  Paris,  1856.  Other  objections  of  M.  Despagnet  are,  that 
pacific  blockade  (1)  has  been  ezdusiyely  employed  by 
powerful  States  against  weak  States;  (2)  places  a  prohibition 
on  neutral  commerce,  while  it  leayes  the  subjects  of  the 
blockading  State  free  to  trade  with  those  of  the  blockaded 
State— this  he  considers  an  inyersion  of  the  legitimate  opera- 
tion of  blockade ;  (3)  does  not  possess  the  effect  claimed  for  it  of 
preyenting  war;  ex.  gr^  the  case  of  Turkey  in  1827,  that  of 
Mexico  in  1838,  that  of  1885  with  China.  To  these  instances 
must  now  be  added  the  case  of  Crete  in  1897.' 

iNPpMls  of        It  remains  to  notice  the  proposals  of  the  Institute  of  Inter- 

of  intoma-      national  Law.    During  its  session  at  Heidelberg  in  1887,  the 

^^SJ^^  ^  following  resolutions  were  yoted : — 

1^^  (1)  Vessels  under  a  foreign  flag  may  freely  enter  in  spite  of 

a  pacific  blockade. 

1  » International  Law,**  1898,  c  ziv.  p.  474. 

•  «  Manual  of  Pnblie  International  Law,**  lSd5,  p.  97. 

'  "  Com  de  Droit  International  PnUip,"  p.  519. 


THE  LAW  OF  BLOCKADK.  359 

(2)  A  pacifio  blockade  must  be  officially  declared  and 
notified,  and  must  be  maintained  by  a  suEBoient  force. 

{3)  Vessels  of  the  blockaded  Power  which  do  not  respect 

sack  a  blockade  may  be  sequestrated.    The  blockade  haying 

ceased)  they  must  be  returned  to  their  owners,  but  without 

compensation  of  any  kind. 

The  following  history  of  the  usage  is  given  in  Bivier : —       History  of  tho 

wage  of 

**  One  may  cite  as  the  first  pacific  blockade  that  of  1827 ; 
the  combined  fleets  of  Endand,  France,  and  Bussia  blockaded 
the  Turkish  coasts.  In  1831  France  blockaded  several  points 
of  the  Portuguese  coast.  In  1833  France  and  England 
blockaded  the  ports  of  Holland.  New  Granada  was  blockaded 
by  England  in  1836,  Mexico  by  France  in  1838,  and  La  Plata 
from  1838  to  1846  bv  France;  and  from  1845  to  1848  it  was 
blockaded  by  both  France  and  England.  In  1850  England 
blockaded,  as  a  measure  of  reprisal,  tiie  Piraeus  and  the  other 
ports  of  Greece.^  Sardinia  blockaded  Messina  and  Gaeta  in 
1860.  England  blockaded  Bio  Janeiro  in  1862.  The  Great 
Powers  threatened  to  blockade  the  Turkish  coast  in  1880  by 
anchoring  their  fleet  in  Dulci^o.  France  blockaded  the 
ports  and  roadsteads  of  Formosa  in  1884.  The  Great  Powers, 
with  the  exception  of  Fraoce,  blockaded  in  1886  the  coasts  of 
Greece,  but  only  detained  Greek  vessels.  In  November,  1888, 
Germany  and  Great  Britain,  in  order  to  put  an  end  to  the 
treaty  and  to  the  violence  and  depredations  of  the  slave 
dealers,  blockaded  Zanzibar;  but  this  blockade  was  not  even 
directed  aeainst  Zanzibar — it  had  rather  the  character  of  a 
measure  of  maritime  police  directed  against  the  slave  traffic.*'  * 

In  1895  Bear- Admiral  Stephenson  maintained,  for  some 

1  A  f dU  aecoimt  of  ibis  hrt  Uockade  is  given  in  Fhillimove's  **  Intematiooal 
Law,"  ToL  iii.  a.  28.  Sir  B.  FhiUimore  does  not,  howoTer,  treat  the  Don  Padfioo 
incident  as  involving  a  pacific  blockade,  but  discnsBes  it  as  an  instance  of  special 
reprisaL  He  considerB  that  the  international  jnrist  is  bound  to  say  that  the 
evidence  at  present  produced  does  not  appear  to  be  of  that  overwhelming  character 
which  alone  conld  warrant  an  exception  from  the  well-known  and  valuable  mle 
of  intemational  law  that  recourse  should  not  be  had  to  reprisals  until  the  subject 
of  the  offended  State  has  exhausted  those  legal  remedies  which  it  must  be  pre- 
anmed  are  afforded  bj  the  ordinary  legal  tribunals  of  every  civilised  State.  It 
was  an  admitted  fact  that  BC.  FacifijBo  had  not  applied  to  the  Greek  Courts  ol  Law 
for  redreak  Sir  B.  Philliniore*s  judgment  seems  wholly  unfavourable  to  the  action 
of  the  British  Government,  and  he  seems  to  quote  with  some  commandstion  the 
protest  of  Bussia,  couched  in  terms  of  menace  that  it  is  difficult  not  to  attribute 
significance  to  in  connection  with  the  outbreak  of  the  Crimean  War  four  yean 
later.  The  Don  Padfico  incident  is  treated  by  Mr.  W.  E.  Hall,  as  well  as 
M.  Bivier,  as  a  esse  of  pacific  blockade  Q*  Intemational  Law,"  5th  ed.,  872). 

•  *'Principe8  des  Droits  des  Qens,"  1896,  vol  ii.  p.  198. 
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weeks,  a  pacific  blockade  against  the  port  of  Corinto,  Nicar- 
agua. In  1897  the  Concert  of  Eniope,  represented  by  fleets  of 
Great  Britain,  Austria,  G^ermany,  France,  Italy,  and  Bossia, 
blockaded  the  Island  of  Orete,  where  an  armed  insarrection 
waerraging,  and  where  a  detachment  of  Greek  regular  troops 
had  landed.  By  the  blockade  notification^  the  blockade  was 
only  declared  general  for  ships  under  the  Greek  flag.  But  it 
cannot  be  said  that  this  blockade  was  directly  only  against  the 
ships  of  the  quasi-enemy,  as  it  appears  from  the  notification 
that  the  vessels  of  neutral  Powers  were  liable  to  be  visited 
and,  apparently,  detained  under  certain  circumstances.  The 
notification  did  not  provide  any  time  for  ships  to  leave ;  but 
Greek  war  vessels  were  given  forty-eight  hours.  The  blockade 
lasted  till  December  1, 1898,  when  Prince  George  of  Greece 
was  appointed  High  Commissioner.  It  may  be  worth  while  to 
add  that  in  February,  1897,  Germany  originally  proposed  to 
blockade  pacifically  the  Greek  ports,  but  England  and  Italy 
objected.  In  April,  1898»  Germany  and  Austria  withdrew 
from  the  pacific  blockade  of  Creta  The  application  of  the 
term  '^ pacific"  to  this  blockade  is  an  entire  misnomer.  The 
region  round  Canea  was  continu^ly  bombarded  by  the  fleets 
of  the  Powers,*  and  Admiral  Noel  bombarded  Candia  in 
September,  1898.^ 

During  the  Graeco-Turkish  War  of  1897  the  Greek  Govern- 
ment notified  a  belUgerent  blockade  of  the  coast  of  Epirus  and 
a  portion  of  the  littoral  of  the  Golf  of  Salonica.  It  claimed  as 
£Bur  as  the  last^is  concerned  that  the  blockade  should  extend  to 
five  miles  from  the  coast.   No  time  was  fixed  for  the  departure 


1  London  GoMoUe,  Kureh  19, 1897. 

'  '*  Ann.  Beg.,''|1897,  p.  819. 
.  '  The  present jrecnideflcenca  (April,  1905)  of  the  demand  of  Crete  for  federation 
with  Qreeee  seema  of  oonsiderable  intereat  at  thia  moment,  and  waa  elearlj  the 
exciting  eanae  of  the  blockade  of  1S97-&  In  1901  the  Cretan  aaMmUj  paased 
ft  naolation  in  f aToor  of  nnion  with  Qnece.  The  f onr  protecting  Powers  iasned 
an  **  identic  dedaratioa,"  stating  that  they  did  not  consider  this  advisable  (**  Ann. 
Beg.,"  1901, 805).  Crete  occnpies  the  tmlj  ftbnonnal  position  of  a  mi-Somrerain 
State,  which  is  under  *'the  protection"  of  foor  Powers,  and  the  smeraintf  of  ft 
fifth.  The  onlj  analogy  ftppeara  to  have  been  the  status  of  Cracow  and  Luxem- 
bourg. The  intemfttional  statua  of  Crete  is,  however,  far  more  complex  owing  to 
the  suieraintf  of  the  Sultan.  A  Protectorate  is  generallj  recogniaed  aa  eontrastins 
with  ft  State  under  auierainty. 
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of  any  neutral  YeBsel  in  any  port.  This  blockade  was  extended 
to  the  Gulf  of  Yolo  a  few  days  later.  It  appears  firom  the 
notification  that  the  Greek  Goyemment  held  that  capture 
could  only  be  effSdoted  on  the  spot  itsell^  On  the  other  hand, 
there  was  no  stipulation  as  to  the  notification  ^pioiaJe,  and 
therefore  the  Greek  usage  apparently  conforms  to  English  and 
American  usage.* 

In  1902  Great  Britain,  Germany,  and  Italy  pacifically 
blockaded  Venezuelan  ports.'  But  this  so-called  pacific 
blockade  was  certainly  not  confined  to  the  interception  of  the 
vessels  of  the  quasi-enemy,  as  the  notification  merely  stated 
that  <' vessels  which  attempt  to  violate  the  blockade  will 
render  themselves  liable  to  all  measures  authorized  by  the 
law  of  nations  and  the  respective  treaties,"  etc. 

Grermany  and  Italy  issued  separate  notifications,  but  it  is 
equally  dear  that  in  both  cases  the  vessels  of  neutral  Powers 
were  amenable  to  the  operation  of  blockade.^  This  blockade 
equally  involved  a  conflict  of  warships,  and  therefore  is  mis- 
called pacific.  The  seizure  of  Venezuelan  gunboats  by  British 
and  German  cruisers,  the  German  commander  later  sinking 
one  of  them,  caused  a  ferment  in  the  United  States.'  In  the 
case  of  a  belligerent  blockade  by  notification, ''  it  is  to  be  pre- 
sumed that  the  notification  would  be  formally  revoked,  and  that 
due  notice  will  be  given  of  it ;  till  that  is  done,  the  port  is  to 
be  considered  as  closed  up.*''  At  the  close  of  1898  a  notifica- 
tion was  issued  declaring  the  blockade  of  Orete  raised,  and  in 
1903  Italy,  England,  and  Germany  issued  separate  notifications 
declaring  the  blockade  of  the  Venezuelan  ports  raised.    In 

^  This  if  the  limitation  adopted  hy  the  propoeed  B^lement  dee  Prises  Maritime* 
of  the  Inst,  de  Droit  Int ,  ss.  85-44. 

•  Londtm  QaaeUe,  1897, 2751. 

>  In  Tiew  of  the  fact  that  this  blockade  inTdTed  a  distinct  rerersion  to  what  is 
nnlTflrsallj  considered  the  older  and  objectionable  form  of  pacific  blockade,  it 
is  dearij  necessary  to  remember  that  three  Powen  concnrred  in  enfoitsing  it  In 
the  •<  Annnal  Begister,"  and  the  last  edition  of  Ifr.  W.  E.  Hall's  « International 
Law,"  no  mention  is  made  of  Italy  as  one  of  the  blockading  Powen.  But  for  the 
Italian  notification,  cf.  Londom  OtuuUe^  December  28,  1902,  p.  8889 ;  and  q.v. 
2Vmes,  December  22,  for  the  active  part  played  by  the  Italian  cmiser  Qiovatmi 
JBotiaofi  in  enforcing  the  blockade. 

«  Xondofi  QaaiUe,  December  28, 1902. 

•<«  Ann.  Beg.,"  486. 

•  Fer  Sir  W.  Scott  in  the  Neplwna,  (1799)  2  C.  Bob.  110, 114. 
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this  zespeot  the  mage  of  the  last  two  paoifie  blockades  has 
oonformed  to  the  belligerent  usage.  Though  the  blockade  was 
made  applicable  to  idl  nationalities^  there  does  not  appear 
to  have  been  any  seizure  of  vessels  not  flying  the  Venezuelan 
flag.  The  blockade  of  1902  was  also  rendered  effectiYe  from  the 
day  of  publication  (December  20),  but  fifteen  days  of  grace  were 
allowed  for  vessels  **  lying  in  ports  now  declared  to  be  blbck- 
aded»*'  and  varying  periods  were  granted  to  steamers  and 
sailing  vessels  which  had  left  harbour  prior  to  notification. 
The  usage  of  It  is  therefore  necessary  to  conclude  that  from  1897  the 
SiMikade  has  practice  of  pacific  blockade '  has  again  changed  for  the 
^^^^'^  worse,  as  it  has  once  more  reverted  to  the  imposition  of 
Biiiee  1897.  obligation  upon  neutrals,  even  to  the  extent  of  confiscating 
their  vessels  for  violation  of  the  blockade.  It  has,  therefore, 
again  become  open  to  all  the  objections  that  were  originally 
aimed  against  it.  As  practised  in  1897  and  1902,  the  usage 
cannot  derive  any  support  from  the  limited  approval  conceded 
by  Professor  T.  K  Holland  and  Dr.  T.  X  Lawrence.  Both 
in  1897  and  1902  pacific  blockade  involved  belligerent  opera- 
tions, and  these,  in  some  instances,  seem  to  have  exceeded  the 
due  exercise  of  belligerent  rights  in  the  conduct  of  blockade 
as  an  operation  of  war.  The  sinking  of  a  Oreek  merchant 
vessel,  alleged  to  be  carrying  provisions  and  stores  to  the 
insurgents,  by  the  Austria  cruiser  Sebenieo  may  be  instanced 
during  the  blockade  of  1897.  Perhaps  this  may  be  dismissed 
as  an  episode,  however  regrettable,  which  was  not,  strictly  speak- 
ing, an  incident  of  the  blockade,  as  it  occurred  before  the  pro- 
clamation. Moreover,  the  insurgents  seem  to  have  first  fired 
on  the  SAmUeo.  But  after  the  proclamation  an  English  cruiser 
sank  two  caiques,  carrying  munitions  of  war  to  the  insurgent& 
Policjof  France  has  always  leaned  to  an  assimilation  of   pacific 

f^^^^  blockades  to  those  practised  by  belligerents,  and,  judging 
li^adeeto  ^^^  ^®  Usage  as  exercised  in  1902,  England  has  finally 
the  beUigerent  acceded  to  this  vicw.  The  only  possible  difference  between  the 
C^t  firitain  ^^^^^  Usage  of  belligerent  and  pacific  blockade  is  presumably 
eeems  to  hare  that  vessels  cannot  be  seized  on  the  high  seas  for  attempted 
this  Tiew  since  violation  of  pacific  blockade.  But  this  does  not  seem  very 
^'  certain. 
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The  fact  that  two  great  maritime  nations  have  asserted  ContioTenial 
the  right  of  instituting  a  blockade,  mth  all  the  incidents  of  paeifio 
war  in  time  of  peace,  suggests  possibilities  of  future  conflict    It  ^lockide. 
cannot  be  supposed  that  the  strict  usage  of  pacific  blockade 
will  be  persisted  in.     Neutral  nations  cannot  be  expected 
lightly  to  endure,  in  time  of  peace,  an  operation  which  has 
always  been  described  as  the  most  onerous  that  can   be 
inflicted  on  neutrals  in  time  of  war. 

On  the  other  hand,  it  must  not  be  forgotten  that  the  occasion  PosabiUtj  of 
of  pacific  blockade  would  not  disappear  with  its  abandonment,  agu^intor- 
An  ofienoe  against  the  comity  of  nations  may  take  the  form  <>f  JJ^Sf^^^oaid 
a  purely  commercial  difficulty,  as  that  between  Great  Britain  not  be 
and  the  Two  Sicilies  in  1840.    In  the  present  state  of  the  aboutioii  of 
world  it  cannot  be  said  there  is  no  possibility  of  conflict  on  tSS?^^ 
questions  of  international  commerce  and  finance.    There  will  TeaAm^  of 
always  remain  the  possibility  that  occasions  n^ay  arise  when  ^^^^^^ 
nations  will  proceed  to  retortion  or  reprisal  But  in  the  present  **^L^*?*" 
state  of  the  usage  pacific  blockade  appears  as  two-handed  a mmodem 
weapon  as  the  abolished  form  of  reprisal,  privateering. 


CHAPTER  XVL 

TBB  BETUBNf OF  FBAOE  AND  THE  TBBAT7  OF  POBTSKOUTH. 

In  what         Wab,  which  according  to  GrotioSy  may  break  out  in  three 
]JJ2?^J|[^^  ways,  may  likewise  be  terminated  in  three  ways — either  by 
the  cessation  of  hostilities,  by  conquest,  or  by  treaty  of  peace. 
Betmnof  ^^  ^^  commonly  cited  instance  of  a  return  of  peace 

^Jl^^j^^  effSected  by  a  reciprocal  intermission  of  hostilities  is  in  the  case 
nuadon  of  of  war  between  Charles  XII.  of  Sweden  and  Frederic  Augustus, 
King  of  Poland,  at  the  commencement  of  the  eighteenth 
century.  This  struggle  presented  many  exceptional  features, 
as  after  the  victories  of  Charles  XIL  at  Cracow  and  Warsaw 
in  1702,  Frederic  Augustus  abdicted  the  throne  of  Poland. 
Stanislas,  a  nominee  of  Charles  XIL,  became  King  of  Poland, 
but  was  deposed  in  turn  at  the  defeat  of  Charles  XIL  at 
Pultowa  in  1709.  The  internal  situation  of  Poland  inyolving 
internecine  as  well  as  foreign  war,  presented  so  many  abnormal 
features  that  it  would  seem  very  difiScult  to  derive  any  certain 
inferences  from  it.  The  hostilities  between  Sweden  and  Poland 
apparently  ended  with  the  rout  of  Charles  XIL,  but  Sir  B. 
Phillimore,  following  Heffter,  considers  that  there  was  no 
cessation  of  hostilities  till  1716.^  Since  Frederic  Augustus 
declared  war  against  Charles  XIL  in  direct  opposition  to  the 
loudly  expressed  wishes  of  the  Polish  Diet^'  there  seems  some 
theoretic  doubt  whether  the  war  could  be  considered  leUum  de 
jure.  Again,  this  war  was  finally  concluded  by  the  promulga- 
tion of  a  Treaty  of  Peace  between  Poland  and  Sweden  in  1729. 
This  treaty  of  peace  was  of  a  highly  exceptional  character. 

*  8irB.Fhmimon'f<*Inten)atiaiiftllAW,'*Tol.iiipartzii.aLf.511,p.S40; 
refemng  to  Heflter,  p.  811,  a.  176. 
t  DnnluuBi'f  **  Hlftoiy  of  Poland,"  p.  219. 
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It  affords  the  one  example  in  modem  history  where  a  peace 
was  oonduded  by  two  letters;  the  reason  being  that  there 
were  no  difficulties  to  do  away  with,  owing  to  the  territorial 
distribution  of  the  two  powers,^ 

The  war  between  Spain  and  her  South  American  Colonies 
affords  the  clearest  instance  of  the  termination  of  war  by  the 
mutual  intermission  of  hostilities,  since  the  period  that  elapsed 
before  the  declaration  of  peace  was  far  greater  than  the 
corresponding  period  in  the  case  of  Sweden  and  Poland.  The 
war  of  South  American  Independence  began  in  1810.  Bolirar 
liberated  Venezuela  at  the  battle  of  Oarabolo  in  1820.  Ecuador 
was  freed  at  the  battle  of  Pichincha  in  1822.  Peru  was  freed 
at  the  battle  of  Junin.  The  last  belligerent  operations  of  this 
war,  the  yictory  of  Sucre  over  Oanterao  at  Ayacucho,  and  the 
siege  of  the  castles  of  Oallao  in  Peru,  were  all  concluded  by 
1825,  though  the  mother  country  may  subsequently  have 
made  some  abortiye  attempts  to  fit  out  further  expeditions. 
Spain  did  not  recognize  the  independence  of  Ecuador  till  1840, 
when,  by  royal  decree,  commercial  vessels  of  the  republic  of 
Ecuador  were  admitted  into  Spanish  ports.  Ohile  was  formally 
acknowledged  to  be  independent  in  1843.  Venezuela,  which 
was  first  liberated  by  Boliyar,  was  not  recognized  till  1850, 
thirty  years  after  she  had  gained  her  independence  at  Oarabolo. 
A  treaty  between  Venezuela  and  Spain,  by  which  the  inde- 
pendence of  the  former  was  formally  acknowledged,  was  signed 
in  1845,  but  for  some  reason,  ratification  was  delayed  till 
1850." 

There  are,  alike  in  the  pages  of  classical  history  and  in  Betam  of 
yery  modem  times,  instances  of  the  unconditional  submission  q^,^^^''* 
(dediHo)  of  one  belligerent  to  another.    In  ancient  times  there 
were  the  conquests  of  the  Bomans,'  in  modem  times  the 

1  G.  F.  Marten'f  **Iaw  of  KaUons,"  (1802)  bk.  viii.  o.  yU.  p.  845  and  note ; 
Tefemng  to  De  Stedk, "  Esad  but  diTOTBes  s^jets  de  politique,  JSeaai  Montgon, 
Hdmoiies,"  toI.  tU.  ;  Snppl^mmt  mod^  ntdrag,  1729. 

•  ••  Ann.  Beg.,"  1845,  p.  264,  and  W.  R  HeU'b  **  Intemationia  Law,"  5th  ed., 
p.  565.  Mr.  HaU  dates  the  formal  acknowledgment  of  Veneiaela'f  independenoe 
by  Spain  from  1850.  A  treaty  to  that  efTect  had  mdoabtedly  been  signed  fire 
years  prerionsly,  bat  a  treaty  is  not  binding  on  the  signatory  States  tiU  it  has 
l)een  latiiled. 

•  Cnsar, «  De  BeUo  OtTili,"  L  iiL  88. 97, 98. 
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conquest  of  England  and  France  in  Africa,  and  of  England 
and  Bnssia  in  Asia.  A  war  undertaken  for  aggression  need 
not  necessarily  terminate  in  the  complete  absorption  of  the 
conquered  State,  howerer  much  it  may  tend  to  do  so.  Of 
this  the  successive  wan  for  the  partition  of  Poland  afford 
instances.  The  spoliation  of  Poland  involTed  three  wars 
before  it  was  ultimately  affected.^  The  extinction  or  incorpora- 
tion of  one  State  by  another  need  not  necessarily  be  the  result 
of  a  war  of  conquest,  an  obserration^illustrated  by  the  Acts  of 
Union  between  England  and  Scotland  and  Ireland.  Sir  B. 
Phillimore  seems  to  consider  that  instances  of  the  termination 
of  war  by  conquest  are  more  rare  in  modem  than  in  ancient 
times,  but  the  course  of  modem  history  has  perhaps  tended  to 
invalidate  this  statement  Since  1857,  Bussia  has  conquered 
and  incorporated  Oircassia,  and  the  vast  territories  that 
belonged  to  the  conquered  Khanates  of  Central  Asia.* 

In  Central  Asia,  Bussia  has  long  since  advanced  in  one 
direction  beyond  the  limits  of  the  conquests  of  Alexander  the 
Great,  and  in  this  direction  her  conquests  possess  all  the  signs 
of  permanence.  The  annexations  of  England  in  Africa  were 
essentially  cases  of  war  terminating  by  conquest,  involving  the 
disappearance  of  the  South  African  Bepublic.  To  these  may 
be  added  the  accessions  involved  in  the  enormous  growth  of 
the  Indian  Empire.  Termination  of  war  by  conquest  seems  to 
have  occurred  far  more  frequently  in  the  last  half-century 
than  in  any  other  recorded  epoch,  and  the  conquests  of  modem 
times  are  on  a  larger  scale  than  the  classical  instances,  and 
appear  to  exhibit  greater  features  of  permanence.  They  differ 
however,  even  in  the  most  indefensible  instances,  such  as  that 
of  the  spoliation  of  Poland,  from  the  unconditional  surrender 
exacted  by  the  ancient  conqueror.  Some  attempt  was  made, 
both  by  France  and  Great  Britain,  to  alleviate  the  bte  of 
Poland  at  the  Treaty  of  Vienna.*  Though  no  Powers  inter- 
posed on  behalf  of  the  South  African  Bepublics,  England 

1  Ot  8irB.Fli]niiiiora'f''IatflniatioiittllAW,'*f€Li.t.398,p.487. 
s  Of.  Lord  OnnoD'f  **  Bvwi*  In  OaBiml  Ada,"  p.  '259. 
•  Klflber,  •«  Aoten  dM  Wioner  OongrV'  band  ix.  40-51 ;  Wheatcm't'^Hiitoir,'* 
PP.4S5-485. 
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oondnded  a  oonyention  with  the  representatires  of  the  two 
Bepablics  at  Yere^ging,  which  has  been  scrapnloualj 
obseired,  and  afforded  the  basis  of  an  equitable  termination  of 
the  war, 

A  Treaty  of  Peace  is,  in  the  language  of  the  books,  a  Return  of 
public  real  treaty;  for  if  its  duration  were  limited  to  the  treaty. 
life  of  the  soYereign,  it  would  be  a  mere  truce,  and  not  a 
t  reaty  of  peace.    Treaties  of  peace  resemble  other  public  real 
treaties  in  so  far  as  they  are  subject  to  the  same  rules  of 
interpretation/  some  of  which,  howerer,  are  more  particularly 
adapted  to  the  former.*    Thus  the  interpretation  of  a  treaty 
of  peace  is  to  be  against  the  superior  party.    He  who  pre- 
scribes the  terms  of  the  treaty  must  blame  himself  if  he  has 
neglected  to  express  his  demands  dearly;   and  vague  or 
ambiguous  terms  must  not  be  made  so  many  snares  to  entrap 
the  weaker  party  to  the  contract     The  names  of  countries  Ceded  teni- 
ceded  by  treaty  must  bo  understood  according  to  the  usage  n^ed. 
prevailing  at  the  time  among  skilful  and  intelligent  men.    It 
seems  an  indubitable  inference  from  this  passage  of  Yattel 
that  a  treaty  of  peace  ought  at  least  to  name  specificaUy  the 
countries  ceded  by  it.    But  by  the  Treaty  of  Portsmouth,  Exception  in 
signed  on  September  5,  1906,  between  Japan  and  Bussia,  P(^t8moa4, 
certain  islands  adjacent  to  the  southern  portion  of  the  island  i^05»  -^^.IX. 
of  Sakhalin  were  merely  alluded  to  in  general  terms ;  a  point 
possibly  of  little  importance,  as  it  may  be  presumed  that 
Bussia  merely  cedes  to  Japan  islands  south  of  the  50th  degrree 
of  northern  latitude,  which  is  adopted  by  the  Treaty  of  Ports- 
mouth as  the  northern  boundary  line  of  the  Japanese  frontier 
in  the  island  of  Sakhalin.'    By  articles  which  are  annexed 
to  the  Treaty,  a  commission  of  delimitation  is  to  be  appointed 
whose  duty  it  is  (inier  alia)  to  prepare  a  list  of  the  ceded 
islands.    Professor  F.  De  Martens,  writing  immediately  after 
the  Portsmouth  Peace  Conference,  observed  that,  when  the 
Japanese  landed  in  Sakhalin,  they  even  sought  to  change  the 
name  of  the  island.    It  is  doubtless  within  the  competence  of 

>  Yftitort ''Diolt  dM  OeDB,**!  L  &  17. 

•  nnd.,  L  iT.  0.  lii  f.  82-84. 

*  Cf.  text  of  the  Treaty  of  Partraurath  in  Timm,  Oolober  17,  Artioto  IZ. 
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a  victor  to  do  ilm}  But  the  fact  that  the  soathem  portion  of 
the  island  was  ceded  ''in  perpetuity  and  full  sovereignty ** 
by  Bnssia  to  Japan  in  its  Bossian  name  of  Sakhalin,  recalls 
the  distinction  between  **  occnpatio  bellica  "  and  **  cession  "  of 
territory. 

The  principle  is  that,  by  treaty  of  peace,  the  yictorions 
belligerent  acquires  territory,  not  by  retaining  what  he  is 
already  in  possession  o^  but  becaose  the  snbdned  State  cedes 
it  It  is  clear,  therefore,  that  saoh  territory  most  be  ceded  in 
the  name  by  which  it  was  known  to  the  ceding  State  who  had 
the  right  of  ''Transcendental  Propriety  *'  or  Eminent  Domain 
over  such  land.'  The  language  of  treaties  which  concern  the 
acquisition  of  conquered  territory  is  that  the  subdued  State 
yields  or  concedes  (eedera)  a  certain  territory  to  another.  The 
language  of  the  Treaty  of  Portsmouth,  a  treaty  which  Professor 
E,  De  Martens  considers  is  destined  to  create  "  a  completely 
new  state  of  things  in  the  Far  East,'*  is  exactly  similar  to  that 
of  the  Traaty  of  Utrecht,  1713,  in  the  use  of  the  term  "  cMer  " 
to  denote  the  public  act  of  acquisition  of  territory.'  According 
to  the  English  text  of  the  Treaty  of  Portsmouth,  Article  DL, 
"the  Imperial  Bussian  GoYemment  cedes  to  the  Imperial 

1  WhOAton  dbaeryes  that  fizm  mUitory  oooapation  traoBlbis  aU  the  rin^ti  of 
the  difplaoed  Borereignty  to  the  yiotor  ("  Intemational  Law,  part  ir.  o.  ii. 
«.  846  b,  p.  488).  The  deaoent  of  the  Japanese  oq  Sakhalin  was  one  nninterropted 
eaxwg  of  oonqnest  from  their  landing  in  July,  1905,  to  the  aotion  at  Naibnti,  in 
the  weetern  region  of  the  island,  which  was  fonght  on  Angost  80,  the  day  after 
the  oritioel  sitting  of  the  Portsmouth  Oonfeienoe  (of.  Professor  P.  De  Marten's 
artidle  in  the  North  Amerieam  JBao<MO,  November,  1905,  p.  644). 

s  Cf.  Sir  B.Fhillimore's*' International  Law,"  vol  iiL  a  526,  p.  652,  referring 
to  pp.  888-81,  tit  Teroero,  Seooion  Goesta;  8.a  lis.  of  the  *<Elementos  del 
Deieoho  Intemaoional  obra  postifma,"  de  Don  Jos^  Maria  de  Pando,  Ministro  de 
Estsdo  qne  fa^  en  1823.  .  •  .  De  Bayne?al  points  out  that  the  usage  of  nations, 
as  iastanoed  by  treaty,  differs  from  the  Roman  law  in  distingoishing  between 
conquest  oonflrmed  by  treaty  and  military  ooonpation  of  tenitory  (iL  pp^  156^ 
157,  note  85).  Bnt  it  has  always  been  recognised  that  the  law  of  nations,  as 
regaids  treaty,  is  not  derived  from  the  Roman  law. 

•  E.g.  In  the  Treaty  of  Utrecht,  1718,  between  Lonis  XIV.  and  Fredeilo 
WilUam  of  Pmssia,  it  is  said  (Article  7),'*  que  la  partie  du  qnartier  de  Goildres 
que  possede  et  oocupe  le  Roi  de  Pmsse  Ini  est  o^^  h  la  perpetuity"  In 
the  preliminaries  of  the  Peace  of  1788  between  France  and  England,  it  Is 
said,  respecting  the  Isle  of  Tobago  (Article  7),  *<que  le  Roi  de  la  Qraade- 
Bretagne  c^dera  h  la  France  I'lle  du  Tobaga**  This  island  wa^  at  the  time 
of  the  treaty,  occupied  under  the  title  of  conquest  by  the  French,  and  therefiHe 
its  oe«ion  exhibits  some  resemblanoe  to  that  of  Sakhalin. 
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Gk)Yernmeiit  of  Japan  in  perpetuity  and  foil  sovereignty  the 
sonihem  portion  of  the  island  of  Sakhalin  and  all  islands 
adjacent  thereto  and  public  works  and  properties  thereon** 
(TimeB,  October  17, 1905).  By  Article  XV.  of  the  Treaty  of  Th6laii«tg» 
Portsmouth  it  is  provided  that  '^  the  present  treaty  shall  be  tmtiet, 
signed  in  duplicate  in  both  the  English  and  French  languages. 
The  texts  are  in  absolute  conformity,  but,  in  cases  of  discrepancy 
in  interpretation,  the  French  text  shall  prevail.''  The  Japanese 
plenipotentiaries  signed  the  English  version,  the  Bussian  pleni- 
potentiaries signed  the  French  version.  The  Portsmouth  Peace 
Conference  and  Treaty  inaugurate  the  introduction  of  the 
English  language  as  a  language  of  diplomacy.  After  the 
revival  of  letters,  the  Latin  tongue  became  the  universal 
one  as  to  the  public  ?rritings  between  the  Powers  of  Europe, 
particularly  between  those  who  spoke  different  languages; 
and  many  States  preserved  it  as  their  State  language ;  for 
instance,  the  Empire,  Denmark,  Great  Britain,  the  Pope, 
Portugal,  Sweden,  and  the  United  Provinces.  These  States 
made  use  of  it  as  well  in  their  letters  of  ceremony,  as  in  those 
they  sent  to  other  States.  But  France,  Bussia,  and  Turkey 
employed  their  native  language  as  their  State  languftge. 
Translations  were,  however,  annexed  to  the  writings  they  sent, 
and  Bussia  generally  sent  her  letters  of  council  in  French.^ 

1  Cr.  G.  F.  yonIIarten*f<'lAwof  Naiioii8,''(1802)bk.  tL  8. 4,  p.  191,  referring 
to  F.  0.  De  Mowr,"  Vga  den  Eaiop&iaohen  Hof-nnd-Staato  Sproohen  naoh  deien 
Gebraaoh  im  Beden  nnd  lohreiben/' Frankfort,  1758.  After  the  Peace  of  Nim^gnen 
the  French  language  became  general  among  the  foreign  powers  in  their  ocaferenoes 
and  treaties  (cflGQmtedeBiTarol,<'DiaeertatloniarrnniTerBalit^de  la  langne 
Fran^aiae,"  Berlin,  1784,  p.  88).  The  Frinoes  of  Qermanj  began  tomakenae  of 
the  French  langnage  in  their  treaties  with  each  other  at  the  peace  of  Brealao, 
1742  (0.  Moaer,  "Teachner  Friedenachlnaa  mit  Anmerknngen,'*  p.  48,  and  the 
foUowhig).  Mr.  D.Beal  relates  (YoLv-ciii  p.  558)  that  the  Torka  do  not  regaid 
thoae  treatiea  aa  obligatory  which  are  not  in  their  langnage,  and  thia  obliges 
those  who  treat  with  them  to  draw  np  their  treaties  in  the  two  langnages  (cfL 
O.  F.  Marten's  *>Law  of  Nations,"  (1802)  bk.  yiii  o.  tIL  p.  849).  St  Didier 
speaks  of  the  nniTeraality  of  the  nse  of  the  French  langnage  at  Nimegnen.  The 
two  Danish  ambaaaadon  need  it  at  that  Oongreaa,  aa  Gonnt  Oldenburg  only 
knew  (German  beaidea  French  (**  Hiatoire  dee  Negodationa  de  Nim^en,"  i  25). 
The  foUowing  fiacta  on  thia  anbject  are  collected  in  Bemaid'a  "Lectorea  on 
Biplomaey,"  lecture  ill.  p.  158:  The  Venetian  envoy,  Giuatinian,  at  an 
audience  granted  to  him  by  Franda  L,  addreaaed  the  king  in  Latin.  Ambas- 
aadora  addreaaed  Henry  VIII.  in  Latin.  The  Qpaniah  embaaay,  aent  to  conclude 
a  treaty  of  peace  with  Jamea  I.  in  1608,  need  aometimes  Latin,  and  aometimea 
French  (EUis'a  **  Orig.  Lettera,"  see  series  iiL  207).     Sir  B.  Fanshawe,  at  his 

2b 
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Intopretation     Another  rule  of  interpretation  partionlarly  adapted  to  the 
^eM«r^        case  of  treaties  of  peace  is  that  a  signatory  State  cannot 
stipulate  that  its  subjects  whom  it  has  abandoned  to  the  other 
belligerent  in  the  course  of  the  war  should  give  themselres  up. 
A  treaty  of  peace  naturally  and  of  itself  only  relates  to  the 
war  which  it  terminates ;  and  unless  there  was  military  com- 
pulsion in  the  above  case,  it  is  not  considered  an  incident 
of  war.^    A  treaty  of  peace  differs  from  other  treaties  in  its 
effect    It  restores  the  two  enemies  to  their  natural  state,  and 
necessarily  inyolres  their  reconciliation  and  the  cessation  of 
hostilitiea* 
Whether  prior     A  further  question  of  great  interest,  is  whether  the  com- 
abrogitedbj   mencement  of  war  abrogates  all  prior  treaties  between  the 
^'^'  belligerenta    It  seems  certain  that,  assuming  the  general 

maxim  to  be  that  war  if9ofaoio  abrogates  treaties  between  the 
belligerents,  there  is  an  exception  in  the  case  of  treaties  which 
expressly  proyide  for  the  contingency  of  the  breaking  out 
of  war  between  the  contracting  parties.  For  example,  the 
10th  article  of  the  Treaty  of  1794,  between  the  United  States 
and  Great  Britain,  stipulated  that  ''neither  the  debts  due 
from  individuals  of  one  nation  to  individuals  of  the  other,  nor 
shares,  nor  moneys,  which  they  may  have  in  the  public  funds, 
or  in  the  public  or  private  banks,  shall  ever,  in  any  court  of 
war,  or  national  differences,  be  sequestered  or  confiscated.'' 
In  the  controversy  which  arose  between  Great  Britain  and 

lint  andienoft  in  Madrid,  deUTwed  hit  mflwngtt  flnl  in  Engliah,  theninBpaBish. 
At  Bytwiok,  where  this  ooimtiy  mediated,  the  prooeedings  of  the  OGnferenoe 
were  opened  in  French,  and  answered  in  Latin.  Estndes  and  Oolbert  ezooaed 
themselTee  for  speaking  French  on  the  plea  that  they  had  forgotten  their  Latin. 
At  Nimegnen,  the  Frenoh  oompeUed  the  Danes  to  yield  the  point  that  aU 
diplomatio  interoonrse  should  be  F^renoh  on  their  side,  Latin  on  the  side  of  the 
Danes;  the  latter  having  pleaded  either  for  Latin,  or  the  right  to  treat  in 
Danish.  Professor  Moontagae  Benaid  eonoindes  that *Fk«noh  seems  to  ha^e 
established  itself  as  a  common  laagoage  for  politios  and  sooietj  dnzing  the  latter 
half  of  the  seventeenth  century."  This  was  doubtless  true  at  the  time  it  was 
written.  But  the  inference  from  the  mediation  of  President  Boosevelt  in  May^ 
1905,  the  active  part  assumed  by  the  United  States  as  a  power  of  the  first 
rank,  and  the  Anglo-Japanese  AUiaoce,  is  that  the  English  langusge  is  now  a 
serious  rival  of  the  Frenoh  as  the  language  of  diplomacy.  The  Treaty  of 
Portsmouth,  September  5, 1905^  constitutes  the  first  great  padficatory  settlement 
drawn  up  in  the  Bnglish  language,  apart  from  treaties  oonoliided  between 
Great  Britain  and  the  United  SUtes. 
«yattel*s<«DroitdssGenB,''LiY.o.iT.a42.  •  Ibid.,  L  iy.  o.  L  a  8. 
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the  United  States  in  1814,  respecting  rights  of  fishery  eon- 
ceded  to  the  subjects  of  the  latter  State  under  the  Treaty 
of  Paris,  1783,  it  was  contended,  in  Earl  Bathaist's  note, 
that  there  is  no  exception  to  the  role  that  treaties  are  pat 
and  end  to  by  a  snbseqnent  war  between  the  same  parties* 
Bat  it  was  also  conceded  that  it  was  by  no  means  onosoal  to 
meet  recognitions  and  acknowledgments  of  title  in  treaties 
which  are  in  the  nature  of  perpetual  obligation,  such  as 
the  recognition  of  American  independence  in  the  Treaty 
of  1783.^  From  the  point  of  view  of  usage,  an  incident 
which  arose  in  the  international  discussion  of  the  Spanish 
marriages  of  Louis  Philippe  in  1846,  seems  to  show  that  an  ex- 
ception to  the  rule  that  war  annuls  treaties  may  be  admitted 
in  the  case  of  recognitions  and  acknowledgments  of  title. 
At  that  occasion,  M.  Guizot,  Lord  Palmerston,  and  the  Spanish 
Minister,  Xavier  de  Isturiss,  admitted  the  validity  of  the 
renunciation  by  the  Duke  of  Orleans,  for  himself  and  his 
successors,  of  any  title  to  the  throne  of  Spain  contained  in 
the  Treaty  of  Utrecht  This  clearly  establishes  the  exception, 
in  view  of  the  two  wars  between  France  and  Spain  in  1807 
and  1823.  If  war  annulled  treaties,  the  Treaty  of  Utrecht 
1718  was  annulled  in  1846,  as  regards  France  and  Spain. 
Sir  B.  Phillimore,  who  considers  that  both  the  theory  and 
usage  of  international  law  support  the  maxim  that  war 
ipso  facto  abrogates  treaties  between  belligerents,  admits  the 
validity  of  the  exception  as  regards  permanent  arrangements 
of  national  and  international  rights,  like  those  relating  to 
the  balance  of  power  and  the  renunciation  by  the  Duke  of 
Orleans  contabed  in  the  Treaty  of  Utrecht*  In  the  debates 
in  the  House  of  Lords  at  the  period  of  the  Peace  of  Amiens 
(1803),  every  speaker  who  had  any  pretensions  to  be  con- 
sidered a  jurist  affirmed  the  doctrine  that  treaties  were 
abrogated   by  the   breaking  out   of  war.'    Lord    Grenville 

>  Wheaton's  **InteniatioiuJ  Law,**  4fh  ed:,  pt  iL  o.  ii.  ■.  272,  raferring  to  note 
of  Earl  Bathnnt  to  Mr.  J.  Q.  Adama,  October  80,  1815;  Amarioan  State 
Papers,  foL  ed.  1834,  ToL  !▼.  p.  854. 

•  Sir  B.  PhilUmore's  **  International  Law,**  Tol.  iii.  pt.  xii  c.  IL  s.  537. 

*  Debate  on  the  Treaty  of  Amiens  (1802),  Haoflard's  **  Parliamentaiy  HUtorr/* 
ToL  zxxtL  (1801-6),  p.  164  el  9eq. 
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observed  that  the  basis  of  every  negotiation  must  be  either 
the  status  quo  ante  beUum  or  the  uti  possidetis,  and  farther, 
oompUdned  that  the  Treaty  of  Amiens  did  not  stipulate  for 
the  renewal  of  all  or  most  of  the  treaties  subsisting  between 
the  States  recently  belligerent  This  masterly  summary  of 
the  situation  created  by  the  Peace  of  Amiens  has  a  certain 
relevance  to  the  Treaty  of  Portsmouth.  The  Conference  of 
Portsmouth,  in  the  judgment  of  Professor  F.  De  Martens,  has 
created  ^a  completely  new  state  of  things  in  the  Far  East^**  ^ 
and  therefore  affords  an  instance  of  a  peace  on  the  basis 
of  lUi  possidetis.  The  rationale  of  the  principle  that  the  basis 
of  a  treaty  of  peace  must  either  be  the  status  quo  ante  heUum 
or  the  uH  possidetis  is  that  in  neither  case  does  such  a  course 
involve  any  confession  from  either  belligerent  that  he  is  wrong.* 
In  the  debates  in  the  House  of  Commons  on  the  Treaty  of 
Amiens,  Mr.  Pitt  admitted,  expressly  or  by  implication,  the 
doctrine  that  treaties  are  abrogated  by  war.  Sir  R  Phillimore 
observes  that  till  the  Declaration  of  Paris,  1856,  England  in 
her  treaties  of  peace  was  invariably  silent  upon  questions  of 
maritime  international  law.  It  seems^  on  the  other  hand, 
indubitable  that  the  current  of  authority  in  this  country  has 
always  been  that  treaties  are  extinguished  by  war.  Lord 
Stowell  speaks  of  treaties  being  extinguished  by  war.*  For 
this  there  seem  to  be  two  reasons.  The  tendency  of  wars  to 
become  naval  being  relatively  modem,  no  general  settlement  of 
the  questions  of  the  law  of  maritime  belligerency  was  called  for 
till  the  Declaration  of  Paris,  1856.  Sir  B.  Phillimore  dis- 
tinguished a  declaration  from  a  treaty.  Again,  one  reason 
for  the  abstinence  of  Great  Britain  from  treaties  declaratory 
of  maritime  law  is  that  war  at  least  suspends,  if  it  does  not 
annul,  treaties.  Treaties  dedaring  points  of  maritime  law 
necessarily  effect  neutrals;  and  it  would  therefore  involve 
the  risk  of  controversy  with  neutrals  every  time  war  was 
declared.    The  Treaty  of  Portsmouth  did  not»  however,  rely 

>  North  Amerteam  Bevtew,  No.  598,  Kovember,  1905,  p.  64L 
*  ''Ba  Bumenda  est  in  paotig  .interpietatia|qim  (partes  qwad  beUi  jofliltiaiii 
qoam  maxim  aquet  **  (QiotiiiB,  ^  De  Jure  BeUi  ao  FMaB,"  1.  iiL  o.  zx.  a.  11, 

«  The  JFViw  JRki&0,  (1801)  4  0.  Bob.  M. 


RETURN  OP  PEACE — TREATY  OP  PORTSMOUTH.  373 

upon  the  general  rale  of  law  that  prior  treaties  are  abrogated 
by  war.  By  Article  XII  it  is  expressly  declared  that  the 
treaty  of  commerce  and  navigation  between  the  two  States 
that  existed  before  1904  had  been  annulled  by  the  war. 

Grotins  is  not  a  direct  aathority  on  the  question  of  the  AnthorHatiTe 
abrogation  of  treaties  by  war.^    It  may,  howeyer,  be  inferred  al)fogati<m  of 
that  this  was  his  opinion,  as  he  rejects  the  argument  by  ^^ijeoquont 
analogy  to  the  contrary  conclusion,  deriyed  from  the  rule  of  ^^* 
priyate  international  law,  that  contracts  between  individual 
subjects  of  belligerent  States  are  necessarily  suspended  during 
war  between  those  States,  but  are  not  annulled.*  It  is  the  State 
and  not  the  indiyidual  who  wages  war. 

Sir  B.  Phillimore  considers  that  the  yiew  that  pre-existing 
treaties  between  belligerent  States  reyiye  on  declaration  of 
peace  is  to  be  partly  ascribed  to  a  misapprehension  of  YatteL* 
In  this  passage  Yattel  only  contemplates  the  case  where 
parties  have  agreed  to  adopt  the  status  quo  cmte  heUwn.  A 
specific  renewal  of  prior  treaties  is  necessary  where  the  war 
has  been  waged  on  the  account  of  the  yiolation  of  some 
positiye  conyention> 

Yattel  obseryes  that  when  a  treaty  of  peace  '*  mentions  and 
confinns  other  treaties  of  prior  date,  these  constitute  a  part  of 
the  new  one,  no  less  than  if  they  were  literally  transcribed  and 
included  in  it"  ^ 

>  Sir  R.  FUminoiB'8'«Inieniaiioiial  Law,"  foL  iii.  pt  xiL  a  iL  a.  581. 
«  '•DeJiueBemaoPaoia,"Liii.azx.s.l6. 

•  ••  Droit  dee  Gena,"  L  iv.Je.  i2. 

*  An  initanee  of  a  treaty  whioh  renewed  and  oonfirmed  a  great  nnmber  of 
prior  treaties  ooonrt  in  the  deflnitiye  treaty  of  peace,  1768,  between  England, 
France,  and  Spain.  By  Article  2  of  the  Treaty  of  Paris  the  foUowing  treaties 
were  renewed  and  oonflrmed:  Treaty  of  Westphalia,  16i8;  Treaty  of  Madrid, 
1667,  and  1670  (England  and  Spain);  Treaty  of  Nimegaen,  1678  and  1679; 
Treaty  of  Byswiok,  1697;  Treaty  of  Peace  and  Gommeroe,  Utrecht,  1718; 
Treaty  of  Baden,  1714;  Treaty  of  the  Triple  Alliance,  Hague,  1717 ;  Treaty 
of  the  Quadruple  Alliance,  1718;  Treaty  of  Vienna,  1788 ;  Definitive  Treaty  of 
Aix-LapChapeUe  of  1748;  Treaty  of  Madrid  (England  and  Spain),  1750  S 
Treaties  of  1668,  1718,  1715,  and  1761  (Spain  and  Portugal);  Treaty  of  1718 
(France  and  Portugal). 

• ''Droitdes  Oens,''LiT.aiLs.28.  Sir  B.  Phillimore  does  not  refer  to  this 
passage  of  Yattel  in  his  chapter  on  the  effect  of  war  npon  preyionsly  existing 
treaties  ('« International  Law,"  toL  iii.  pt.  ziL  a  ii.  s.  529).  Yet  it  seems  to  oon- 
firm  his  oonolnsion  that  war  abrogates  treaties,  since  it  implies  that  prior  treaties 
stand  in  need  of  confirmation.    As  dw,  therefore,  as  Yattel's  aathority  (probaUj 
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While  there  are  no  doubt  utterances  by  high  anthorities 
to  the  effect  that  prior  treaties  reme  on  the  return  of  peace/ 
the  usage  of  nations  as  instanced  in  the  recent  and  con- 
spicuous case  of  the  Treaty  of  Portsmouth,  1905,  tends  to 
confirm  the  opinion  of  Lord  Stowell,  that  treaties  are  extin- 
guished by  war.  It  should  be  noticed,  however,  that  there  is 
a  very  recent  treaty  which  directly  contrayenes  the  aboye 
principle.  By  Article  L  of  the  Anglo-French  Agreement, 
1904^  signed  at  London,  France  ^*  renounces  the  privileges 
established  to  her  advantage  by  Article  XIII.  of  the  Treaty 
of  Utrecht,  and  confinned  or  modified  by  subsequent  pro- 
visions." 

At  the  dose  of  the  War  of  American  Independence,  the 
Treaty  of  Utrecht  was  confirmed  in  ttro  treaties  of  peace,  to 
both  of  which  Great  Britain  was  a  party,  with  France  and 
Spain.'    But  the  Treaty  of  Paris,  1783,  seems  the  last  treaty 

the  highest)  is  oanoemed.  we  are  foroed  to  ooncliide  that  there  is  eonstdenhle 
gRmnd  for  doubt  on  the  qnestkm  whether  treaties  are  oapable  of  being  taoitly 
reviyed  on  declaration  of  peace.  Vattel  devotes  a  whole  chapter  to  the  dissoln- 
tion  of  treaties,  and  nowhere  says  that  pre-existing  treaties  are  dissolved  by 
war  and  do  not  revive  on  declaration  of  peace  nnless  mentioned  and  oonfirmed  in 
thetreatyof  peace  (**  Droit  des  Gens,"  1.  iicxiii).  It  is,  however,  necessary  to 
aUow  that  several  passages  in  this  chapter  induces  the  condnsion  that  in  his  view 
war  abrogates  existing  treaties.  Thns,  he  lays  it  down  that  the  tadt  renewal  of  a 
treaty  is  not  to  be  presnmed  on  slight  grounds,  bat  can  only  be  inferred  from  an 
act  of  such  a  nature  as  to  admit  of  no  doubt  that  it  was  done  in  pursuance  of  a 
treaty.  Again,  there  must  be  express  consent  to  the  renewal  of  a  treaty.  It  is 
oommon  ground  that  war  suspends  treaties  between  the  parties,  and  therefore 
prior  treaties  clearly  require  renewal.  The  violation  of  one  treaty  does  not 
necessarily  involve  the  canoellation  of  others,  but  may  do  so  at  the  option  of  the 
offended  party.  The  violation  of  one  article  in  a  treaty  may  cancel  the  whole. 
This  is  a  position  common  to  both  Orotius  (1-  u-  o.  xv.  s.  15)  and  Vattel  (**  Droit 
des  Gens,'*  1.  il  c  xiii.  s.  202).  This  position,  it  is  curious  to  note,  oonstitntes  a 
oomplete  vindication  of  the  American  position  in  the  fishery  dispute  of  ISli.  But 
the  able  arguments  of  Mr.  J.  Q.  Adams  do  not  contain  any  appeal  to  the  above- 
eited  authorities,  though,  as  far  as  authority  is  concerned,  the  reference  would 
have  been  dednve  in  favour  of  the  United  States.  Grotius  very  properly 
observes,  says  Vattel,  that  ''every  article  of  a  treaty  cairies  with  it  a  condition , 
by  the  non-performance  of  which  the  treaty  is  wholly  canceUed.**  The  Bnglish 
contention  that  the  abrogation  of  the  third  article  of  the  Treaty  of  Paris,  178S, 
was  consistent  with  the  observation  of  the  article  declaring  the  independenoe  of 
the  United  States,  seems  logically  untenable. 

*  The  SocUty,  dc.  v.  New  Haven,  5  Ourtis's  (Amer.)  *•  Beports,**  p.  498 ;  G.  F. 
Von  Ifarten's  **  Ueber  die  Emeuning  der  Vertrige  in  den  Friedenschlflssen  der 
Sorop&isehen  Machte,**  Gottingen,  1797,  s.  S ;  Moser,  **  Vennisohte  Abhandlungen 
ans  dem  Bnrop.  Volkerrecht,"  s.  8,  n.  (/) ;  Wildman,  vol.  i  p.  176. 

•  ^  Ann.  Beg.,'*  1783,  State  Does.,  828, 888. 
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wbich  renewed  the  Treaty  of  Utrecht ;  which  was  not  renewed 
either  at  the  Peace  of  Amiens,  1802,  or  by  the  Treaty  of 
Vienna,  1815.  Assuming,  therefore,  that  treaties  are  annulled 
by  war,  the  Treaty  of  Utrecht  must  have  been  annulled  for 
nearly  a  century.^  The  recognition  of  the  Treaty  of  Utrecht, 
inyolyed  by  the  declaration  of  Article  I.  of  the  Auglo-French 
Agreement  of  1904,  constitutes  an  undoubted  vindication  of 
those  writers  who  contend,  like  Yon  Martens,  that  treaties  are 
merely  suspended  by  war.  The  Supreme  Court  of  the  United 
States  has  equally  held  that  it  may  be  against  eyery  principle 
of  just  interpretation  to  hold  that  a  treaty  is  extinguished  by 
war.* 

After  overtures  by  one  of  the  belligerents,  or  a  tender  and  sequence  of 
acceptance  of  neutral  o£Bces,  the  normal  sequence  of  events  ^][^^^^ 
involves  the  appointment  of  plenipotentiaries  who  sign  the^^^^^^*^** 
treaty,  and  its  subsequent  ratification  by  the  Sovereigns  of  the 
belligerents.    It  is  not  usual  to  publish  the  treaty  even  to 
subjects  till  the  ratifications  have  been  exchanged.    Each  of 
these  stages  possesses  material  significance,  though  less  than 
formerly,  for  modem  diplomacy  has  removed  such  unnecessary 
ceremonial  as  retarded  negotiation  at  Osnabruck  and  Munster 
at  the  close  of  the  Thirty  Tears'  War  and  at  the  Peace  of 
Byswick.'    The  title  of  plenipotentiary  dates  from  about  the  The  title  of 
time  of  Vattel,  though  an  allusion  is  made  to  it  by  a  later  writer  ^l^*^^'^^' 
as  being  quite  modem.    It  was  devised  in  order  to  avoid  the 
disputes  which  arose  with  respect  to  ceremonial  and  precedence 
between  ambassadors.*    At  tiie  Treaty  of  Byswick,  1697,  pre- 
cedence was  considered  to  depend  upon  the  number  of  steps 
backwards  or  forwards  made  by  an  ambassador. 

At  the  Treaty  of  Berlin,  1878,  the  rule  observed  as  to  Precedence 
precedence  of  signatures  was  that,  in  the  copies  of  the  treaty  monioat the 
intended  for  each  power,  that  power  appeared  first  in  order,  ^|^^  ^^ 
the  others  following  alphabetically,  according  to  the  names 

>  •'Ann.  Beg^"lS02,  state  Doof^  SOS;  " Ann.  Seg^"  1814, State  Dooi.,  408 S 
••Ann.  Beg.,**  1815,  State  Dooa.,  410. 

'  AwMy.flle.  t.  N^w  Satfrn  (1828^  5  Oartl0,Bep.  498, per  Waahlngtan,  J. 

*  Of.  ProfeeeQr  Moimtagae  Bernard's  ••  Leotorea  on  Diplomacy,"  leotnre  i. 
p.  20 ;  and  Sir  B.  PhiUimore'a  *•  Intemattonal  Law,"  toL  iii  f.  518,  and  p.  644. 

«  G.F.]Carten's-LawofKations,"(1802)bk.viiLc.viLp.844. 
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of  each  country.  Thus,  in  her  own  copy,  Germany  waa  placed 
firsts  and  second  in  all  the  others,  the  word  <'  Allemagne  *'  taking 
precedence.  England,  appearing  as  **  Grande-Bretagne,'-  neces- 
sarily came  fourth,  except  in  her  own  copy,  where  she  was  first 
Six  copies  of  the  treaty,  written  on  paper,  in  addition  to  the 
bound  one,  were  to  be  sent  to  each  power  for  exchange  after 
ratification.  Seyen  copies  of  the^Treaty,  printed  on  parchment 
and  bound  in  red  morocco  leather,*were  then  placed  upon  the 
table  and  signed  ^by  the  plenipotentiaries,  their  seals  haying 
been  preyiously  aflSxed  by  the  secretaries.^  The  yery  recent 
Treaty  of  Algeciras  was  '*  done  in  one.  sole  copy,*'  which  waa 
deposited  in  the  archiyes  of  the  Spanish  Gtoyemment' 
Oertified  copies  were  to  be  handed  by  diplomatic  channels  to 
the  signatory  powers. 
Flenipoten-  In  the  introduction  of  the  Treaty  of  Portsmouth,  neither  of 
eayaja  eztiv  the  two  principal  negotiatonf.  Count  Witte  or  Baron  Komura, 
P^^J^  was  specifically  described  as  plenipotentiary,  but  a  detailed 
£2|^JJ^Jj&  notice  was  giyen  of  the  honours  each  had  respectiyely  gained, 
te^wr,  19057  M.  Takahira  was  described,  on  the  other  hand,  as  ^'Enyoy 
Extraordinary  and  Plenipotentiary;''  and  Baron  Bosen  as 
"Ambassador  Extraordinary  and  Plenipotentiary."'  G.  F. 
Martens  obseryes  that  ministers  (plenipotentiaries)  exchange 
their  full  powers,  or  else  they  put  them  into  the  hands  of 
the  mediator.  This  is  called  the  yerification  of  full  powers. 
At  the  Treaty  of  Westphalia  the  yerification  of  full  powers 
occupied  seyen  months.  The  exchange  of  full  powers  (pleins- 
pouyoirs)  at  a  modem  treaty  occupies  only  one  sitting.  The 
process  was  as  expeditious  at  the  Portsmouth  Peace  Conference 
of  1905  as  it  was  at  the  Treaty  of  Paris,  1856.*  The  proceedings 
at  Portsmouth  haye  been  designated  as  a  Conference  by 
Professor  F.  De  Martens  in  The  Norffi  Ameriean  Beviewt 
Noyember,  1905,  p.  641.  Professor  Mountague  Bernard  obseryes 
of  the  word  "  Conference  "  that  <'  it  is  applicable  to  any  meeting 
for  discussion,  but  also  that  it  has  during  the  last  thirty  or 

>  -Aim.Begn"1878,p.84. 

«  Of.  text  of  Treaty  in  Times,  April  9, 1906,  Aitide  128. 

•  Of.  Times,  October  17, 1905. 

*  Of.  Times,  Angiut  11, 1905;  and  FiofeBBor  Moantftgae  Bernard's  <*  Leotons 
on  Diplomacy,''  lectnre  L,  p.  20. 
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forty  years  been  used,  probably  as  more  flexible  and  nnosten- 
tations,  to  designate  meetings  which  woold  fonnerly  have  been 
called  **  Congresses."  The  latter  term  will  probably  be  reserved 
in  future,  if  employed  at  all,  for  assemblages  extraordinarily 
numerous,  or  of  extraordinary  importance/*  *  These  sentences 
anticipated  the  language  of  diplomacy  as  regards  the  great 
pacificatory  settlement  at  Berlin  in  1878.  It  is  to  a  certain 
extent  consistent  with  Professor  Mountague  Bernard's  con- 
struction of  the  term  **  Conference  "  that  it  should  have  been 
applied  to  the  proceedings  at  Portsmouth.  Though  those 
negotiations  were  of  extraordinary  importance,  they  did  not 
inyolve  the  assemblage  of  the  plenipotentiaries  of  a  great 
number  of  States.  But  the  highly  important  negotiations 
at  Algeciras,  where  the  plenipotentiaries  of  the  thirteen  States 
attended,  suggest  that  the  term  <<  Conference"  has  taken  the 
place  of  **  Congress."  While  the  Portsmouth  Conference  sat 
for  only  three  weeks,  the  Algeciras  Conference  lasted  from 
January  6  to  April  7, 1906.'  Yattel  .defines  ''  Congresses  "  as 
"assemblies  of  plenipotentiaries  appointed  to  find  out  means 
of  conciliation,  and  to  discuss  and  adjust  the  reciprocal  pre- 
tensions of  the  contending  parties."^  Yattel  does  not  appear 
to  distinguish  m  any  essential  respect  between  a  conference 
and  a  congress.  G.  F.  Yon  Martens  considers  a  conference 
merely  a  sitting  of  a  congress.* 

It  has  been  obserred  of  Algeciras  Conference  that  **  the 
abdication  by  Morocco  of  the  practical  exercise  of  sovereignty 
in  her  eight  principal  seaports  entails  several  curious  con- 
sequences. Can  these  ports  be  the  subject  of  hostile  action 
directed  against  Morocco?  Who  will  support  the  police 
against  an  insurrection  or  a  raid?  What  law  will  the  police 
enforce,  and  who  will  be  its  judicial  interpreters?  An 
endless  series  of  difficulties  may  arise  from  the  anomalous 
situation  which  is  the  outcome  of  the  Algeciras  debates. 
Harmonius  co-operation  can  hardly   be  expected  from  the 

*  "  Lectures  on  Diplomaoy,"  i.,  28. 

■  Gf.  the  IVniM,  April  9, 1900,  for  the  General  Act  of  the  AlgedrMOonfereiioe. 

»  •*  Droit  des  Gena,"  1.  u.  o.  xtUI.  i.  830. 

«  ''Law  of  Kationa,"  (1802)  hk.  TiiL  o.  yii.  s.  8,  p.  SM. 
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multiple  ooDtrol  to  be  exercised  by  the  Oonferenoe  Powers 
over  the  finance  of  Morocco.    Its  complicated  pronsions  seem 
designed  to  promote  uncertainty  and  conflict.    An  important 
danse,  however,  is  that  by  which  Morocco  undertakes  to  allow 
aliens  to  purchase  land  and  buildings."  ^ 
Whether  rati-      The  question  whether  ratification  is  necessary  to  the  validity 
neeeeniT  to    of  a  treaty  has  been  long  the  subject  of  a  controversy  rather 
af^^eiK^^  ^  theoretica]  than  practical.    Bynkershoek  discusses  the  question 
whether  a  sovereign  is  bound  to  ratify  the  act  of  a  plenipo- 
tentiary who  has  exceeded  his  secret  instructions  in  signing 
a  treaty,  but  has  done  so  in  accordance  with  his  public  full 
powers,  the  hypothesis  being  that  the  secret  instructions  con- 
tradict the  general  letter  of  credenca    He  seems,  however,  to 
consider  that  the  question  is  of  little  practical  importance. 
According  to  Bynkershoek,  the  usage  of  nations,  at  the  time 
when  he  wrote,  required  a  ratification  by  the  sovereign  to  give 
validity  to  treaties  concluded  by  his  minister,  in  every  instance, 
except  in  the  very  rare  case  where  the  entire  instructions  were 
contained  m  the  full  power.*  According  to  Grotius,  the  sovereign 
is  bound  by  the  acts  of  his  ambassador,  within  the  limits  of  his 
patent  power,  although  the  latter  may  have  transcended  or 
violated  his  secret  instruction&*   To  inquire  whether  a  sovereign 
is  bound  to  ratify  a  treaty  signed  by  a  plenipotentiary,  and 
whether  ratification  is  necessary  to  the  validity  of  a  treaty,  is 
clearly  only  to  put  the  same  question  in  two  different  ways. 
Pufendorf  raises  the  question — Whether  the  agent  shall  oblige 
his  principal,  if  he  exceed  his  private  and  secret  orders,  yet  so 
as  to  keep  within  his  open  commission  ?    The  great  Swedish 
authority  on  international  law  concludes :  "  I  am  still  tied  to 
perform  to  the  third  person  what  was  then  granted   in  my 
name.    For  otherwise  there  could  be  no  manner  of  safety  in 
treating  by  commissioners,  it  being  ever  to  be  feared  lest  their 
secret   directions   should   differ   from   their  open   powers; 
neither  could  there  be  a  more  specious  pretence  to  be  made 

>  a.LawMagatinBamdBeH0W,UAj,l9O^p.9i^  ThiBlartpiOTision  isnol 
oomplately  satisfiMtoiy,  in  Tiew  6f  the  eeqaenoe  of  e?eiiti  horn  whioh  the 
Japeneee  house-tax  oaee  arose. 
'  Bynkenhoek,  ''Qwet  Ju.  Pab.,"  L  it  a  viL 
«  Oiotiiis,  «*  PeJiue  Belli  aoPaeis,"Ub.U.  a  zi.  1.12. 
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use  of  to  overthrow  all  affairs  transacted  by  mediation,  and  to 
deoeive  and  abuse  men  with  yain  treaties."  ^ 

This  opinion  of  the  earlier  poblic  jurists,  founded  upon  the 
analogies  of  the  Boman  law  respecting  the  contract  of  mandate 
or  commission,  has  been  contested  by  more  recent  writers. 
The  position  of  Grotins  seems  susceptible  of  elucidation  on 
historical  grounds,  since  the  ^De  Jure  Belli  ac  Pads*'  was 
published  more  than  twenty  years  before  the  Peace  of 
Westphalia,  1648 — ^the  first  great  era  in  the  diplomatic 
history  of  Europe,  which  was  chosen  as  a  point  of  departure 
by  Eoch  in  his  "Histoire  de  Traite's  de  Paix,"  and  by 
Wheaton  in  his  ''Bistoire  des  Prpgrte  du  Droit  des  Gen&*'' 
Becent  historical  research  has  tended  to  induce  doubts  whether 
the  analogy  drawn  by  the  earlier  public  jurists  between  a 
public  treaty  between  two  States  and  the  Boman  law  contract 
of  mandate  or  commission  can  be  maintained,  since  Justinian  is 
known  to  have  ratified  treaties.  Both  the  preliminaries  and 
the  definitive  treaty,  concluded,  in  561  A.D.,  by  the  Boman 
Emperor  Justinian,  with  Chosroes,  King  of  Persia,  were  not 
merely  signed  by  the  respective  plenipotentiaries,  but  sub- 
sequently ratified  by  the  two  monarchs,  and  the  ratifications 
forme4y  exchanged.^  As  the  age  of  Justinian  was  not  an  age 
of  innovation,  it  has  been  inferred  from  this  historical  fact 
that  at  the  date  of  the  treaty  of  561  A.D.,  ratification  must  have 
been  deemed  necessary  by  the  general  usage  of  nations  to  give 
validity  to  treaties  concluded  under  full  powers.* 

Yattel  observes:  '' Sovereigns  treat  with  each  other  through 
the  medium  of  agents  or  proxies  who  are  invested  with  sufficient 
powers  for  the  purpose;  and  are  commonly  called  pleni- 
potentiaries. To  their  office  we  may  apply  all  the  rules  of 
natural  law  which  respect  things  done  by  commission.  The 
rights  of  proxy  are  determined  by  the  instructions  that  are 
given  him :    he  must  not  deviate  from  them ;    but  every 

>  Vid0'*U€ameB  toaohant lea  AmbMndeon." pp.  5S2, 5S8, 588, lefemd  by 
Fofendor^  **  De  Jue  NatanD  et  GenW  L  iU.  o.  ix.  a.  2. 

*  Cf.  ^feMor  Monntagne  Bernard's  **  Leoturea  an  Diploma^,**  leotore  i. 
p^  5;  and  Wheaton's<« International  Law,**  pt.  iii  o.  a  0.  278. 

'  Barbeyrao,  "Hlstoire  dea  Anoiena  Trait^"  parUe  ii.  p.  295. 

*Wiinn,«'Die  Batifloation  Ton  Staatarer  trlgen,  Dentaohe  Yiertdjahaa- 
fiohift,"  nr.  29. 
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promiBe  which  he  makes  in  the  terms  of  his  oommissioii,  and 
within  the  extent  of  his  poweis,  is  binding  on  his  oonstitaent** 

^At  present,  in  order  to  avoid  all  danger  and  difficulty, 
princes  reserve  to  themselves  the  power  of  ratifying  what  has 
been  oonduded  upon  in  the  name  of  their  ministers.  The 
plenipotentiary  commission  is  but  a  procnration  ewn  libera. 
If  this  commission  were  to  have  its  fall  effect,  they  could  not 
be  too  circumspect  in  giving  it  But  as  princes  cannot  other- 
wise than  by  force  of  arms  be  oompelled  to  fulfil  their  engage- 
ments, it  is  customary  to  place  no  confidence  in  their  treaties 
till  they  have  agreed  to  and  ratified  them.  Thus,  as  every 
agreement  made  by  the  minister  remains  invalid  till  sanctioned 
by  the  prince's  ratification,  there  is  less  danger  in  vesting  him 
with  uulimited  powers.  But  before  a  prince  can  honourably 
refuse  to  ratify  a  compact  made  in  virtue  of  such  pleni- 
potentiary commission,  he  should  be  able  to  allege  strong  and 
substantial  reasons,  and,  in  particular,  to  prove  that  his  minister 
has  deviated  from  his  instructions.''^ 

In  The  Eliza  Anm,  (1818)  1  Dods.  244, 248-9,  Lord  StoweU 
held  that  a  treaty  of  peace  is  binding  on  the  contracting 
States  from  the  date  of  exchange  of  ratifications,  and  not  from 
the  date  of  .the  signature  of  the  treaty ;  and  therefose  that 
enemy  vessels  seized  in  the  interval  were  good  prize.  In  The 
Eliea  Anne,  eupra,  the  validity  of  a  treaty  of  peace  between 
Sweden  and  Great  Britain  was  in  question.  The  treaty  was 
signed  by  the  plenipotentiaries  of  the  two  countries  on  July  18, 
1813,  and  was  ratified  by  the  Prince  Begent  of  Great  Britain 
on  August  4th,  and  by  the  King  of  Sweden  on  the  17th  of  the 
same  month.  The  vessels  were  American,  and  therefore,  at  the 
time,  enemy  vessels.  They  were  seized  by  a  British  ship  of 
war  in  Hanoe  Bay  on  August  11, 1812. 

Lord  StoweU  observed  that  *^the  question,  therefore,  comes 
to  this :  whether  a  ratification  is  or  is  not  necessary  to  give 
effect  and  validity  to  a  treaty  signed  by  plenipotentiaries. 
Upon  abstract  principles  we  know  that,  either  in  public  or 
private  transactions,  the  acts  of  those  who  are  vested  with  a 
plenary  power  are  binding  upon  the  principal  But,  as  this 
^  *<  Dxoit  d«s  Geni,'' L  iL  0.  xiL  ■.  156. 
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rule  was  attended  with  inconyenience  in  many  cases,  the  later 
usage  of  States  has  been  to  require  ratification,  althoagh  the 
treaty  may  haye  been  signed  by  plenipotentiaries.  Accord- 
ing to  the  practice  now  preyailing,  a  subsequent  ratification  is 
essentially  necessary ;  and  a  strong  confirmation  of  the  truth 
of  this  position  is,  that  there  is  hardly  a  modem  treaty  in 
which  it  is  not  expressly  so  stipulated;  and,  therefore,  it  is 
now  to  be  presumed  that  the  powers  of  plenipotentiaries  are 
limited  by  the  condition  of  a  subsequent  ratification.  The 
ratification  may  be  a  form,  but  it  is  an  essential  form ;  for  the 
instrument,  in  point  of  legal  efficacy,  is  imperfect  without  it. 
I  need  not  add,  that  a  ratification  by  one  power  alone  is  in- 
sufficient ;  that,  if  necessary  at  all,  it  must  be  mutual ;  and 
that  the  treaty  is  incomplete  till  it  has  been  reciprocally 
ratified."  The  decision  in  this  case  is  all  the  more  significant 
as  there  were  certain  words  in  the  treaty  of  1813  between 
Great  Britain  and  Sweden  from  which  it  might  be  inferred 
that  ratification  was  intended  to  haye  a  retroactiye  effect,  so  as 
to  render  inyalid  acts  of  war  done  in  the  interyal  between 
signature  and  ratification.  A  preyious  decision  of  Lord  Stowell 
contains  a  dictum  that  ^  in  matters  of  treaty,  the  act  of  ratifi- 
cation may  be  said  to  operate  with  retrospectiye  effect,  to 
confirm  the  terms  of  the  definitiye  treaty  from  the  date  of  the 
preliminary  articles.''^  It  therefore  becomes  rather  difficult 
to  understand  the  ruling  of  Lord  Stowell  in  the  later  case.  If 
ratification  has  a  retrospectiye  effect  so  complete  as  to  confirm 
the  definitiye  treaty  from  the  date  of  the  preliminary  articles, 
d  fortiori  ratification  ought  to  haye  a  retroactiye  effect  as 
regards  acts  of  war  done  in  the  much  shorter  interyal  between 
the  signature  of  the  definitiye  treaty  of  peace  and  its  ratifica- 
tion by  both  belligerents.  At  the  Peace  of  Westphalia,  1648, 
there  was  an  interyal  of  six  years  between  the  date  of  the 
signature  of  the  preliminary  articles  of  peace  and  the  signature 
of  the  definitiye  treaty.  In  the  case  of  the  war  of  the  Spanish 
succession,  two  years  ago  elapsed  between  the  date  of  the 
signature  of  the  preliminaries  of  peace  and  that  of  the  definitiye 
treaty  of  Utrecht.  In  the  case  of  the  Franco-German  war, 
'  The  SMe,  (1804)  5  C.  Bobi  174, 190. 
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nearly  three  months  elapeed  between  the  two  datee.  There  is, 
no  doubt,  a  tendency  for  the  interval  between  preliminaries  of 
peace  and  the  definitiye  treaty  to  become  shorter,  bat  this  was 
not  so  marked  in  Lord  Stowell's  time  as  it  is  now.  In  the 
negotiations  which  led  up  to  the  Treaty  of  Portsmonth  between 
Japan  and  Bnssia  there  were  no  preliminary  articles  of  peace 
signed.  In  any  case,  Lord  Stowell  clearly  maintained  the  view 
that  ratification  is  the  point  from  which  the  treaty  most  take 
effect. 

In  modem  times.  Sir  R  Phillimore^  and  Elaber*  hare 
reverted  to  the  opinion  of  Orotins  and  Wicqnefort  that  ratifica- 
tion of  a  treaty  is  not  necessary. 

Under  the  convention  of  Jnly  15,  1840,  between  Austria, 
Great  Britain,  Prussia,  Buada,  and  Turkey,  the  treaty  was  not 
only  held  binding  from  the  date  of  its  signature  by  pleni- 
potentiaries, but  its  execution  was  actually  conunenced  before 
the  date  assigned  for  the  exchange  of  ratifications.  But  in 
this  case  mutual  ratification  was  dispensed  with  under  secret 
instructions,* 

Professor  Mountague  Bernard,  writing  of  the  rule  that  the 
full  force  of  a  treaty  dates  only  from  the  exchange  of  ratifica- 
tions, observes :  "  It  is  a  settled  role,  with  the  advantage,  which 
a  settled  rule  possesses,  of  being  a  thing  ascertained  and  indis- 
putable. It  is  an  extra  precaution,  an  artificial  safeguard, 
against  improvident  or  ill-considered  engagements^  exaotiy 
analogous  to  those  rules  of  private  law  which  require  for  certain 
private  contracts  a  specified  form  of  words,  a  notarial  act,  a 
payment  of  earnest,  or  a  signature.  That  it  is  salutary  and 
convenient,  is  an  opinion — sound,  I  have  no  doubt^  but  which 
may  be  disputed  like  any  other  opinion ;  that  it  is  a  setUed 
rule  is  a  fact  which  may  be  proved  by  evidence  like  any  other 
fact''* 

If  the  dear  and  precise  view  of  Bynkershoek  is  adopted, 
that  the  usage  of  nations  is  the  law  of  nations,  it  would  be 

^  <<Iiitenistioiuaiiaw,''ToLU.a52,p.65. 

'  ''DzoitdMG6iia,''ModernederEiizope,al42. 

*  Whea«(m*a*«InterDatloiua  Law,**  pi  iii  a  U.  s.  261. 

*  Four  Leotora  oa  Diplomaoy,  No.  lY.  p.  173. 
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di£SouIt  to  deny  that  motoal  ratification  is  essential  to  give 
fall  force  to  a  treaty.  Thd  great  advance  historical  research 
has  made  in  modern  times  invalidates  Yattel's  suggestion  that 
the  necessity  of  mntoal  ratification  by  the  sovereign  power 
was  first  appreciated  in  1758.  Finally,  the  treaty  of  Portsmouth 
has  conformed  to  invariable  usage  in  this  respect^  By  Article 
XIY.  of  the  treaty  it  is  provided :  ^'The  present  treaty  shall 
be  ratified  by  their  Majesties  the  Emperor  of  Japan  and  the 
Emperor  of  All  the  Bussias.  Such  ratification  shall,  with  as 
little  delay  as  possible,  and  in  any  case  not  later  than  fi&y 
days  from  the  date  of  the  signature  of  the  Treaty,  be  announced 
to  the  Imperial  Qovemments  of  Japan  and  Bussia  respectively 
through  the  French  Minister  in  Tokio,  and  the  Ambassador 
of  the  United  States  in  St  Petersburg,  and  from  the  date  of 
the  latter  of  such  announcements  this  treaty  shall  in  all  its 
parts  come  into  full  force,  The  formal  exchange  of  ratifica- 
tions shall  take  place  in  Washington  as  soon  as  possibla*' 

'  It  is  notem>rthy  that  this  article  of  the  Treaty  of  Portsmouth 
bears  great  resemblance  to  the  eleventh  article  of  the  Treaty  of 
Ghent,  concluded  at  the  termination  of  the  war  between  Great 
Britain  and  the  United  States  in  1814.*  The  war  of  1812-4 
between  the  United  States  and  this  country  affords  a  striking 
analogy  to  the  Busso-Japanese  War  in  respect  of  the  circum- 
stance that  belligerent  operations  were  proceeding  while  peace 
negotiations  were  being  conducted  at  a  spot  on  neutral 
territory. 

In  an  article  written  immediately  after  the  Peace  of  Ports- 
moth,  Professor  F.  De  Martens  observed :  **  If  one  runs  over 
the  history  of  these  diplomatic  negotiations  whose  purpose  it 
was  to  conclude  a  peace  between  two  warring  nations,  it  will 
be  found  that  almost  never  have  belligerent  governments  begun 
negotiations  until  military  operations  were  first  suspended. 

1  The  eiMntial  dates  in  thli  caae  are,  aignatnre  of  treaty,  September  5: 
ratifioaticm,  September  21 ;  ezohaage  of  ratifications,  October  17, 1905. 

*  The  Treaty  of  Ghent  was  signed  December  24, 1814,  and  the  ratifloations 
were  exchanged  February  18, 1815.  The  eleyenth  article  nms :  **  This  treaty 
wben  the  same  shall  have  been  ratified  on  both  sides  withoat  alteiatioQ  by 
either  of  the  oontiaoting  parties,  and  the  ratifloations  mntnally  ezohanged,  shall 
be  binding  on  both  parties;  and  the  ratlfioations  shaU  be  exohanged  at  Wash- 
ington,  in  the  space  of  four  months  from  this  date,  or  sooner  if  praotioaUe." 
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It  might  even  be  piodaimed  as  a  leoognized  principle  of 
international  law  that  a  suspension  of  arms  or  an  armistioe 
should  always  precede  peace  negotiations.    Thus,  if  we  examine 
the  peace  treaties  since  the  beginning  of  the  last  century,  we 
find  that  a  truce  was  invariably  declared  before  the  diplomats 
came  together."  * 
muXhn  eon-        There  are,  howeyer,  several  conspicuous  exceptions  to  what 
gi^SvSoe  ^    Professor  F.  De  Martens  contends  is  a  rule  of  international 
Jjjjj"j^^  law.    At  the  last  phase  of  the  Thirty  Tears'  War,  «the 
tion.  negotiations  (at  Munster  and  Osnabruck)  fluctuated  from  day 

to  day  with  the  vicissitudes  of  the  war,"  '  and  this  condition  of 
affairs  continued  for  four  years  as  far  as  the  definitive  treaty  is 
concerned,  and  for  twelve  from  the  date  of  the  mediation  of 
Pope  Urban  YI.^  The  Austrians  and  Dutch  fought  for 
eighteen  months  after  signature  of  the  preliminaries  of  peace 
leading  up  to  the  Treaty  of  Utrecht,  1713.  The  English 
commander,  Onnonde,  acting  under  the  instructions  of  Boling- 
broke,  concluded  an  armistica*  Again,  Russia,  Austria, 
France,  Sweden,  and  Poland  conducted  negotiations  for  peace 
at  Augsburg  during  the  greater  part  of  a  year,  in  1761,  with 
Great  Britain  and  Prussia,  without  concluding  an  armistice.^ 
These  negotiations  proved  entirely  abortive.  Finally,  the 
statement  of  Professor  F.  De  Martens  that  there  is  no  single 
instance  in  the  history  of  the  last  century  where  belligerents 
were  negotiating  to  conclude  peace  without  first  making  an 
armistice,  is  decisively  refuted  by  the  sequence  of  events 
leading  up  to  the  Treaty  of  Ghent.  In  that  case,  belligerent 
operations  were  being  conducted,  not  merely  up  to  the  date  of 
the  signature  of  the  treaty,  but  to  within  a  few  days  of  the 
date  of  exchange  of  ratificationa  Fort  Mobile  capitulated  to 
Admiral  Cochrane  on  February  11,  1815,  and  President 
Madison  proclaimed  peace  on  February  18 ;  the  treaty  having 
been  signed  on  December  24, 1814.    In  this  war,  as  in  the 

V    1  North  American  Beoimo,  No.  6d8,  Korember,  1905;  Article:  The Partimaaih 
f  eaoe  Oonfeienoe,  p.  643. 

*  BoDgeant,  iL  98. 

*  ProfesBor  Moimtagae  Bernard's  "  Leotaree  on  Diplomaoy,"  leotare  i,  p.  16. 

*  Leoky'a  **  Hiatory  of  England  in  the  Eighteenth  Oentary,**  toL  i.  a  L  p.  107. 
•-Ann.BegV'1761,p.8. 


RETURN  OP  PEACE — TREATY  OP  PORTSMOUTH.  885 

Bugao-Japaneeo  War,  we  find  an  instance  of  a  peace  being 
conolnded  in  a  town  of  inconsiderable  size  and  character  on 
neutral  territory.^  It  is  curious,  further,  to  recall  that  Russia 
is  incidentally  connected  with  the  war  of  1812-4,  since  her 
mediation  was  sought  by  the  United  States  at  the  commence- 
ment of  1814.  Lord  Castlereagh,  howeyer,  rejected  the  pro- 
posed mediation  on  behalf  of  Great  Britain. 

Without  doubt,  to  use  the  language  of  Professor  Mountague 
Bernard,  the  first  necessary  step  is  the  conclusion  of  an 
armistice.  At  Paris,  in  1856,  this  convenient  and  humane 
arrangement  was  made.^ 

In  1814,  when  the  Allied  Powers  had  entered  France  and 
had  subdued  the  last  embers  of  Napoleon's  resistance,  a  con- 
yention  for  the  suspension  of  hostilities  was  concluded  on 
April  17, 1814.  The  Treaty  of  Paris  was  signed  on  May  30 ; 
and  the  ratifications  were  exchanged  and  peace  proclaimed  in 
June.  Next  year,  when  the  Duke  of  Wellington  and  Marshal 
Blucher  arrived  before  Paris  after  Waterloo,  they  concluded  a 
military  convention  with  Prince  Eckmuhl  at  St.  Cloud  on 
July  8,  conditional  on  ratification.  The  definitive  Treaty  of 
Paris  was  not  signed  till  November  20, 1815.  In  the  case  of 
the  Treaty  of  Ghent,  1814^  no  armistice  seems  to  have  been 
concluded ;  the  treaty  having  expressly  provided  that  its  ftill 
force  should  operate  only  on  exchange  of  ratifications.  In  the 
case  of  the  Treaty  of  Ghent,  therefore,  the  treaty  operated  of 
itself,  without  any  armistice  being  invoked.  Sir  B.  Phillimore 
considers  that  unless  a  particular  day  is  specified,  all  hostilities 
must  cease  on  ratification.^  While  an  armistice  ought  always 
to  precede  negotiation,  where  a  valid  treaty  of  peace  is  con- 
cluded, peace  cannot  possibly  be  delayed  after  ratifications 
have  been  exchanged.  These  remarks  serve  to  show  that  while 
the  armistice  concluded  in  1905  by  the  commanders  of  the 
armies  in  Manchuria  a  few  days  after  the  signature  of  the 
Treaty  of  Portsmouth  was  one,  the  commencement  of  which 

1  Gf.  Sir  R.  Fhfflimore's  <«InieniationAl  Law,**  toI.  iil.  pi  xii  p.  644. 

*  -  Leotnzes  od  Diplomacy,"  leotnre  L,  p.  21. 

*  ** Intematioiial  Law,"  yoL  iii.  8.  517.  De  Bayneval  obsenrefl,  "An  snrpliu 
lee  engagementi  datent  oomman^  ment  da  joor  de  1*  ^liange  do  ratifloatioiia,  1^ 
moiiks  d'line  stipalatloii  ocmtraire  "  (ii  p.  118). 
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'Was  nndaly  postponed,  it  was  by  no  means  supererogatory.  If 
an  armistioe  had  not  been  concluded,  the  vast  armies  of  the 
belligerents  would  hare  been  contending,  as  was  the  case  in 
the  Anglo-American  War  of  1812-15,  np  to  the  date  of  the 
exchange  of  ratifications,  more  than  a  month  later.  Nothing 
was  said  about  an  armistice  in  the  Treaty  of  Portsmouth 
itseli^ 

^  The  smngeiikent  of  the  annittioe  between  the  azmies  of  Ftdd-MuBhal 
Qyama  and  Gtoeral  Linientbh  in  ICanohnrU  wee  made  in  the  foUowing  way : 
The  llxst  oyeriureii  eame  from  the   Japanese.     General   Fuknahima  wae 
appointed  the  Japaneae  plenipotentiary,  and  met  the  Boasian  ontposti  with  » 
padementaixe,  a  white  flag,  and  an  eeoort  of  fifty  aoldien.  A  letter  from  Field- 
Maiahal  Oyama  waa  then  handed  to  Bnaslan  offloen  at  Godaladan.    The  next 
day  a  r^lyioame,  and  the  propoeala  of  the  Japaneie  for  an  armistioe  wen 
aooepted.    Its  terma  were  agreed  upon  after  a  lengthy  diacnision  at  a  point 
midway  between  the  hostile  lines,  oaUed  8h»-ho-tsn,  about  a  rifle-range  from 
eitiier  eneampment.    The  protoool  of  the  armistioe  was  signed  on  September  19L 
It  provided  that  hostilities  should  be  disoontinned  throughout  Manehnria.    A 
neutral  lone  of  four  kilometres  in  width  was  established,  which  was  not  to  be 
entered  by  either  army.    AH  the  army  ooips  were  notified  that  the  anmstioe 
was  to  become  effeetive  not  later  than  noon  on  September  16.    Speoial  naval 
envoys  were  to  meet  in  a  bay  near  Yladivostook,  one  ship  of  each  nation  oon- 
veying  them,  to  establish  an  armistioe  and  to  fix  a  neutral  sane  on  sea.    An 
armistioe  was  to  be  oonoluded  on  the  Tumen  river,  on  the  borders  of  Korea,  by 
the  local  oommanders  on  the  spot    The  Bussian  plenipotentiary  was  Major- 
General  Oranovsky,  Quartermaster-Gtoneral  of  the  Buadan  Commander-in- 
Chief;  OenenJ  Linievitoh.    Gonsistentiy  with  the  Japanese  oonduot  throughout 
the  war,  General  Fnkushima  reserved  a  oonspiouous  place  at  his  oonferenoe 
with  Major-Oeneral  Oranovsky  for  Professors  of  International  Law,  Ariga  and 
Bojti  (Cf.  Timet,  September  6,  11,  14,  etc,  1905).    Vattel  observes  that  it  ia 
essential  to  stop  hostilities  where  there  is  any  delay  in  the  publication  of  peaoe ; 
whioh  he  observes  may  easily  be  done  by  means  of  the  generals  who  direot  the 
operations,  or  by  prodaiffling  an  annistioe  at  the  head  of  the  armies  ("  Droit  dea 
Gens,"  L  iv.  o.  iiL  s.  25).    One  of  the  most  saored  laws  of  war  is  that  whioh 
ensures  perfeot  security  to  persons  who  bring  messages  or  proposals  from  an 
enemy  (Ibid.,  fitpra^  o.  vii  s.  S6).    Not  only  the  plenipotentiaries,  but  even 
trumpeters  and  dmmmers,  when  messengers  of  proposals  of  peaoe  are  sacred  and 
inviolable.    Yattel,  who,  as  Sir  H.  8.  Maine  observes,  is  **  a  severe  judge  of  the 
standard  of  gentteness  proper  to  be  followed  in  war  "  (Maine's  *'  Int  Law,"  leo^.i^ 
p.  24X  reserves  that  omshiDg  oensure  he  ocoasionally  exhibits  for  Alva's  exeoution 
of  a  trumpeter  belonging  to  the  Prince  of  Orange.    Alva  exonsed  himself  on 
the  ground  that  it  was  a  civil  war ;  but  it  appears  that  on  another  oooaaion, 
when  the  Spanish  armies  were  also  contending  against  belligerents,  whcnn  they 
accounted  rebels,  Alva  caused  the  governor  of  Oasoais  to  be  hanged  fbr  having 
given  orders  to  fire  on  a  trumpeter  sent  to  demand  the  surrender  of  a  town 
C"  Droit  des  Gens,"  L  iv.  o.  yii  s.  88,  referring  to  Wicquefort,  bk.  i.).    It  is 
aatisflMstory  to  record  that  the  BusBO-Japanese  War,  a  oontest  invdving,  in  the 
language  of  Professor  F.  De  Martens,  gigantic  operations  and  battles  almost 
unexampled  as  regards  the  number  of  troops  engaged  and  the  intensity  of 
artillery  fire,  was  concluded  by  an  armistice  marked  by  the  most  coneot  and 
studious  observance  of  military  law. 
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We  may  at  once  admit  that  moat  modem  instanoes  tend 
to  vindicate  Frofesflor  F.  De  Marten's  condnsions  on  the  correct 
sequence  of  peace  arrangements.  At  the  Conference  of  London 
in  May,  1864,  when  Great  Britain  sought  unsuccessfully  to 
mediate  between  Denmark  and  Austria  and  Prussia,  the  bel- 
ligerents agreed  to  a  suspension  of  hostilities  from  May  12  to 
June  12,  thus  reversing  the  ^process  adopted  at  the  Conference 
at  Augsburg  in  1761.^ 

In  1859,  in  the  midst  of  the  triumphant  successes  of  the 
French  arms,  after  Solferino,  the  Emperors  of  France  and 
Austria  met  at  Villa&anca,  and  agreed  upon  an  armistice. 
In  pursuance  of  this  an  armistice  was  signed  on  July  8  at 
YiUafranca  by  Marshal  YaiUant  on  the  part  of  France  and 
Baron  Hess  on  the  part  of  Austria^  which  was  to  last  until 
August  15.  Preliminaries  of  peace  were  signed  at  Yillafranca 
on  July  11,  and  the  definitive  treaty  of  peace  at  Zurich  on 
November  11, 1859.* 

TroteaaoT  F.  De  Martens  observes  that,  in  1866,  Austria  and 
Prussia  agreed  to  put  an  end  to  the  war  that  had  broken  out 
between  them  in  Bohemia.  Fighting  was  accordingly  stopped 
while  the  pourparlers  were  in  operation  at  Nikolsburg.  When* 
in  February,  1871,  Thiers  and  Jules  Favre  went  to  Ferri^res  to 
consult  with  Count  Bismarck  on  the  prospects  of  peace  negotia- 
tions, an  armistice  was  the  preliminary  condition  for  the  meeting 
of  the  negotiators,  who  later  drew  up  the  preliminary  treaty  of 
peace  at  Versailles.* 

The  events  which  led  up  to  the  termination  of  the  Boer  war 
in  19Q2  by  the  surrender  at  Yereeniging  did  not  include  an 
armistice,  though  the  terms  of  the  surrender  occupied  more 
than  two  months'  negotiation,  and  the  members  of  the  Transvaal 
Government  applied  for  an  armistice.  The  only  understanding 
was  that  the  British  columns  should  not  interfere  with  the 
meetings  of  the  delegates.  An  armistice  of  one  day  was  granted 
to  enable  representative  Boers  to  meet  the  members  of  the 
Government  of  the  late  South  African  Bepublics  on  May  15. 

1  Cf.  "Ann.  RegV  186«,  p.  227.  >  Ibid.,  1S59,  pp.  250,25i. 

*  Artude :  '  Portamonth  Peaoe  Gonfexenoe,"  by  Pxofenor  F.  Do  Mftrtwii^  in 
Norik  Amertcam  Beokw,  No.  588,  Korsmber,  1805,  pp.  648»  844. 
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The  ooQventioii  of  Yeieeiiigiiig  was  agned  cm  May  31, 1902, 
by  Lord  Kitchener  and  Lord  Hilner  and  ten  Boer  delegates. 
Thxonghont  that  month  there  were  fireqnent  oonflicto  between 
the  Biitiflh  forces  and  Delarey's  commanda^  It  may  be 
lecaUed  that,  although  in  the  negotiiitions  the  **  noend  de  la 
paix  **  was  the  abrogation  of  the  independence  of  the  South 
African  Bepnblics,  an  English  Foreign  Secretary  once  con- 
tended, in  a  famons  State  document,  that  when  a  State  declares 
war  against  another,  that  very  act  involves  the  recognition  of 
the  independence  of  the  latter  by  the  State  declaring  war.' 
Further,  whatever  questions  may  arise  from  the  suzerainty  of 
this  country  over  the  former  Transvaal  Bepublic,  it  is  beyond 
question  that  it  was  recognized  as  a  belligerent  by  the  British 
(Government,  as  much  as  the  Orange  Free  State,  which  was,  of 
course,  independent  It  becomes  necessary,  therefore,  to  allow 
that  the  South  African  War  furnishes  an  instance  of  what 
Professor  F.  De  Martens  contended  has  not  occurred  once  in  the 
last  century,  namely,  the  simultaneous  conduct  of  belligerent 
operations  and  peace  negotiations. 

Professor  F.  De  Martens  considers  that  ^the  same  rule'* 
ef  concluding  an  armistice  before  the  diplomats  came  together 
was  observed  by  Bussia  and  Turkey  in  1878.  But  it  is  surely 
only  in  a  most  qualified  manner  that  this  statement  can  be 
accepted.  The  Bussian  Government  rejected  the  overtures 
for  an  armistice  to  be  founded  on  preliminary  conditions  of 
peace  made  by  Turkey  on  January  14, 1878.  Though  Bussia 
demanded  separate  peace  arrangements,  she  did  not  entirely 
reject  the  Turkish  overtures,  which,  indeed,  she  formally 
accepted  a  fortnight  later.  But,  in  this  interval,  there  was 
no  armistice,  and  while  the  Turkish  plenipotentiaries  were 
negotiating  with  the  Grand  Duke  Nicholas  at  Eezanllk,  General 
Gourko  drove  Suleiman  Pasha  over  the  Despoto  Dagh  and 
down  to  Eavola.  It  was  not  till  after  Bussian  arms  had 
obtained  another  success  that  the  armistice  and  preliminaries 
of  peace  were  signed  at  Adrianople,  January  31, 1878.' 

1  *"  Ann.  Beg.,"  1902,  p.  405. 

*  Wheaton's  ''Inteniatioiial  Law,"  ptiiLo.iL  s.  272,  p.  88i. 

•  «Ann.  BegV  1878, pp.  82lf» 82S. 
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The  theory  of  intem&tioxial  law  that  an  annistice  most  be 
oondnded  before  oommencing  negotiations  has  not  received 
universal  assent  Yattel  considers  that  all  hostilities  mnst 
cease  when  the  treaty  of  peace  becomes  obligatory.^  In  a 
subsequent  passage  he  alludes  to  the  necessity  of  proclaiming 
an  armistice,  but  only  when  the  proclamation  of  peace  is 
deferred,  as  was  the  case  in  the  war  of  1735  between  Austria 
and  France.  In  that  war  an  armistice  was  proclaimed  during 
the  interval  between  signature  of  the  treaty  and  the  exchange 
of  ratifications,  as  at  the  Treaty  of  Portsmouth.*  But  in  another 
passage  Yattel  speaks  of  a  treaty  of  peace  being  concluded 
**  when  the  belligerents  have  agreed  to  lay  down  their  arms.'*  ^ 
Professor  Hountague  Bernard's  view  has  been  cited  that  the 
first  step  is  the  conclusion  of  an  armistice/  and  Professor 
F.  De  Martens  has  recently  observed  that  'Mt  might  even  be 
proclaimed  as  a  recognized  principle  of  international  law  that 
a  suspension  of  arms  or  an  armistice  should  always  precede 
peace  negotiations."^  But  it  is  expressly  provided  by  the 
Hague  Convention  that  unless  there  be  an  agreement  to  the 
contrary,  ^if  mediation  occurs  after  the  commencement  of 
hostilities,  it  causes  no  interruption  to  the  military  operations 
in  progress.*'  *  As  the  mediation  of  President  Boosevelt  was 
based  on  the  Hague  Oonvention,^  its  text  seems  to  furnish  a 
complete  explanation  of  the  sequence  of  events  lending  up  to 
the  recent  peace  in  the  Far  East. 

It  may  be  admitted  that,  with  the  exception  of  the  South 
African  War  of  1899-1902,  modem  instances,  as  well  as  the 
majority  of  those  drawn  from  the  last  century,  tend  to  show 
the  existence,  by  usage,  at  any  rate,  of  some  such  rule  as  that 
indicated  by  Professor  F.  De  Martens. 

The  Ghino^Japanese  War  of  1894-5  terminated  by  Chinese 

>  ''Droit  des  Qcdb,**  1.  iy.  o.  ilL  s.  24. 

*  Ibid.,  L  It.  ciii.  1.25. 
*IUd.,LiY.o.ii.8.9. 

«  ''Leotant  on  XHplomaoj,''  Ko.  1,  p.  21. 

*  North  Ameriean  Beview^  Noyember,  1905,  p.  648. 

*  Cf .  Aitiole  7  of  the  ConTontion  for  the  Paoifio  Setttement  of  Intenrntkniftl 
DifpQtet,  signed  at  the  Hague,  July  29,  1899;  given  extenio  in  Wheaton's 
"  International  Law,"  Appendix  F,  p.  798. 

'  Title  n.,  •*  On  Good  Offloes  and  HedUtion.** 
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oreitineB  for  peace,  and  the  deqpateh  of  the  Viceioy,  la  Hong 
Cfhang;  with  foil  powen  to  condade  a  treaty  of  peace.  On 
the  latter^s  aimal  at  Shimonofleki,  March  19,  1905,  the 
Mikado  ordered  an  annistioe,  aj^lying  only  to  Fnng-thien, 
PoK^hi-li,  and  Shan-tong;  anested  the  movement  of  troopB, 
and  prohibited  the  tianaport  of  contraband  of  war  by  sea.  The 
treaty  of  peace  was  rigned  on  April  16.^  It  is  difficult  at  this 
date,  after  the  seisnre  of  Port  Arthur  by  Bnssia  in  1898,  and 
the  great  dege  of  1904-5,  by  which  the  stronghold  was  finaUy 
lost  to  that  power,  not  to  recall  the  fact  that  by  the  snpple* 
mentary  treaty  of  November  3,  it  was  decided  that  the  Liao- 
Tong  Peninsnia  should  not  be  occupied  by  Bossia,  France,  or 
Germany,  or  surrendered  to  any  other  power.* 

In  1898,  Spain  appealed  to  Fiance  to  mediate,  and  M. 
Cambon,  tiie  French  Ambassador  at  Washington,  received 
instructions  to  become  the  intermediary  of  an  armistice. 
This  was  concluded,  and  preliminaries  of  peace  adopted,  on 
August  12.  But  in  this  case,  as  in  1866,  belligerent  operations 
aMoally  took  place  when  the  armistice  came  into  operation,  as 
Manila  only  surrendered  to  Admiral  Dewey  after  the  bom- 
bardment of  August  13.  It  may  be  recalled  that  during  the 
armistice  of  January  29,  which  terminated  the  Fianco-Pmasian 
War,  Belfort  capitulated  to  the  Prussians  on  February  16^ 
1871.  The  history  of  the  last  century,  with  the  significant 
exceptions  mentioned,  has  on  the  whole  tended  to  reconcile 
both  theory  and  usage  on  the  point  that  when  overtures  of 
peace  are  entered  upon,  the  first  step  is  the  conclusion  of  an 
armistica 

Professor  F.  De  Martens,  in  an  interesting  passage  in  an 
article  already  referred  to,  observed  that  if  either  of  the 
belligerents  had  won  a  decisive  battle  while  the  Portsmouth 
Conference  was  proceeding,  that  feict  would  inevitably  have  in- 
fluenced the  course  of  the  negotiations.  But  for  the  physical 
and  climatic  conditions  prevalent  in  Manchuria,  he  considers 
it  inevitable  that  such  an  action  would  have  occurred.  This 
view  suggests  that  a  belligerent,  especially  a  defeated  belli- 
gerent, may  have  a  motive  for  negotiating  for  peace  without 

i<<Axm.B6g.,''1895»8i3.  *  Ibid.,  18S5,  S45. 
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coDcludiDg  an  armistice.  Peace,  and  the  conditions  of  peace, 
may  be  left  to  be  determined  by  a  decisive  battle.  This  is  a 
question  discussed  by  Pafendorf^  with  great  acumen  and 
learning.  He  considers  that  such  a  course  is  clearly  justified 
by  the  external  law  of  nations,  and  that  it  has  the  merit  of 
preventing  a  greater  efiusion  of  blood,  and  of  reducing  the 
miseries  and  calamities  of  war.  To  risk  the  issue  of  a  cam- 
paign on  a  single  decisive  battle,  Pufendorf  considers,  is 
generally  bad  strategy  for  a  beaten  party,  which  can  hope 
more  from  prolonging  war  by  guerilla  tactics  and  avoiding 
stricken  fields  than  by  joining  decisive  issue.  But  when  the 
prospects  of  a  guerilla  war  are  un&vourable,  when  the 
Commonwealth  has  no  hopes  of  making  a  good  end  of  a  war, 
Pufendorf  considers  that  a  worsted  belligerent  may  do  well  to 
put  the  issue  of  an  entire  campaign  to  the  test  of  a  single 
decisive  contest  Victory,  Pufendorf  considers,  is  determined 
by  losses  when  equal  numbers  contest  on  each  sida  Neither 
the  plunder  of  the  field,  the  burying  of  the  slain,  the  lodging 
upon  the  place  of  action,  the  offering  battle  a  second  time,  not 
even  the  flight  of  the  enemy,  are  proofs  of  victory.*  The 
validity  of  a  treaty  of  peace,  as  *-  public  real  treaty,  requires 
''nothing  more  than  It  sufficient  power  in  the  contracting 
parties,  and  their  mutual  consent  sufficiently  declared."  ' 
Yattel  defines  a  treaty  of  peace  as  follows:  ''When  the VaftteL'sdefi- 

•*  tnftty  of 

»  -De  Jura  Nut  et  Gent,'*  1.  Tiii  c  ?1IL  ■.  5.  P*^**' 

*  Ibid.  The  BoHo-JapMieM  War  illvstmies  these  obaerratioiia  of  Paf endorf. 
The  Taat  armies  in  IfanchnriA  were  doubtless  not  nnmericaUy  equal,  and,  under 
modem  oonditions,  the  set  combats  between  picked  bands,  snoh  es  took  plaee 
in  the  dispute  between  the  LaoediBmoniftns  and  Aigiyes,  tern  whioh  Pufendorf 
derived  his  oonolusions,  cannot  be  reproduced.  But  nothing  can  be  mora 
noticeable  than  the  increasing  scale  of  the  Bussian  losses  as  compared  with 
those  of  the  Japanese  in  the  BussoJapanese  War.  At  liao-Tang,  pronounced 
by  the  TtsMf  to  be  as  graat  a  conflict  as  Wagram  or  Leipzig,  as  Koniggrats  or 
Gravcloth,  the  Japanese  losses  seem  to  have  exceeded  the  Bussian,  the  former 
being  estimated  at  twenty,  the  latter  at  ten  thousand  (TVmei,  September  6, 190i> 
Butin  the  two  £k  mora  terrible  battles  that  followed,  the  Japanese  losses  formed 
a  mora  fraction  of  the  Bussian.  At  the  battle  of  the  Bhaho,  fought  in  the 
middle  of  October,  the  Japanese  losses  wera  tweWe  or  thirteen  thousand,  as 
against  sixty  thousand  casualties  in  the  Bussiaa  army.  Finally,  at  Mukden, 
fought  February  and  March,  1905,  the  oiBoial  statement  of  the  Japanese  losses 
was  41,222,  to  116,500  Bussian  (IVmei,  March  13, 1905). 

•  Vattel's  •*  Droit  des  Qens,"  L  ii  c.  xii.  s.  157. 
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belligeieiLt  powers  haye  agreed  to  lay  down  their  anns^  the 
agreement  or  contract  in  wliich  they  stipniate  the  conditions 
of  peaces  and  regulate  the  manner  in  which  it  is  to  he  restored 
and  snpported,  is  called  the  treaty  of  peace."^  The  same 
power  which  has  the  right  of  making  war,  of  determining  on 
it^of  dechmng  it»  and  of  directing  its  opentioDS,  has  natundly 
that  of  making  and  condnding  the  treaty  of  peace.  Bnt  this 
condnsion,  Yattel  obseryesy  is  snbject  to  many  limitations.  The 
power  of  a  prince  to  grant  or  accept  whatever  conditions  of 
peace  he  pleases  may  be  limited  by  fundamental  laws.  Thus, 
Francis  the  First,  King  of  France,  had  the  absolote  disposal  of 
war  and  peace ;  yet  the  assembly  of  Cognac  declared  that  he 
had  no  authority  to  alienate  any  part  of  the  kingdom  by  a 
treaty  of  peace.  When  the  states-general  fell  into  desnetade 
in  1614^  the  king  became  the  sole  organ  of  the  State  with 
respect  to  the  power  of  dismembering  the  kingdom.  The 
kings  of  England  are  authorized  to  conclude  treaties  of  peace 
and  alliance ;  but  they  cannot,  by  those  treaties,  alienate  any 
of  the  possessions  of  the  Crown  without  the  consent  of  Parlia* 
menu  Neither  can  they,  without  the  concurrence  of  that 
body,  Ruse  any  money  in  the  kingdom ;  wherefore,  whenever 
they  conclude  any  subsidiary  treaty,  it  is  their  constant  rule  to 
lay  it  before  Parliament,  in  order  that  they  may  be  certain 
of  the  concurrence  of  that  assembly  to  enable  them  to  make 
good  their  engagments.  These  observations  of  Vattel  admit  of 
an  illustration  in  very  recent  times.  The  cession  of  Heligoland 
in  August,  1890,  was  made  by  treaty  **  subject  to  the  consent  of 
the  British  Parliament,"  « 

In  Yatters  day,  the  princes  and  tree  cities  of  Germany, 
though  dependent  on  the  emperor  and  the  empire,  had  the 
right  of  forming  alliances  with  foreign  powers.  The  constitu- 
tions of  the  empire  gave  them,  in  this  as  in  many  other 
respects,  the  rights  of  sovereignty.'  But  such  alliances  might 
not  be  directed  against  the  security  of  the  Confederation,  or  the 
individual  ^States  of  which  it  was  composed.  No  State  could 
make  war  upon  another  member  of  the  Union,  but  all  the 

»  "Droit  dee  GeoB./'  1.  It.  o.  il.  •.  9.  •  «  Ann,  Beg.»*  1890, 888. 

*  •'Droit  dee  Gens,"  L IL  a  zii  &  IM. 
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States  were  bound  to  sabmit  tbeir  ^differences  to  the  decision 
of  the  Diet  When  war  was  declared  by  the  Oonfederation, 
no  State  could  negotiate  separately  with  the  enemy,  nor  con- 
clude peace  or  an  armistice,  without  the  consent  of  the  rest^ 
The  Germanic  Confederation  preyious  to  the  war  of  1866  was 
what  German  public  jurists  call  a  "  Staatenbund,*'  even  the 
external  soyereignty  of  the  seyeral  States  composing  the 
Germanic  Confederation  remaining  unimpaired.  This  seems  to 
have  yirtually  remained  true;of  the  period  after  1866,  when  the 
North  German  Confederation  replaced  the  Germanic  Con- 
federation. But,  since  1871,  (Germany  has  become  a  compositiye 
State.*  The  Presidency  of  the  Confederation  belongs  to  the 
King  of  Prussia,  who  bears  the  name  of  German  Emperor, 
and  who  represents  the  empire  internationally,  declares  war, 
makes  peace,  enters  into  treaties,  and  receiyes  ambassadors. 
The  consent  of  the  Council  is  necessary  for  declaring  war, 
unless  the  territory  of  the  empire  is  actually  attacked.  The 
Imperial  Diet  is  elected  by  uniyersal  and  direct  election, 
and  its  proceedings  are  public.  The  army  and  nayy  of 
the  whole  empire  are  single  forces  under  the  command  of  the 
emperor.* 

In  YatteVs  day  (1758),  some  cities  of  Switzerland,  though 
subject  to  a  prince,  made  alliances  with  the  cantons ;  the  per- 
mission or  toleration  of  the  sovereign  gave  birth  to  such 
treaties,  and  long  custom  established  the  right  to  contract 
them.  The  Swiss  Constitution  remained  a  confederacy,  but 
has  undergone  sucoessiye  changes  in  1815,  1830,  1848,  and 
1874.  The  effect  of  these  has  been  to  render  Switzerland  a 
compositiye  State.*  Since  1815,  the  power  of  making  war  and 
of  concluding  treaties  of  peace  with  foreign  States  has  been 
exclusively  vested  in  the  Federal  Diet.' 

In  the  United  States  the  treaty-making  power  is  vested 
ezclusiyely  in  the  Senate.    The  American  Constitution  vests 

'  Vnieftton'0*«IntenatioiuaLaw»ptio.iL8.47. 

*  Bimdeitaat»  or  supreme  Federal  GoYenunent 

*  Wheaton's  '^  XnternatioDal  Law/*  pi  i  o.  iL  t.  51,  pp.  7S,  77,  rafeniag  to  the 
OonstitQtiui  of  the  Gennan  Empire,  Artidea  U^  y^  yi,  zi,  xz^  xziL,  liiL»  IziiL 

«  Bandestaat 

*  <«  Wheaton'a  « InteniatioDal  Law,**  pt .  L  o.  IL  a.  59  (a),  p.  85. 
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the  power  of  declaring  war  in  the  two  hoases  of  CongreBS,  with 
the  assent  of  the  President.  By  the  forms  of  the  Constitatioa, 
the  President  has  the  ezclnsiye  power  of  making  treaties  of 
peace,  which,  when  ratified  with  the  advioe  and  consent  of  the 
Senate,  become  the  snpreme  law  of  the  land,  and  have  the 
effect  of  repealing  the  declaration  of  war  and  all  other  laws  of 
Congress,  and  of  the  seyeral  States  which  stand  in  the  way  of 
their  stipulations.  Bat  the  Congress  may  at  any  time  compel 
the  President  to  make  peace,  by  refusing  the  means  of  carrying 
on  war.  In  the  United  Kingdom,  a  treaty  has  no  effect  on 
priyate  rights;  if  the  Grown  condndes  a  treaty  which  is 
intended  to  modify,  or  diyest  priyate  rights,  an  Act  of  Parlia- 
ment must  be  obtained  to  giye  it  that  operation:^ 

Treaties  of  peace  differ  materially  firom  all  other  treaties, 
in  that  they  cannot  be  treaties  which  render  the  condition  of 
the  parties  eqnaL  Any  other  treaty  except  a  treaty  of  peace 
may,  Yattel,  obseryes,  be  an  equal  treaty.*  A  treaty  of  peace 
is  necessarily  '<a  contract  of  fortune,"^  but  it  would  be 
impossible  oyer  to  make  peace  so  that  each  party  should 
receiye  precisely  eyerything  to  which  he  has  a  just  title. 
Therefore  a  treaty  of  peace  can  be  no  more  than  a  compromise.^ 
The  Treaty  of  Portsmouth  shows  the  great  weight  of  this  con- 
clusion of  Yattel.  According  to  Professor  F.  De  Martens,  the 
great  obstacles  to  the  conclusion  of  peace  were  the  two 
Japanese  demands  that  Bussia  should  both  cede  Sakhalin  and 
pay  a  war  indenmity.  These  two  conditions  Bussia  categori* 
cally  rejected,  and  the  failure  of  the  Conference  seemed 
ineyitable.  President .  Booseyelt,  basing  his  action  on  the 
principles  of  the  Hague  Conyention,  interyened,  and  it  is  to 
his  sagacity  in  detecting  the  elements  of  a  true  compromise 
in  such  a  diplomatic  impasie  that  the  Portsmouth  Conference 
owes  its  success.  At  his  suggestion,  as  mediator,  not  as 
arbitrator,  Japan  desisted  from  her  claim  to  an  indemnity,  and 
Bussia  ceded  the  southern  half  of  Sakhalin  to  Japan.     A 

^  TheXaf0Qiiaflerlyii09<0W,  January,  1906,^15-  Article :"  Ib  International 
Law  a  Part  of  the  Law  of  England  ?  "    By  J.  Weetlake. 
»  «  Droit  dee  Gena,*'  1.  ii  o.;xiL  a.  172. 
*  Pnf endorf,  <<  De  Jnro  Nat.  et  Qeni,**  bk.  tUL  a  L  a.  8. 
«  Vattel'a'' Droit dea Geii8,''L  !▼. o. ii  1. 18. 
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preTiouB  snggeBtion  of  President  BooBevelt,  that  a  oonmuBsion, 
composed  of  neutrals,  shoald  fix  the  amount  of  the  sum  that 
Bussia  should  pa7;to  Japan,  was  rejected  by  the  former  power ; 
according  to  Professor  De  Martens,  because  of  its  ''evidently 
impracticable  nature/*  although  the  decision  of  the  commissbn 
was  not  to  be  binding.  Mediation  has  always  been  distin- 
guished from  arbitration/  but  as  the  sum  to  be  designated  by 
the  commission  suggested  byPresidentBoosevelt  was  subject 
to  Bussia's  right  to  reject,  it  was  not  a  case  of  a  reference  to 
arbitration  strictly  so  called.  Upon  the  subject  of  indemnity. 
Professor  Mountague  Bernard  obserres :  ^  Indemnity  or  satis- 
faction there  may  be  none,  if  the  conqueror's  moderation  or 
his  prudence  dissuade  him  from  demanding  any,  or  if  the 
balance  of  strength  has  been  too  nearly  equal  even  to  render  such 
a  demand  practicable.'' '  The  basis  on  which  a  war  indemnity 
is  to  be  estimated,  is  the  loss  and  expense  incurred  in  war  by 
the  party  demanding ;  it  ought  not  to  take  the  form  of  penalty.' 
Yattel  insists  that  it  is  impossible  to  determine  the  nature 
and  to  precisely  regulate  the  degree  of  the  penalty  that  may 
be  exacted  from  the  author  of  an  unjust  war,  however  much 
strict  justice  might  demand  it.*  But  it  is  impossible  to  deny 
that  an  indemnity  or  satisfaction  exacted  by  the  stronger 
belligerent  for  the  injury  sustained  and  for  the  cost  of  the  war 
is  an  even  usual  head  of  a  treaty  of  peace  'sbce  the  Treaty 

of  Westphalia,  1648. '    Professor  Mountague  Bernard  observes  A  treaty  of 

poicentBii  the 
pomt  of  view 
»  Sir  R.  PhUlimoro'B  -  IntemaUonal  Law,-  voL  lii  pi  xii.  •.  514,  p.  643.  ^  diplomacy. 

*  "  LeotDTM  OQ  Difdomaoy,'*  i.,  p.  88. 

*  Grotiiis,«]>eJi]nBemaoFaQit,'*LiiLo.zz.8.1. 
«  •'Droit  de«  Gens/'  1.  iy.  o.  ii.  ■.  18. 

*  By  the  Treaty  of  Westphalia,  sigDed  at  Hfloeter,  October  24, 1648,  Sweden 
was  granted  five  miUion  orowna,  beeidee  territorial  oonoeesioDS  (BoaeeU, 
•'Hiet  Hod.  Bnr.,"  H  195;  Domont,  "Cterpe  Diplomat,"  torn,  vl.;  Pfeffel, 
**  Abt4g4  GhronoL*^  By  Article  4  of  the  definitiye  treaty  between  Franoe  and 
England,  signed  at  Paris,  November  20, 1815,  the  former  power  agreed  to  pay 
the  AUiedj  Powers  the  snm  of  .700,000,000  francs  (£28,000,000).  (The  mode, 
periods,  and  goaranW  were  regulated  by  a  special  conyention  (**  Aon.  Beg.," 
1815,  State  Papers,  p.  412,  415).  In  1859,  France  and  Italy  exacted  no 
indemnity  from  Austria,  either  at  Villafranoa  or  Zurich.  In  1864,  the  Allied 
Powers  of  Austria  and  Prussia  exacted  no  indemnity  from  Denmark,  but  Che 
repayment  of  their  war  expenses  was  undertaken  by  the  ceded  Duchies  of 
Schleswig-Holstein  and  Lauenburg  (•*  Ann.  BegV  1864,  p.  286).  By  Article 
11  of  the  Treaty  of  P»gue,  Austria  agreed  to  pay  an  indemnity  "to  defray 
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that  "a  treaty  of  peace,  if  yon  diaseot  it,  commonly  dividfls 
itself  into  several  distinct  parta  First,  there  are  what 
diplomatists  have  called  the  'general  articleSi'  a  declaration 
that  peace  is  restored,  and  a  clause  or  clauses  of  '  amnesty  * ; 
the  latter  phrase,  when  nsed  in  this  connection,  embracing, 
beside  what  we  commonly  understand  by  it,  the  restitution  of 
such  conquests  as  are  not  intended  to  be  retained  and  of  rights 

a  portioii  of  the  expeneet  inoorred  hj  Pnutia  qd  Moonnt  of  the  wmr." 
This  indemnity  amounted  to  40,000,000  Franian  dollan,  but  was  nibieot  to 
dedoetions  fiir  Uie  costs  of  the  war  of  186i»  which  Anstria  claimed  from  the  oaded 
dnohies,  and  a  farther  dednotion  for  the  costs  of  the  Prussian  army  of  occupation 
in  that  war.    The  indemnitj  of  1866  thesefote  merely  amoonted  to  20,000,000 
Prussian  dollars  ("Ann.  Beg^**  1866^  p.  288).     In  1871,  by  the  Txeaty  of 
Frsnkfort,  France  agreed  to  pay  an  indemnity  of  five  milliards  ,of  francs,  or 
£900,000,000.    One  milliard  was  to  be  paid  in  1871,  the  remaining  foor  milliarda 
by  instalments  extending  oyer  three  years  (<<  Ann.  B^.,"  1871,  pp.  170, 235). 
At  the  Treaty  of  San  Stefano,  Bnssia  demanded  a  war  indemnity  of  1410 
million  ronUes,  but  consented  to  take  1110  million  roubles  in  cessions  of  terrl- 
tony.    Therefore  the  cash  payment  merely  amounted  to  £50,000,000,  and  the 
tenitorial  cessions  Bnssia  had  insisted  on  at  San  Stefiuio  as  equivalent  to  cash 
payment  were  reduced  by  the  Treaty  of  Berlin  (T^maa,  March  22, 1878,  for  text 
of  Treaty  of  San  Stefiuio ;  and  •«  Ana.  BegV*  1878,  Appendix,  State  Papers^ 
p.  221,  for  text  of  Treaty  of  Berlin>     The  naval  indemnity  paid  by  Ohina 
to  Japan  by  the  Treaty  of  Shimoneseki,  April  16,  1895,  and  by  the  supple- 
mentary treaty,  by  which  Japan  procured  an  additional  indemnity  of  about 
£4,000,000  as  compensation  for  the  retrocession  of  Port  Arthur,  amounted  to 
about  £29,000,000,  or  230,000,000  taeU  C  Ann.  Beg.,"  1895,  p.  848).    The  TraaXy 
of  San  Ste&no  seems  to  establish  that  the  payment  of  a  pecuniary  indemnity  is , 
at  least  in  the  Bussian  view  of  public  law  and  diplomacy,  merely  the  equivalent 
of  acession  of  territorj.    This  being  conceded,  it  is  a  little  difficult  to  under- 
stand the  attitude  of  Bnssia  at  the  Portsmouth  Peace  Conference  as  described 
by  Professor  F.  De  Martens.     There  seems  an  inconsistency  in  a  power  making 
the  non-payment  of  any  indemnity  what  the  Jesuit  historian,  Boug^nt,  caUa 
the  **  noBud  de  la  paix,**  in  a  treaty  by  which  she  actually  ceded  territory ;  after 
a  previous  declaration  in  a  treaty  of  peace  that  oeesion  of  territory  was  to  be 
considered  as  a  mere  equivalent  to  a  payment  of  indemnity.    Previous  to  the 
Portsmouth  Peace  Oonference,  the  payment  of  a  money  indemnity  never  seems 
to  have  been  considered  impermissible  on  principle.    The  cession  of  a  fortrem 
has,  on  the  other  hand,  often  been  considered  the  ''noeud  de  la  paix**  on  the 
one  hand,  and  impossible  of  concession  on  the  other,  as  in  the  case  of  Briaaoh  at 
the  dose  of  the  Thirty  Tean'  War.    The  Spanish  American  War  of  1898 
fkonishes  an  instance  of  a  money  indemnity  being  paid  by  the  conqueror.    The 
faot  that  the  United  States,  by  the  Treaty  of  Paris,  1898,  paid  Spain  twenty 
million  dollars  for  the  Philippines  reinfbroes  the  view  that  there  is  nothing  in 
principle  to  (listinguish  payment  of  a  money  indemnity*  from  a  oeesion  of 

tSRitOFy* 

In  1861  the  United  States  went  to  war  with  Mexico  with  the  avowed  dg'ect  of 
obtaining  indemnity  for  the  past  and  security  for  the  ftiture.  But  as  Mexico 
could  ofTer  no  other  indemnity,  it  was  determined,  ftom  the  beginning,  to  seiae 
upon  and  retain  a  portion  of  her  territory  (Halleok's  **  International  Law*** 
ToL  L  0.  xvi.  p.  504). 
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which  the  war  has  suspended  or  intermptedi  and  the  release 
of  prisoners  on  both  sides.^ 

''Secondly,  there  are  the  proyisions  judged  necessary  to 
remove  the  causes  out  of  which  the  war  arose,  redress  the 
grieyanoes  complained  of,  and  prevent  the  recurrence  of  them. 
This  is  the  one  essential  thing  which  negotiators  have  to  do, 
and  the  pacification  is  hollow  and  imperfect  if  they  fail  to 
do  it  clearly  .and  effectually."  *  6.  F.  Martens  points  out 
that  the  general  articles  following  the  introduction  relate, 
inter  alia,  to  the  cessation  of  contributions.  The  progress  of 
science  bringing  about  rapidity  of  communication  tends  to 
render  more  and  more  unnecessary  a  stipulation,  which 
formerly  gave   rise  to  frequent    disputes,  that    belligerent 

1  The  learned  Samuel  Ooooalus  speaks  of  <*  paoi  elansnla  generalis  anmes  Urn 
a^jidior  *'  (Grotiiis, ''  lUiistratiu,''  v(de  p.  502  (ed.  Hala,  1748)).  By  Artiole  V. 
of  the  Treaty  of  Paris,  1856,  the  Queen  of  England,  the  Emperon  of  Fianoe  and 
Bnssia,  the  King  of  Sardinia,  and  the  Boltan,  granted  ''a  fUl  and  entire 
amnesty  to  those  of  their  snhjeots  who  may  have  heen  oompromised  by  any 
participation  whatsooTer  in  the  eyents  of  the  war  in  fanmr  of  the  oanse  of  the 
enemy.  It  is  expresdy  understood  that  snoh  amnesty  shall  extend  to  the  sub- 
jects of  each  of  the  belUgteent  parties  who  may  haTe  oontined,  daring  the  war, 
to  be  employed  in  the  service  of  one  of  the  other  belUgerents.*'  The  next 
article,  an  amnesty  clause  in  the  diplomatic  and  legal,  thongh  not  in  the 
technical  sense,  provided  that  prisoners  of  war  were  to  be  immediately  given 
up  on  either  side.  The  amnesty  clause  in  the  Treaty  of  Ffekria  seems  to  have 
been  more  peooliarly  aimed  in  favour  of  the  Crimean  Tartars,  who  had  shown 
fliemselves  favourably  disposed  to  the  allied  foroes  (ZVmet,  Debate  in  the  Honse 
of  Commons,  March  14,  1856).  In  the  case  of  a  civil  war,  amnesty  may  be 
oecured  by  municipal  law,  as  the  Act  of  Indemnity  psssed  in  1660  on  the 
Bestozation.  By  the  preliminaries  of  peace,  signed  at  Villafhmca  between 
France,  Austria,  and  Italy,  which  were  snbetantially  incorporated  in  the  defini- 
tive Treaty  of  Zurich,  a  ftiU  and  complete  amnesty  was  granted  on  both  sides  to 
compromised  pers(»s.  By  Article  17  of  the  Treaty  of  San  Stefano,  the  Bultan 
granted  such  an  amnesty  to  all  Ottoman  subjects  who  had  compromised  them- 
aelves  (IVsim,  Harch  22, 1878).  An  exceedingly  liberal  amnesty  was  granted 
by  the  British  Oovemment  at  the  dose  of  the  Sonth  African  War  C^Ann. 
Beg.,"  1902,  p.  405).  The  amnesty  clause  of  the  IVeaty  of  Portsmouth  is  very 
elabonte  as  regards  the  restoration  of  prisoners  of  war,  but  there  is  no  amnesty 
claose  in  the  popular  sense  of  the  word.  Each  State  appointed  a  special  oom- 
missioneir  to  receive  returned  prisoners  in  specified  numbers  and  at  specified 
places.  Each  State  engaged  to  make  a  statement  of  the  direct  expenditure  it 
had  incurred  on  prisoners  of  war;  and  Bussia  engaged  to  repay  Japan  the 
difference  arising  from  the  far  greater  number  of  prisoners  of  war  taken  by  the 
Japanese  as  compared  with  Japanese  prisoners  in  Bussia  (cf.  text  of  the 
Portsmouth  Treaty,  IVsisi,  October  17, 1905,  Article  XIIL). 

*  **  Lectures  on  Diplomacy,"  lecture  L,  p.  37.  Professor  Mountagne  Bernard 
ihen  mentions  a  third  head,  that  is,  indemnity,  which  has  already  been  diaooased, 
and  which  may  or  may  not  ooour  in  a  treaty  of  peace. 
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opentioDS  were  to  oease  withm  a  limited  time  in  disUnt 
regiona.    This  was  especially  done  in  the  case  of  maritimd 

Aooording  to  this  writer,  the  principal  partiealar  artides  of 
a  treaty  of  peace  nsnally  specify  and  tenew  the  treaties  which 
are  to  serre  as  a  basis  of  the  peace.'  ProfesMMr  Mbantsgne 
Bernard,  howcTer,  shows  that  there  is  a  modem  tendency  to 
cantion  in  contracting  international  engagements.  Inter- 
national contracts  tend  to  diminish  rather  ^than  to  increase 
in  nmnber  and  yariety,  while  contracts  amosng  priyate  men 
tend  to  increase  continnally.  No  treaty  of  the  last  century 
can  compare,  for  instance,  with  the  Treaty  of  Paris,  1763,  in 
the  nnmber  of  pre-existing  treaties  that  the  latter  confirmed 
and  renewed.  It  is  dearly  a  matter  for  congratulation  that 
treaties  in  force  show  a  tendency  to  diminish  rather  than  to 
increase  in  nnmber.  The  nnmber  of  treaties  that  were  formerly 
in  force  were  dne  to  conditions  that  were  essentially  nnwhole- 
some,  to  disputed  rights  of  sncoession,  to  the  imposts  leried 
by  feudal  chieftains  on  foreign  merchants,  and  to  the  rights 
of  wreck." 

The  Treaty  of  Portsmoath  illostratee  the  aboye  obeerva- 
tions,  since  it  did  not  renew  a  single  treaty.  Oompared  with 
a  treaty  of  the  eighteenth  centory,  almost  the  only  fiuniliar 
point  in  the  particulars  is  the  requisition  as  to  the  time  and 
place  of  ratification.  The  Treaty  of  Portsmouth,  by  the  four- 
teenth article,  required  ratification  to  be  made  within  fifty  days 
at  the  latest    Batification  by  Bussia  was  to  be  announced 

1  By  the  Tieaty  dr  Paris,  1708,  Bellelah  wu  to  be  enumted  sU  wed^ 
excfaaage  of  xatUoBlioiL  Oiiadalonpe,  Deiinde,  Maria  Gftlente^  MartiiiiMN  ^^ 
Lnoia,  were  to  be  mtored  hj  England  to  Fvaaoe  three  months  after  tbat  dste. 
Fhmoe  undertook  to  restore  Vort  MobUe,  on  the  BfissisBippi,  vithin  thiee 
months.  Goree  and  Minoioa  were  to  be  eraonated  by  Great  Britain  and  &p^ 
respeetirely  within  three  monthsL  Great  Britain  nndertook  to  restore  HaTsonft 
and  the  conquest  of  Onba  within  three  months.  Colonies  in  the  Esst  indies 
were  to  be  restored  within  six  months  from  the  exchange  of  nkftifioatiooi  (<^' 
Artide  24  of  the  Treaty  of  Fteis,  1768,  •'Ann.  Beg^,"  1768,  p.  28S).  While 
sooh  stipolations  as  these  were  at  one  time  fery  neoessary,  they  would  be  sbiiird 
in  a  modem  treaty  of  peaoe.  The  fact  that  their  ahsenoe  ga^e  rise  to  diip^^ 
in  fonner  treatiei,  shows  that  in  this,  as  in  so  many  other  respeots,  modent 
imprefements  in  oommnnioations  tends  to  fiMsilitate  the  eanse  of  pease 

•  «« Law  of  Nations,"  (1802)  bk.  TiiL  o.  viL  s.  6,  p.  847. 

*  Bernard's  **  Leotnres  on  Biplomaoy,"  leotnre  iT.  pi  194. 
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to  Japan  by  the  French  minister  in  Tokio^  which  ratification 
by  Japan  was  to  be  announced  to  the  Bossian  Government  by 
the  Ambassador  of  the  United  States  at  St  Petersburg.  The 
formal  exchange  of  ratifications  was  required  to  take  place 
at  Washington.  Treaties  of  peace  do  not  always  specify 
the  place  where  the  ratifications  are  to  be  exchanged.^  It 
is  curious  to  obserye,  in  view  of  the  expeditious  nature  of  the 
negotiations  at  Portsmouth  (the  negotiations  began  August 
10,  and  the  Treaty  of  Portsmouth  was  signed  on  September  5, 
1905 ;  cfl  Professor  F.  De  Marten's  article  in  the  North 
AmeHain  Beview^  November,  1905)  that  the  interval  elapsing 
between  signature  of  peace  and  the  exchange  of  ratifications 
was  longer  than  in  some  treaties  of  the  eighteenth  centary. 
By  Article  33  of  the  Treaty  of  Paris,  1814,  by  which  peace 
was  concluded  between  the  Allied  Powers  and  France,  the 
ratifications  were  required  to  be  exchanged  within  a  fortnight, 
or  sooner,  if  possible.*  The  ratifications  at  the  Treaty  of  Ghent, 
1814^  were  required  to  be  exchanged  within  four  months ;  while 
the  ratifications  of  the  treaty  between  the  Allied  Powers  and 
Napoleon,  providing  for  the  emperor's  residence  at  Elba,  were 
required   to   be  exchanged  within  two  days,  or  sooner,  if 


Orotius  observes  that,  at  the  conclusion  of  a  war,  land  Oeoenl  effect 
and  rights  adhering  to  the  soil  and  consecrated  places,  which  ^p^^^^^ 
may  have  been  in  the  possession  of  a  victorious  belligerent, 
return  by  postUmiinium  to  the  former  owners.    Marcion  com- 
pares the  right  ,of  fotiUminium  to  that  by  which,  when  a 
house  tumbles  down,  the  soil  is  restored  to  the  shore. 

Moveables  do  not  return  by  potdtmiiiium,  but  become  prize ; 
a  purchaser  of  objects  of  traffic  acquires  a  good  title  during 
war.  Things  found  among  neutrals  or  brought  home  cannot 
be  claimed  by  the  old  owner,  unless  they  are  munitions  of  war. 
Arms  and  clothing  have  their  use  in  war,  but  had  not  the 
privilege  of  posUimnium,  because  they  who  lost  them  were 
little  favoured — ^indeed,  were  disgraced.    And  so  a  horse  is 

>  Q.  F.  Marten's  «*  Law  of  Kattona  "  (1802),  bk.  Till  a  6,  p.  348. 
•  -  Ann.  Beg.,**  1814,  State  Doonmente,  416. 
«  Ibid.,  400-2. 
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different  in  this  respect  from  arms ;  for  the  horse  may  be 
lost  without  the  fault  of  the  rider.  Boethins  is  stated  by 
Orotins  to  imply  that  the  distinction  held  up  to  his  *time^ 
among  the  Goths.  Subsequently  it  became  abolished,  and 
the  rule  established  with  exception  that  moveables  are  not 
suspectible  of  postliminium.  But  this  rule  does  not  apply  to 
moveables  not  brought  infra  prsssidic^  "which  do  not  reqnite 
posUiminium  to  be  restored.^ 

Yattel  observes :  **  The  effect  of  the  treaty  of  peace  is  to 
put  an  end  to  the  war,  and  to  abolish  the  subject  of  it  It 
leaves  the  contracting  parties  no  right  to  conunit  any  acts  of 
hostility  on  account  either  of  the  subject  itself  which  had  given 
rise  to  the  war,  or  of  anything  that  was  done  during  its 
continuance;  wherefore  they  cannot  lawfully  take  up  arms 
again  for  the  same  subject  Accordingly,  in  such  treaties,  the 
contracting  parties  reciprocally  engage  to  preserve  perpetual 
peace ;  which  is  not  to  be  understood  as  if  they  promised  neyer 
to  make  war  on  each  other  for  any  cause  whatever.  The  peace 
in  question  relates  to  the  war  which  it  terminates,  and  it  is  in 
reality  perpetual,  inasmuch  as  it  does  not  allow  them  to  revive 
the  same  war  by  taking  up  arms  again  for  the  same  subject 
which  had  originally  given  birth  to  it"  * 

All  damages  caused  during  the  war  are  likewise  buried  in 
oblivion ;  and  no  action  can  be  brought  except  in  cases  where 
the  treaty  expressly  enjoins  that  reparation  shall  be  made. 
They  are  considered  as  having  never  happened.^  Pofendorf 
considers  that  the  losses  of  private  subjects  upon  pacification 
ought  to  be  made  good  by  the  State,  though  the  native-bom 
subject  has  no  civil-law  right  to  enforce  reparation.  Bat 
foreigners  acquire  good  title  under  such  circumstances  through 
the  Act  of  the  Princes,  since  there  are  presumptions  that 

1  ^'De  Jiixe  BeUi  ac  Paoie/'  L  iiL  o.  iz.  88. 12, 13, 14. 

*  "  Droitdee  Gena,"  1.  It.  c.  ii.  8. 19.  The  engagement  to  preserve  •'petpetoil 
peace"  does  not  oooor  in  the  general  articles  of  the  Treaty  of  Portamoatii,  by 
the  tint  article  of  which  it  i8  declared  that  **  there  shaU  thenceforth  be  peace 
and  amity  between  their  Majesties  the  Emperor  of  Japan  and  the  Emperor  of 
AU  the  Bnssias  and  between  their  respeotiTe  States  and  Goyemments."  The 
expression  **  perpetual  peace  *'  is  fonnd  in  the  first  article  of  the  Treaty  of  F^* 
The  first  treaty  in  which  it  does  not  occur  is  the  Treaty  of  Amiens,  ISOl 

*  Yattel,  ibid.,  nipra,  s.  21. 
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attend  the  acts  of  princes.^  Halleck  obeenres  that  a  treaty 
of  peace  does  not  eztingmsh  ransom  bills,  contracts  made  by 
prisoners  of  war  for  subsistence,  trade  carried  on  under  licence, 
debts  contracted,  or  injuries  committed  during  war  by  bellige- 
rent  subjects  in  a  neutral  country.*  These  observations  acquire 
some  interest  in  connection  with  the  Busso- Japanese  War  and 
the  Treaty  of  Portsmouth.  On  this  subject  one  may  cit^ 
Professor  F.  De  Martens,  speaking,  to  employ  a  phrase  of  Lord 
Btowell,  as  a  witness  to  fact.  ^  Thus,  though  for  eighteen 
months  a  bitter  and  mighty  conflict  was  waged  between  two 
great  military  nations,  though  battles,  almost  unexampled  as 
regards  the  number  of  troops  engaged  and  the  intensity  of 
artillery  fire,  were  fought — ^yet  all  these  bloody  encounters  and 
these  gigantic  operations  were  carried  on,  not  on  the  territories 
of  the  belligerent  States,  but  within  the  boundaries  of  a 
neutral  power  I  Furthermore,  it  should  be  noted  that  Chinese 
neutrality  had  been  solemnly  guaranteed  at  the  opening  of  the 
campaign  by  both  of  the  belligerents,  as  well  as  by  the  great 
neutral  powers.  Never  before,  in  the  history  of  the  civilized 
world,  has  a  war  been  conducted  under  such  conditions.  These 
peculiarities  are  reflected  in  the  treaty  of  peace.'* 

^  Of  the  flfteen  articles  of  that  document,  more  than  half 
have  to  do  with  the  rights  of  territorial  possession  and  the 
sovereignty  of  Oorea  and  China — ^that  is  to  say,  of  two  States 
which  were  in  no  way  belligerents,  but  formally  and  legally 
neutral.  ...  It  would  be  hard  to  find  a  similar  example  in 
the  peace  transactions  concluded  up  to  the  present  time  by 
civilized  nations.'* ' 

The  Busso-Japanese  War  has  in  its  flagrant  infraction  of 
the  territoriality  of  sovereignty,  witnessed  a  recrudescence  in 
its  worst  form  of  the  great  evils  of  foreign  enlistment,  the  right 
of  continued  passage,  and  the  shameless  pretext  of  invasion 
that  characterized  the  history  of  Europe  in  the  eighteenth 
century.    The  seizure  of  Port  Arthur  by  Bussia  can  only  be 

>  •*De  Jme  Nat  et  Gent,"  bk.  TiiL  o.  Tiii  •.  8. 

*  HaUeok's  *•  Interaational  Law,"  Tol.  L  o;  iz.  p.  814. 

*  Fio&Mor  F.  De  Martens,  in  the  North  Am^riean  Seffimo,  No.  ({88,KoTember, 
1905,  p.  648. 
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compared  to  the  attempted  aeinie  of  the  foriraaB  of  GasaK  by 
Looia  XIY.  in  1679, imdw  a  aecret  ttetAj;  or  to  the  ahameleaB 
pretext  on  which  Frederic  the  Great  inTaded  Saxony  in  1756 ; 
or  to  the  Empreaa  Catherine's  inyaaion  of  Poland  in  1795.^  It 
ia  impoaaible  to  doubt  that  the  aoqniaition  of  Port  Arthur  by 
Bnasia  in  1898  nndw  threat  of  war  was  the  elemental  eanse  of 
the  outbreak  of  the  war  of  1904-5,  and  of  all  the  infiaotioDSof 
international  law  that  followed  in  its  train.  The  great  diffi* 
eulties  which  Profeaaor  F.  De  Martens  indicatea  woold  clearly 
not  exist  if  both  Oorea  and  China  had  been  made  parties  to 
the  Treaty  of  PortamootL  The  Treaty  of  Berlin  aflbids  an 
instance,  and  many  others  conld  be  found,  of  a  number  of 
States  uniting  in  a  great  pacificatory  settlement^  which  was  in 
effect  virtually  a  treaty  of  peace  between  only  two  of  the 
contracting  partiea  In  the  Treaty  of  Vienna^  1815,  both 
England  and  France  ineffectually  mediated  on  behalf  of 
Poland,  and  that  State  had  not,  formally  at  leart,  been 
involved  in  the  great  war.  The  two  cases  are,  however,  to  be 
distinguished,  as  Poland  was  an  extinct  State  in  1815,  thoogh 
both  the  King  of  Prussia  and  the  Casar  made  acknowledgments 
of  a  previous  independence  in  their  addresses  to  their  Polish 
subjects.  Professor  F.  De  Martens  observes  that,  up  to  the 
date  of  the  Japanese  descent  on  Sakhalin,  not  a  foot  of 
Russian  soil  was  in  the  possession  of  the  Japanese  armies. 
But  assuming  this,  the  question  inevitably  arises  as  to  the 
Russian  tenure  of  Port  Arthur  and  the  Liao-Tong  Peninsok 
According  to  Professor  De  Martens,  Port  Arthur  was  not 
Russian  territory ;  and  yet  it  was  formally  transfened  at  the 
treaty  of  peace.'  It  is  beyond  the  wit  of  man  to  discern  how 
the  Treaty  of  Portsmouth  can  have  the  general  effect  of  all 
treaties  of  peace  in  abolishing  the  sabject  of  the  war,  when 
that  result  is  SDught  to  be  arrived  at  by  one  party  to  the 
contract  transferring  what,  on  his  own  showing,  does  not 
belong  to  him. 

>  a.  6bB.Phmimore's«Int6raatioDAllAw,*'Tol.ias.51^fartheinmbm 
of  Bozony ;  for  oonqnett  of  Poland,  ibid^  toI.  L  b.  892. 

>  Of.  articio,  NoriK  Ameriotm  Betfiew,  p.  644;  and  Artiole  V.  of  thfl  Tnstf 
of  Portemonth,  TimM,  October  17, 1905. 
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In  the  Eliza  Anne,  (1813)  1  Dods.  244,  249,  Lord  Stowell 
observed  that  ''a  treaty  of  peace  is  an  agreement  to  waive  all 
discossion  concerning  the  respective  rights  of  the  parties,  and 
to  bury  in  oblivion  all  the  original  causes  of  the  war.  It  is  an 
explanation  of  the  natnre  of  tliat  peace  and  good  understand- 
ing which  is  to  take  place  between  the  two  countries,  whenever 
that  event  shall  be  happily  accomplished"  These  observa- 
tions furnish  a  singular  commentary  on  the  article  of  Professor 
De  Martens  and  the  Portsmouth  Treaty.  While  the  unique 
peculiarity  of  the  treaty  is  descanted  upon,  no  explanation 
whatever  is  offered.  In  this  respect  the  recent  paper  of 
Professor  De  Martens  offers  a  great  contrast  to  the  other  great 
docxunents  of  international  law,  to  Lord  Mansfield's  reply  to 
the  Prussian  Exposition  des  Motifs  on  the  occasion  of  the 
Silesian  loan,  or  to  the  epigrammatic  powers  and  dexterous 
learning  of  Historicus. 

Nothing  is  better  established  than  that  the  treaty  of  peace 
does  not  affect  private  rights  acquired  antecedently  to  the  war, 
or  private  injuries  unconnected  with  the  causes  which  produced 
the  war.^  ''The  case  is  the  same  with  debts  contracted  during 
the  war,  but  for  causes  which  have  no  relation  to  it ;  or  with 
injuries  done  during  its  continuance,  but  which  have  no  con- 
nection with  the  state  of  warfare.  Debts  contracted  with 
individuals,  or  injuries  which  they  may  have  received  from 
any  other  quarter,  without  relation  to  the  war,  are  likewise  not 
abolished  by  the  compromise  and  amnesty,  as  these  solely 
relate  to  their  particular  object — ^that  is  to  say,  to  the  war,  its 
causes  and  effects.  Thus,  if  two  subjects  of  the  belligerent 
powers  make  a  contract  in  a  neutral  country,  or  if  the  one 
there  receives  an  injury  from  the  other,  the  performance  of 
the  contract,  or  the  reparation  of  the  injury  and  damage,  may 
be  prosecuted  after  the  conclusion  of  the  war."  *  The  Statute 
of  Limitations  does  not  apply  to  prize-court  proceedings,  and 
therefore  a  neutral  owner  may  appear  as  claimant  in  the  prize 
court  of  a  State  that  was  recently  a  belligerent ;  but  damages 
will  not  be  decreed  by  a  prize  court,  according  to  Lord  Stowell^ 

>  Wheaion't  *«  InteniatloiiBl  Law,"  pt.  iv.  o.  iv.  •.  544. 
*  Tatters  **  Droit  d6i  Gens,"  1.  iv.  a  ii  i.  22. 
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6T6n  against  the  actual  wrong-doer,  after  a  lapse  of  a  great 
length  of  time.^ 
By  whom  Orertures  of  peace  may  be  made  by  either  belligerent  oi 

^^S^^jU  central  *' acting  as  the  common  friend  of  both  litigants;**  or 
by  the  statutes  of  an  auxiliary  *  as  distinguished  from  an  ally. 

The  obligation  on  a  belligerent  to  conclude  peace  when  the 
inyaded  right  has  been  obtained,  when  injury  has  been  redressed, 
when  danger  has  been  ayerted,  forms  the  somewhat  academic 
topic  of  some  well-known  passages  in  Grotiua.'  Gk>od  fiuth,  he 
argues,  presenres  the  hope  of  peace.  The  greater  Society,  of 
which  nations  are  the  members,  is  kept  together  by  Faith.  It 
is  atrocious  to  break  that  fiuth  which  holds  life  together— the 
holiest  good  of  the  human  heart.  In  war  and  after  war,  good 
faith  and  peace  ought  to  be  preseryed. 

In  the  time  of  Vattel  (1758),  mediation  was  a  mode  of  con- 
ciliation much  used.  That  writer  eyen  goes  so  far  as  to  obserre : 
"  Does  any  dispute  arise  ?  The  friendly  powers,  those  who  are 
afraid  of  seeing  the  flames  of  war  kindled,  offer  their  mediation, 
and  make  oyertures  of  peace  and  accommodation."  ^ 

« Mediation,"  Vattel  obseryes,  ''in  which  a  oomLmon  fiiend 
interposes  his  good  offices^  frequently  proyes  efficacious  in 
engaging  the  contending  parties  to  meet  each  other  halfway— 
to  come  to  a  good  understanding — ^to  enter  into  an  agreement 
or  compromise  respecting  their  rights,  and,  if  the  question 
relates  to  an  injury,  to  offer  and  accept  a  reasonable  satis- 
faction. The  office  of  mediator  requires  as  great  a  degree  of 
integrity,  as  of  prudence  and  address.  He  ought  to  obserre  s 
strict  impartiality;  he  should  soften  the  reproaches  of  the 
disputants,  calm  their  resentments,  and  dispose  their  minds  to 
a  reconciliation.    His  duty  is  to  fayour  well-founded  daims* 

>  The  Mmiior.  (1799)  1  0.  Bob.  179. 

'  De  MaitenSi  **  Enai  snr  lei  Armateim,*'  ••  50. 

*  "De  Jme  Bem  m  PaoiB,"  1.  iiL  o.  zzy.  m.  2,  8,  lefeRiiig  to  Si  Pwl't 
Bpistlo  to  the  BomAQB,  xiL  The  inteieet  of  thii  portion  of  the  •' De  Jme  BelU 
ao  Paoii  hss  been  pexeeiyed  by  writen  on  internatioDil  ilaw  in  all  ages  (cf< 
PDfendori;'<De  JoreNaietGeni,"  wheraatrUmte  is  paid  to  the  exhanftive 
treatment  Qiotinabeatowi  on  this  aapeot  of  hie  snljeet;  and  Sir  B.  Phillimoie*' 
**  International  Law,"  toL  iii  pt  xii.  p.  638,  who  renden  a  leaned  tribato  to 
the  eloqnenoe,  leaning,  and  pietj  ci  **  the  erer-illiiBtiiooi  Orotiiis  "> 

«  •«.DioitdMGeni»*'Lii.o.ZTiiLa828. 
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and  to  effbot  the  restoration,  to  each  party,  of  what  belongs  to 
him;  but  he  oaght  not  too  scmpnlonsly  to  insist  on  rigid 
justice.  He  is  a  concib'ator,  and  not  a  judge :  his  business  is 
to  procure  peace ;  and  he  oaght  to  induce  him  who  has  right 
on  his  side  to  relax  something  of  his  pretensions^  if  necessary, 
with  a  view  to  so  great  a  blessing.**  ^ 

In  yiew  of  the  fact  that  Yattel  defines  mediation  as  the 
interposition  of  good  offices,  it  becomes  a  little  difficult  to 
understand  the  distinction  insisted  on  by  some  writers  between 
mediation  and  the  interposition  of  good  offices.  G.  F.  Von 
Martens  obsenres  that  ''mediation  supposes  the  consent  of  the 
two  parties,  and  this  only  can  give  a  right  of  assisting  at  the 
conference&"  *  The  good  offices  of  a  neutral  power  may,  then, 
be  accepted,  and  its  mediation  refused,  as  was  done  by  Bussia 
with  respect  to  France  in  the  war  with  Sweden,  1742.* 

Sir  R  Phillimore  considers  that  there  is  a  marked  difference 
between  good  offices  and  mediatioa^  At  a  period  prior  to  the 
French  intervention  in  the  affairs  of  Spain  m  1823,  the  French 
Goyemment  declmed  the ''  formal  mediation  '*  of  Great  Britain* 
but  accepted  his  Majesty's  ''good  offices "  with  Spain  for  that 
object.  These  proved  abortive,  but  Mr.  Canning  renewed  his 
offer  of ''the  interposition  of  good  offices"  in  1823,  after  the 
French  army  had  entered  Spain.* 

Towards  the  dose  of  1855,  "the  good  offices  "  of  Austria  were 
being  actively  exerted  through  Count  Esterhazy  to  bring  about 
a  cessation  of  the  Crimean  War.^    In  1866  the  Emperor  of 

>  •'Droit  det  Oeiii,''L  ii  o.  xriiL  p.  328,  and  ibid^  L  It.  a  iL  s.  17.  whwe 
Vattel  aptly  deioribea  the  ftmotioii  and  true  oooasion  of  mediation  aa  ooonning 
when  ■*  two  nationa,  though  equally  tiied  of  the  war,  do  neTerthelen  oontinne  it 
merely  from  a  fear  of  making  the  iint  adTaaces  to  an  aooommodation,  aa  theae 
might  be  imputed  to  weaknen ;  or  they  peniat  in  it  from  animoaify,  and  con« 
trary  to  their  real  intereata." 

*  The  artiole  of  Profeaaor  F.  De  llartena  to  which  referenoe  haa  been  made, 
ahowa  that,  aa  weU  technically  aa  in  aubatanoe,  Preaident  Booaevelt'a  action  in 
May,  1905,  waa  an  Inatanoe  of  mediation,  ainoe  he  not  only  aaaiated  at  the  oon- 
f  erenoe  of  Portamouth,  but  by  hia  peraonal  exertiona  preyented  an  abort!? e  aequeL 

*  Gf.  G.  F.  Yon  Marten'a  **  Law  of  Nationa,**  bk.  Till.  o.  tIL  a.  2,  rafenring  to 
Oen.  Bidefeld,  •'Inatitntlana  PoUtiquea,"  toL  it  o.  tUL  a.  17;  and  to Trouar 
••  De  prudentia  droa  offloinm  paeifloationia  inter  gentea." 

«  •*  Intematioiial  Law,"  tol.  iii.  pt.  zU.  a.  514. 

•  Sir  B.  PhiUimoie'a  ''Intematioiial  Law,"  toL  iii  appendix  iy.  pp. 
764,765. 

•  •'Ann.  Beg.,"*  1856,  p.  210. 
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Angtriayin  an  address  to  his  people,  stated  that  he  had  addressed 
himself  to  the  Emperor  of  the  French,  requesting  his  good 
offices  for  bringing  abont  an  armistice^  and  added  that  not 
only  had  the  Emperor  of  the  French  acceded  to  his  request, 
but  that  he  had  also  offered  to  mediate.^  The  Hagae  Gon- 
Tontion  *  does  not  expressly  distinguish  between  good  offices 
and  mediationi  but  it  cannot  perhaps  be  concluded  that  the 
two  terms  are  there  convertible.  Under  the  Hague  Oonyention 
both  good  offices  and  mediationbear  the  same  character  of  adyice 
without  binding  force.  Grood  offices,  by  the  convention,  are 
not  otherwise  defined ;  the  term  **  mediator  **  is  defined*'  Quite 
independently  of  the  Hague  Oonferenoe,  the  approved  usage  of 
nations  authorizes  ^he  proposal  by  one  State  of  its  good  offices 
or  mediation  for  the  settlement  of  the  intestine  dissensions  of 
another.^  The  Congress  of  Verona,  1822,  and  the  interference 
of  France  in  Spain  in  the  following  year,  illustrate  the  source 
of  mediation.  At  the  Peace  of  Westphalia,  1648,  France  and 
Sweden  gave  a  guaranty  of  the  Germanic  Oonstitution.  France 
was  a  party  to  a  treaty  of  guaranty  and  mediation  to  secure 
the  tranquillity  of  the  Swiss  Republic  in  1738,  and  again  in 
1782.  The  constitution  of  the  United  States  of  America 
guarantees  to  each  State  of  the  Federal  Union  a  republican 
form  of  government,  and  engages  to  protect  each  of  thenr 
against  invasion,  and,  on  the  application  of  the  local  authorities^ 
against  domestic  violence.^  In  1862  a  proposition  was  made 
by  France  to  England  and  Bussia  that  the  three  countries 
should  offer  their  friendly  mediation  to  the  contending  parties 
in  the  American  Civil  War.  The  moment  was  deemed  inoppor- 
tune by  Bussia  apd  England,  who  declined  to  accede  to  the 
proposal.  '<  According  to  the  information  we  possess,**  wrote 
Prince  Gortchakow  to  M.  d'Oubril,  Bussian  ehargS  d'affaires  in 
Paris,  on  October  27, 1862, "  we  are  led  to  believe  that  a  com- 
bined movement  of  France,  England,  and  Bussia,  however 
conciliatory  it  might  be,  and  with  whatsoever  precautions  it 

'  "Ann  Beg./  186S|  p.  238. 

*  Title  n.,  •«0n  Good  Offioei  and  MediaUon." 

*  Title  IL,ArUolet  4,5. 

*  Wheaton's  **  International  Law,"  pt.  ii.  a  L  •.  73. 
«  Oonrtitution  of  the  United  States  Artide  8. 
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might  be  sononnded^  if  it  came  with  an  official  and  collective 
chaiacter,  wonld  iocnr  the  risk  of  bringing  abont  a  resnlt 
opposed  to  the  pacificatory  end  which  the  three  Courts  desire."^ 
Wheaton's  editor  obserres  that  the  proposal  wonld  haye  been 
declined  if  it  had  been  made.  It  was  thought  in  the  Northern 
States  that  the  policy  of  France  was  hostile  to  the  Unioni  and 
that  the  proposed  mediation  was  only  a  preliminary  step  to 
the  acquisition  by  France  of  those  parts  of  the  dismembered 
Union  which  had  preyiously  belonged  to  her.* 

The  principle  of  mediation  instituted  under  the  Hague 
Conyention  is  the  preyention  of  war  between  separate  and 
independent  States,  not  between  contending  political  parties 
in  the  same  State.  There  are>  of  course,  noiany  instances  of 
the  former  kind  before  the  Hague  Oonyention.  At  the  Treaty 
of  Byswick,  1697,  England  acted  as  mediator.^ 

It  was  stipulated  at  the  Treaty  of  Paris,  1856,  that  <<if 
there  should  arise  between  the  Sublime  Porte  and  one  or  more 
of  the  other  signing  powers,  any  misunderstandiag  which 
might  endanger  the  maintenance  of  their  relations,  the  Sublime 
Forte  and  each  of  such  powers,  before  haying  recourse  to  the 
use  of  force,  shall  afford  the  other  contracting  parties  the 
opportunity  of  preyenting  such  an  extremity  by  the  means 
of  their  mediation."  ^  At  a  conference  of  the  powers  who 
signed  the  Treaty  of  Paris,  their  plenipotentiaries,  in  a  pro- 
tocol dated  April  14^  1856,  expressed  **  in  the  name  of  their 
GoyemmentSy  the  wish  that  States  between  which  any  serious 
misunderstanding  may  arise,  should,  before  appealing  to  arms, 
haye  recourse,  as  far  as  circumstances  might  allow,  to  the  good 
offices  of  a  friendly  power.  The  plenipotentiaries  hope  that 
the  Qoyemments  not  represented  at  the  congress  will  unite  in 
the  sentiment^  which  has  inspired  the  wish  recorded  in  the 
present  protocol."^     This  protocol  was  inyoked  to  preyent 

» "  U.S.  DipL  Cow.,*'  1863,  yoL  ii  p.  769. 

*  Wheaton's  '^Intemtttional  Law,**  pt.  iL  o.  i.  •.  73a,  referrixig  to  Draper, 
•'Hirtory  of  Ameiioan  Ctfll  War,"  y.  iii  p.  489. 

*  PiofeiBQr  Moimtagne  Bernard,  **Leotiire8  on  Diplomaoy,"  leotue  iii« 
p.  165. 

*  Article  yiii ;  of.  Hertdet,  «*  Hap  of  Borope,**  toI.  U.  p.  1255. 

*  Ibid.,  p.  1279. 
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the  Dano-6erman  War  of  1864^  and  the  Anstio-Prnsaian  War 
of  1866,  but  without  effect    England  appealed  to  both  Fiance 
and  Prussia  in  1870,  when  war  was  imminent  between  those 
two  countries,  to  refer  the  difference  to  a  friendly  power  before 
having  recourse  to  arms,  agreeably  to  the  twenty-third  protoool 
of  the  Treaty  of  Paris,  1856.    France  replied  that  she  appre- 
ciated the  utility  of  the  rule,  but  reminded  Great  Britain  of 
the  reserve  made  on  the  subject^  and  recorded  in  the  same 
protocol,  viz.  ^  Que  le  volu  ex  prim6  par  le  Congres  ne  sauiait 
en  aucun  cas  opposer  des  limites  &  la  liberty  d'appreciation 
qu'  aucune  Puissance  ne  pent  aligner  dans  lee  questions  qui 
touchent  k  sa  dignity*'    She  further  explained  that,  much  as 
she  might  be  inclined  to  accept  the  good  offices  of  a  friendly 
power,  the  refusal  of  the  King  of  Prussia  to  give  the  guarantee 
which  she  was  obliged  to  ask  for,  in  order  to  prevent  dynastic 
combinations  dangerous  to  her  safety  and  the  eare  of  her 
dignity,  prevented  her  from  taking  any  other  course  than  that 
which  she  had  adopted.^    It  is  to  be  observed  that,  although 
the  protocol  of  Paris  does  not  contain  any  binding  stipulations, 
it  affords  to  powers  who  are  willing  to  appeal  to  it,  an  hono1l^ 
able  and  dignified  means  of  avoiding  war.*    The  fact  that  an 
attempt  was  made,  in  every  great  European  war  which  followed 
up  to  the  date  of  the  Hague  Conference,  to  avert  war  by  the 
exertion  of  good  offices  under  the  twenty-third  protocol  of  the 
Treaty  of  Paris,  1856,  deprives  the  severe  criticism  to  which 
the  settleiAcnt  of  1856  has  been  subjected  of  some  gravamen. 
The  Treaty  of  Paris,  by  the  introduction  of  conciliation  and 
good  offices,  founded  an  epoch  of  mediation  which  was  happQy 
reproduced  by  the  Hague  Conference  of  1899  and  the  termina- 
tion  of  the  Busso-Japanese  War.    The  conference  which  met 
at  Constantinople  in  1876  attempted  to  settle  the  dispute 
between  Bussia  and  Turkey  in  a  peaceable  manner,  bat  it 
failed  to  bring  about  such  a  result    The  essential  clause  of 
the  Convention  for  the  Pacific  Settlement  of  International 
Disputes  signed  at  the  Hague,  runs :  ^  The  Signatory  Powers 
(twenty-four  in  number)  recommend  that  one  or  more  Powers, 

»  PatI.  Pap.,  1870. 

*  Of.  HiOleok'B  «*  International  Uw,"  Tol  i  o.  xiv.  p.  496  and  note. 
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strangers  to  the  dispute,  should,  on  their  own  initiation,  and 
as  far  as  circumstances  may  allow,  offer  their  good  offices  or 
mediation  to  the  States  at  yariance.  Powers,  strangers  to  the 
dispute,  have  the  rig^t  to  offer  good  offices  or  mediation,  even 
daring  the  coarse  of  hostilities.  The  exercise  of  this  right 
can  neyer  be  regarded  by  one  or  the  other  of  the  parties  as 
an  anfriendly  act.'*^  This  article  of  the  ^kgae  Oonyention 
differs  from  the  corresponding  article  of  the  Treaty  of  Paris, 
1856,  in  essentially  limiting  the  consequences  of  mediation  as 
far  as  the  mediating  State  is  concerned.  A  hundred  and 
twenty  years  before  the  date  of  the  Hague  Oonference,  Oaliani 
indicated  that  the  danger  to  the  mediator  of  compromising  his 
neutrality  rendered  mediation  itself  a  peril  rather  than  an 
opportunity.*  This  apparently  insuperable  objection  is  oyer- 
come  by  the  express  terms  of  the  oonyention  that  ''the 
exercise  of  this  right  can  neyer  be  regarded  by  one  or  the 
other  of  the  parties  in  conflict  as  an  unfriendly  act"  Still, 
much  depends,  eyen  after  the  promolgationof  the  Hague  Oon- 
yention, ''upon  the  position  and  authority  of  the  State  which 
renders  its  good  offices."*  The  position  and  authority  of  a 
State  inyolyes  considerations  of  public  policy  and  the  balance 
of  power  rather  than  questions  of  public  law.  Yattel 
declared  that  England  held  the  balance  of  Europe.^  The 
termination  of  the  Busso-Japanese  War  reminds  us  that  the 
great  Anglo-Saxon  republic  of  the  West,  a  State  non-existent 
when  Yattel  wrote,  wields  the  balance  of  power  in  friendly 
riyalry  with  this  country. 

A  further  and  essential  difference  between  the  right  to 
mediate  as  described  in  the  Treaty  of  Paris  and'  the  Hague 
Conyention  is  the  difference  in  the  occasion.  Under  the 
Hague  Conyention  the  right  to  mediate  exists  eyen  where 
honour  and  yital  interests  are  concerned.  One  effect  of  this 
msLjhe  to  preyent  an  unjust  war. 

ih  yiew  of  the  fact  that  Yattel,  a  writer  who  detests 

^  Cf.  Arfcide  3  of  the  Hasae  Ckmyentioii,  1899. 
»  -  De  Doveii  dei  Prinoipl  Neutr.,"  o.  ix.  p.  162. 

*  Sir  B.  FbilUniore't  ''Intenatloiua  Law»"  Tol.  iiL  •.  4. 

*  -Droit  dee  GeM.;»  L  I  CYiiL  s.  85. 
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repetition,^  deTotes  more  than  one  powerful  passage  to  the  sab- 
ject  of  mediation,'  one  may  perhaps  presnme  to  question  the 
conclusion  of  Hall,  that  mediation  is  ^obyiouslj  outside  law/' 
and  cannot  therefore  be  consistenfly  treated  by  a  writer  on 
International  Law."  This  view  is  not  shared  either  by  Hubner/ 
or  by  Sir  R  Phillimore,  who  refers  with  approTal  to  Hubner's 
Qpinion  that  mediation  is  a  duty."  From  the  point  of  Tiew  of 
usage,  the  first  and  last  great  chapters  of  International  Law 
treat  of  mediation,  that  of  Pope  Urban  VL  and  Venice  at  the 
Peace  of  Weetphalia,  1648,  at  the  olose  of  the  Thirty  Tears' 
War,  and  that  of  President  Booseyelt  at  the  Peace  of  Ports- 
mouth, terminating  what  the  greatest  liying  publicist  has 
called  ^  a  bitter,  mighty,  and  almost  unexampled  conflict"  * 


>  •<Dioitd6tGeiiB,''Li?.o.iii.a83. 
*Ibid^LiT.o.iLs.l7:  and  1.  ii.  s.  828. 

•  HaU's'^IiitoniatioiuaLaw,''  5tli  ed.»  pt  U.  e.  zi  p.  382. 

«  •*  De  U  Sftliie  dee  Baiimeu  NeotM***  i  i.  pt  i  o.  iL  ■.  1 1. 

•  BIrB.  Phmimoxe's  ^'Internfttioiial  Law,"  toL  lit  s.  4. 

•  FlK>feMr  T.  De  HartenB,  ^Abrft  ^amKooii  i2sv»0w,  November,  1905^  p.  648. 
The  appeal  addrowed  by  Pretldent  Booievelt  to  the  two  beUigeieate,  rant:— 

''The  Pntident  feels  that  tiie  time  has  come  when,  in  the  interest  of  iU  inaa- 
kind,  he  mnst  endeaTonr  to  Bee  if  it  is  not  possible  to  bring  to  an  end  the  terrible 
and  lamentable  oonfliet  which  is  now  being  waged.  With  both  Bosna  end 
Japan  the  United  States  has  inherited  ties  of  friendship  and  goodwill  He 
hopes  tor  the  prosperity  and  welfiBtfe  of  each,  and  feels  that  the  progress  of  the 
world  is  being  set  back  by  the  war  between  these  two  great  nations.  The 
Fkesident  aooordingly  urges  the  Bossian  and  Japanese  Goremments,  not  only 
tor  their  own  ss]ras,bnt  in  the  interest  of  the  whole  dTilised  world,  to  open 
direct  negotiations  for  peaoe  with  one  another.** 

**  The  President  suggesto  that  these  peaoe  Jiegotiations  should  be  condsefced 
directly  and  ezdnsiTely  between  the  belligerente ;  in  other  words,  that  there 
may  be  a  meeting  of  Bnssian  and  Japanese  plenipotentiaries  or  delegates,  with- 
ont  any  intermediary,  in  order  to  see  if  it  is  not  possible  for  those  reprosontstif« 
of  the  two  Powers  to  agree  to  terms  of  peace.  The  President  earnestly  aeksthst 
the  Bnssian  and  Japanese  Goremmente  do  now  agree  to  snch  a  meeting." 

•'While  the  President  does  not  feel  that  any  intermediary  ihoold  be  oelled 
in  in  respect  to  the  peaoe  negotiations  themsel? es,  he  is  entirely  willing  to  do 
what  he  properly  can,  if  the  two  Powers  concerned  feel  that  hie  aenrioes  will  be 
of  aid  in  arrangtog  the  preliminaries  as  to  the  time  and  place  of  the  meetingf' 
But  if  fhese  preliminaries  can  be  arranged  direotly  between  the  two  Powere  or 
in  any  other  way,  the  President  will  be  glad,  as  his  sole  pnrpooe  is  to  bring 
abont  a  meeting  which  the  whole  dviliied  world  will  pray  may  result  in  peeoe " 
(IVsMt,  June  12, 1905> 

President  Booserelt  twice  disclaimed  any  right  of  mediation,  from  which  we 
may  infer  that  he  considered  himself  merely  to  be  interposing  friendly  offioee 
(G.  F.  Yon  Marten's  "Law  of  Nations,"  (1802),  UtTiiL  a  Tiis.  8,  noto>  But 
the  interrentton  afterwards  became  mediation,  and  it  was  due  to  a  tptti^ 
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There  is  scarcely  any  topic  of  international  law  which  ex  Of  aoqnisitioiu 
hibits  more  nnfortnnate  antinomy  than  the  effect  of  conquest.  particiOarlj  of 
Thus,  eyen  so  accomplished  a  pupU  of  Vattel  as  LorcPStowell,  conquests. 
at  a  time  when  Heligoland  was  in  the  possession  of  this 
country  by  conquest,  but  before  that  conquest  had  been  con- 
firmed by  cession  under  the  Treaty  of  Kiel,  1814^  considered 
that  there  was  a  mere  formal  distinction  between  the  two 
territories,  and  that  Heligoland  belonged  to  the  Grown  as 
much  as  the  Isle  of  Wight    Further,  Lord  Stowell  declared 
that  a  conquering  State  could  alienate  to  a  third  State  domains 
of  which  it  had  merely  the  belligerent  possession ;  and  that 
the  right  of  the  defeated  belligerent  to  such  domains,  though 
he  had  not  ceded  them  by  treaty,  was  **  a  shadowy  right.**    Ko 
pointy  he  obseryed,  is  more  clearly  settied  than  that  a  con- 
quered country  immediately  forms  a  part  of   the   King's 
dominions.^    Yet  Vattel  very  definitely  considers  that  the 
acquisition  of  immoyeable  possessions,  lands,  towns,  and  pro- 
yinces  is  only  completed,  and  the  property  in  them  only 
becomes  stable  and  perfect,  by  the  entire  submission  and 
extinction  of  the  State  to  which  the  immoyeables  belonged,  or 
by  treaty  of  peace.    Vattel  directly  condemns  a  transfer  like 
that  of  Guadaloupe  by  this  country,  and  instances  the  prin- 
ciple by  usage.    Thus,  the  Eling  of  Prussia  became  a  party 
with  the  enemies  of  Sweden,  by  receiving  Stettin  from  the 
hands  of  the  King  of  Poland  and  the  Gzar,  under  the  title  of 
sequestration,  by  the  treaty  of  Schwedt,  October  6,  1713.* 
Again,  Mr.  W.  E.  Hall,  in  his  yery  learned  discussion  of  the 
well-known  case  of  Hesse-Oassel,  which  was  the  instance  he 
chose  for  the  purpose  of  his  argument,  of  the  confiscation  of 
moyeable  property  by  the  right  of  a  conqueror,  contended  that 
conquest  must  be  consolidated  by  lapse  of  time.'    Tet  Vattel 
obseryes  that  tiie  property  of  moyeable  effects  is  yested  in  the 

raggettion  of  Preridflnt  Booeeyelt  that  the  Oonferenoe  did  not  pxoye  abortire. 
The  pzeoedent  of  1866  affords  a  farther  instanoe  where  a  Soyereiga  who  oon- 
aented  to  exert  his  good  offices  afterwards  became  a  a  mediator. 

*  OampbeU  r.  HaU,  Oowpei's  Bep.  208.    Per  Lord  StoweU  in  the  Fotttno, 
(1814X  4  Dods.  Bep.  450, 451.       . 

*  Tattol's  •*  Droit  dee  Gens,"  L  iii  o.  ziii.  as.  197, 198. 
s  •'Interaational  Law,"  pt  iiL  a  iz.  p.  569. 
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enemy  from  the  moment  they  are  actually  and  truly  in  the 
enemy's  power,  and  carried  to  a  place  of  safety.  Further, 
Yattel  dbseryes,  it  is  an  institation  of  the  law  of  nations 
established  by  agreement  or  custom^  and  eyen  by  civil  law  in 
some  States,  that  moyeable  property  is  considered  to  be  actually 
and  tmly  in  the  enemy's  power  after  it  has  been  twenty-four 
hours  in  his  hands.^  But  Mr.  Hall  seems  to  contend  that  the 
possession  of  a  conqueror  must  be  consolidated  by  a  lapse  of 
sereral  years.*  The  case  of  the  Elector  of  Hesse-Oassel  repro- 
duces some  of  the  features  of  a  case  yery  recently  decided  in 
the  King's  Bench.'  By  fiGur  the  best  account  of  the  Heese- 
Gassel  case  is  giyen  by  Sir  B.  Phillimora^  In  that  case 
Napoleon,  after  he  had  expelled  the  Elector  of  Hesse  from  his 
electorate,  acquired  possession  of  a  mortgage  debt^  the  private 
property  of  the  Elector,  and  due  to  him  from  a  foreigner,  a 
certain  Count  yon  Hahn.  The  requisite  formalities  for  the 
pajrment  of  the  mortgage  to  Napoleon  were  complied  with; 
and,  in  this,  as  in  other  instances,  in  order  to  induce  payment, 
a  considerable  portion  of  the  debt  was  remitted,  but  a  dis- 
charge was  given  for  the  whole.  After  the  battle  of  Leipzig, 
the  Elector  was  restored,  the  affairs  of  Count  yon  Hahn 
became  embarrassed,  and  after  his  death  the  Elector  of  Hesse- 
Cassel  claimed  his  property  as  one  of  his  creditors.  The 
question  of  the  yalidity  of  Napoleon's  discharge  came  before 
the  Courts  of  Justice,  and  was  ultimately  remitted  to  the 
arbitrament  of  certain  German  Universities.  The  ultimate 
tribunal  declared  the  real  issue  was  whether  Napoleon  had, 
or  had  not,  become  the  true  creditor  of  the  Hesse-Cassel 
funds.^  It  was  held  that  Napoleon  rightly  acquired  the  money 
on  mortgage,  because  he  did  so  by  a  Public  Act  of  State  which 
enabled  him  to  possess  himself  of  the  private  property  of  the 
Elector.    Napoleon,  it  was  considered,  did  not  acquire  the 

■  Tatters  **  Droit  dei  Gent,**  1.  ilL  a  xHL  s.  196. 

*  But  of.  Orotiiu,  "De  Juie  BeUi  ao  Psoia,"  L  iii  o.  yi.  a  TiL,  who,  Uko 
Tattel,  imriits  that  oolj  a  apaoe  of  twenty-fonr  hoiin  ii  neoenarj. 

*  WedlUifidOmikalGadMMngClom^ 

«  ^Intenatioiial  Law,"  voL  iii.  m.  072, 878,  57i. 

*  Sdhwoikares   "Napokon    on    die    Ghwhesiifldheii    OHtital-sdraMnBrr 
Konigabeig,  1838,  p.  14. 
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money  by  bis  private  act,  as  a  mere  transient  conqueror.  The 
University,  after  noticing  a  great  number  of  arguments, 
decided  that  the  debt  of  Count  von  Hahn,  for  which  dis- 
charge in  full  had  been  given  by  Napoleon,  was  validly  and 
effectively  paid  to  bim.  The  decision  was  apparently 
grounded  on  the  fact  that,  in  the  interval  from  1806  to 
1813,  Hesse-Cassel  bad  become  politically  extinct ;  and  that 
the  Elector  had  been  constantly  in  arms  against  the  new 
government  under  Napoleon  and  Jerome.  By  tbe  laws  of 
all  countries,  the  property  of  a  person,  ''qui  sub  publico 
boste  egit "  against  the  State,  was  liable  to  confiscation.  The 
difBculty  of  the  case  seems  therefore  obviated,  althougb  the 
fund  in  question  was  the  private  property  of  the  Prince,  and 
not  the  public  property  of  the  State.  Yattel  observes  that 
**  war  gives  us  the  same  rights  over  any  sums  of  money  due  by 
neutral  nations  to  our  enemy,  as  it  can  give  over  bis  other 
property.'*  If  tbe  Hesse-Cassel  funds  had  been  the  public 
property  of  the  State,  the  action  of  Napoleon  would  have  been 
justified  by  the  ancient  law  of  nations.  But  Yattel,  in  the 
above  instance,  proceeds  to  admit  that  this  ancient  law  is  not 
to  be  applied  witb  rigour,  as  the  State  does  not  so  much  as 
toucb  the  sums  which  it  owes  to  the  enemy ;  money  lent  to 
the  public  is  everywhere  exempt  from  confiscation  and  seizure 
in  time  of  war.^  It  is  curious  to  note  that  the  award  of  tbe 
University  tribunal  in  the  Hesse-Cassel  case  referred  to  a 
classical  parallel,  which  is  hardly  consistent  with  their  con- 
sidered conclusion  that  the  money  owed  by  Count  von  Hahn 
was  a  private  debt  due  to  the  Elector  of  Hesse,  not  a  public 
debt  due  to  the  electorate.  The  tribunal  was  reminded  that 
when  Alexander,  by  conquest,  became  absolute  master  of 
Thebes,  he  remitted  to  the  Tbessalians  a  hundred  talents 
which  they  owed  the  Thebans.*  But  in  this  last  instance  the 
money  in  question  was  the  public  property  of  the  State ;  and 
therefore  the  case  was  not  analogous  to  the  case  of  Count  von 
Hahn's  debt.    It  is  submitted  that  the  claim  of  the  restored 

>  -  Droit  de8Geiii,"Liiio.T.s.  77. 

*  Of.  Yattel's  '•Droit  des  Qena,"  L  iii  o.  t.  s.  77;  and  Sir  ;B.  Phmimore's 
''IntoniAtiolua  Lsw,"  toL  iiL  i.  072,  lefeiriog  to  Sohweilnrt,  pp.  58, 61. 
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Prince  of  Heese-Cassel  to  the  right  of  poaUiminium  was  jiut» 
though  ha  may  have  misoonstraed  that  right^  The  principle 
of  the  ancient  law  of  nations,  that  war  gives  a  victorioiu 
belligerent  a  right  to  all  the  rights,  daims,  and  debts  of  Lis 
enemy,  whether  he  is  entirely  subdned,  or  as  regards  ceded 
territory,  has  been  exemplified  in  very  modem  history.  Thiu 
in  1866  the  debt  of  Denmark  was  divided  between  that 
country  and  Schleswig-Holstein,*  and  in  the  same  year,  Italy 
by  convention  with  France,  took  upon  itself  so  much  of  the 
Papal  debt  as  was  proportionate  to  the  revenues  of  Papal  pro- 
vinces which  it  had  appropriated'  It  may  be  doubted,  Mr. 
Hall  observes,  whether  any  other  such  cases  have  occurred. 
After  the  war  of  1898,  the  United  States  refused  to  assume 
any  part  of  the  Cuban  debt  or  give  up  the  Government  funds 
in  the  Cuban  State  banks.^ 

In  the  We$tIUindCkntralOcldMinit^C(mpanffY.Bex,K^ 
2KB.  (1905)  391,  Lord  Alverstone  examined  at  consider- 
able length  the  contention  that  all  contractual  obligations 
incurred  by  a  conquered  State  pass  upon  annexation  to  the 
conqueror,  no  matter  what  their  nature,  character,  origin,  or 
history  may  be.  It  is  a  question,  he  observed,  of  policy  in 
the  broadest  and  widest  sense  of  the  word.  There  must  hare 
been,  in  all  times,  contracts  made  by  States  before  conquest 
such  as  no  conqueror  would  ever  think  of  carrying  out^ 

'  Vattel,  '•Droit  dea  Gens,*  L  iiL  o.  ziy.  t.  218,  imd  Sir  B.  FhilHnKne'i 
'<  International  Law,"  toL  iiL  s.  578.  Yattel  obMrei  that  <«  when  a  nation,  a 
people,  a  state,  have  been  entirely  snbdoed,  it  is  asked  whether  a  lefolntkn  can 
entitle  them  to  the  right  of  pmOiminium.  In  order  to  jnstly  answer  this 
qnestioB,  there  mnst  again  be  a  distinction  of  cases.  If  that  oonqnered  state 
has  not  yet  aoqniesced  in  her  new  subjeetion,  has  not  Tolnntarily  submitted,  and 
has  only  ceased  to  resist  from  inabUity—if  her  ylotor  has  not  laid  aside  the 
sword  of  conquest,  and  taken  up  the  scepbre  of  peace  and  equity— such  a  people 
aro  not  really  subdued;  they  are  only  defeated  and  oppressed,  and, on  being 
deUvered  by  the  arms  of  an  ally,  they  doubtless  return  to  their  former  situation.*' 
Ko  one  can  doubt  that  Hesse-Oassel  was,  fipom  1806  to  1818»  in  such  a  state.  Cf. 
Hall,  <'  International  Law,"  5th  ed.,  p.  569. 

s  De  Martens, "  Kout.  Bee  G^,"  xyiL  ii  477. 

*  Lawrence,  **  Commentaries  sur  les  ]ftlements,  etc.,  de  Wheaton,  1214." 
«  *•  Ann.  Beg./'  1898,  p.  866. 

*  In  this  case  moneys  were  seised  two  days  before  outbreak  of  hostilities 
to  carry  on  war  with  the  conquering  State.  It  seems  doubtful,  howereri  whether 
it  was  an  act  of  State  or  an  act  of  nolenoe.  It  may  be  inferred  from  a  paaiage 
in  Pufendorf  that  the  right  of  particular  subjects,  to  recover  goods  takon  ttoO' 
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The  Biuso-Japanese  War  raised  no  question  of  this  kind, 
as  regards  the  assumption  by  a  yiotorions  belligerent  of 
liabilities  attaching  to  oeded  territory.  Though  the  island 
of  Sakhalin  is  of  considerable  size,  the  use  to  which  it  was 
put  by  Bussia  renders  it  fHmA  facie  unlikely  that  that  power 
had  contracted  any  public  debt  in  connection  with  it 

The  cession  of  the  laao-Tung  Peninsula  acquired  con- 
siderable interest  in  view  of  the  ikct  that  it  affords  the  first 
instance  of  the  assignment  of  a  usufruct  or  lease. .  The  word 
''oede"  is  not  employed  in  ^the  case  of  an  assignment  of  a 
lease  of  territory.^  The  consent  of  the  grant  or  of  a  terri- 
torial lease  is  requisite,  when  the  grantee  transfers  it  to  a 
third  party  by  treaty. 

In  the  case  of  the  HUAe,  (1804)  5  0.  Bob.  174,  190-1,  Captvesnuide 
Lord  StoweU  observed  that  «it  is  a  frequent  practice  to  JJItallS^f 
stipulate  in  the  preliminary  articles  of  peace  for  a  cessation  S^^^J"* 
of  hostilities  at  certain  times,  in  different  latitudes,  and  for  knowledge  of 
the  restitution  of  property  taken  afterwards ;  and  this  as  well  pvtof  the 
within,  as  beyond,  the  period  assigned  for  the  ratification.    The  ^^^' 
same  provision  is  afterwards  inserted  in  the  definition  treaty." 
In  treaties  of  the  eighteenth  century  an  interval  of  several 
months  was  fixed  for  cessation  of  hostilities  in  distant  regions. 
The  Treaty  of  Amiens,  1892,  fixed  a  period  of  five  months  for 
the  cessation  of  hostilities  in  the  Indian  seas.    A  capture  made 
within  this  period,  but  without  knowledge  of  the  peace  on  the 
part  of  the  captor  derived  from  his  own  Gbvemment,  was  held 
valid,  and  the  captured  vessel  was  held  good  prize.*    In  the 
case  of  the  Smneherd^  in  which  a  French  privateer  captured 

them  on  the  pretext  of  the  aeeowittoe  of  the  State  and  pnblie  inteiert,  either  ia 
contemplation  of  war  or  during  its  ooeurienoe,  ia  Tirtoally  nnenforoeable  ("De 
Jure  Nat.  et  Gent/'  bk.  TiU.  o.  viiL  a.  8).  If  the  independanee  of  the  South 
African  Bepnblio  had  sorriTed  the  war,  it  does  not  seem  at  aU  certain  that  that 
State  would  have  admitted  liaUUfy,  on  a  reoorrence  to  flnt  principles. 

1  Qt  Article  Y.  of  the  Treaty  of  Portsmouth,  by  which  the  Imperial  Bnasiaa 
Goremment  **  transfers  and  assigns  **  the  lease  of  Port  Arthur,  Ta-lien,  eto.,  to 
the  Imperial  Japanese  QoTemment,  with  the  consent  of  the  Chinese  Gorenunent 

*  Kent,  '"Comment"  i.  171;  Wheaton,  '"Elem."  pt  iv.  ch.iy.  s.5;  Hefller, 
s.  1S3;  La  BeUone  oontia  le  Poroher,  <*Pistoye  et  DuTeidy,**  i  li9 ;  Sir  S. 
PhiUimore's  •<  International  Uw,**  Tol.  iii.  s.521,  refening  to  Merlin,  *«Bep." 
tome  ZXY.  (xiiL)  tit  *'  Prise  Maritime,**  s.  5,  p.  115:  *«Bn  quel  temps  peat  6tie 
ezerctf  le  droit  de  Prise  Maritime.** 
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an  miarmed  British  priyateer,  the  captor  had  actual  knowledge 
of  the  peace,  though  it  was  not  derived  from  his  own  GoTem- 
ment    Emerigon  ohserres  that,  since  constmctive  knowledge^ 
after  the  expiration  of  the  period  limited  for  the  cessation  of 
hostilitiee,  renders  the  captnie  yoid,  d  firUori  actual  know- 
ledge ought  to  produce  the  same  effect^    Sir  R  Phillimoie* 
and  Chancellor  Kent '  adopt  the  opinion  of  Emerigon.  Abran, 
on  the  other  hand,  considers  that  until  the  oommiwnon  of  the 
captor  is  directly  or  by  clear  implication  revoked,  it  is  his 
right  and  duty  to  act  under  it;  and  this  writer  denies  the 
retroactiye  effect  of  the  ultimate  conclusion  of  peaoe.^  Ooccaiiis^ 
and  Grotius  '  consider  that  a  capture  made  after  completion  of 
peace  must,  vi  fooi^  be  restored,  though  made  by  persons 
ignorant  of  such  completion,  since  .the  effect  of  peace,  onoe 
contracted,  is  to  rend^  unlawful  eyery  act  of  force  or  yiolenoe 
between  States.    Where  the  conclusion  of  peace  is  brought  to 
the  captor's  knowledge  beyond  all  possibility  of  doubts  Ur. 
Hall  points  out  that  the  rule  yalidating  seizures  made  within 
a  limited  period,  unless  the  captor's  commission  has  he&a 
reyoked,  operates  with  extreme  harshness.^  If  a  captain,  acting 
under  the  orders  of  the  admiral,  be  the  seizor,  he,  and  not  the 
admiral,  must  be  called  to  adjudication,  as  the  immediate 
wrong-doer.^    Both  Chancellor  Kent  and  Sir  B.  Fhillimore, 
following  the  opinion  of  Lord  Stowell  in  that  case,  consider 
that  indiyiduals  who  continue  hostilities  after  their  cessation 
has  been  agreed  upon,  in  ignorance  of  that  cessation,  are  ciyiUy, 
but  not  criminally,  responsible  before  the  tribunals  of  inter- 
national law.^ 

The  Treaty  of  Portsmouth  did  not  contain  any  stipulation 
that  hostilities  should  cease  at  a  date  fixed  subsequent  to  its 

>  <«Tnit^dMAflnuMio6e,"cziL  1.19^  455. 

•  *«  Intenmtional  Law,"  yoL  iiL  ■.  520. 

•  «'Comm6iii/'  i  p.  172. 
^  AbraOy  0.  zzii4 

•  Vol  v.  502,L  vlL  0.  vii  §.864. 

•  L  iiL  o.  zx.  ■.  20. 

«  HaU't<*Int6nubtiODalLaw,"pi.iiLo.iz.p.661. 

•  The  Jfcntof,  1  0.  Bob.  p.  171. 

•  1  Kent,  **  Gomme&W  p.  170;  and  Sir  B.  Fhillimore*!  <«  latenaiioiua  LftV," 
toL  iiL  ■.  519. 
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signature ;  though,  as  has  been  seen,  the  armistioe  put  a  stop 
to  all  hostilities,  at  least,  on  land,  after  September  16, 1905. 
It  must  be  snppoaed  that  the  armistioe  at  sea,  proclaiming 
a  neutral  sK>ne,  did  not  oome  into  effect  till  a  short  time  after 
that  date;  and,  therefore,  captures  effected  between  the  date 
of  the  signature  of  the  Treaty  of  Portsmouth  on  September  5, 
and  some  date  after  September  16,  1905,  would  haye  been 
strictly  in  pari  materia  with  captures  made  at  sea  before  the 
date  fixed  for  the  cessation  of  hostilities.  But  the  Mikado, 
with  scrupulous  regard  for  the  trae  spirit  of  international  law 
and  the  rights  of  neutrals,  proclaimed  the  unconditional  release 
of  all  ships  and  cargoes  seized  after  September  5, 1905.  This 
affected  three  Oerman  yessels,  two  American,  and  one  Norwegian 
yessel.^ 

"I^*'  says  Vattel,  "  a  conquered  town  or  province  fully  and  Couditionitm 
perfectly  constituted  a  part  of  the  domain  of  a  nation  orqacndtownor 
soTereign,  it  passes  on  the  same  footing  into  the  power  of  the  SIJ^l^." 
conqueror.  Thenceforward  united  with  the  new  State  to 
which  it  belongs — ^if  it  be  a  loser  by  the  change,  that  is  a 
misfortune  which  it  must  wholly  impute  to  the  chance  of  war. 
Thus,  if  a  town  which  makes  part  of  a  republic  or  limited 
monarchy,  and  enjoyed  a  right  of  sending  deputies  to  the 
supreme  council  or  the  general  assembly  of  the  States,  be 
justly  conquered  by  an  absolute  monarch,  she  must  neyer  more 
think  of  such  priyileges ;  they  are  what  the  constitution  of  the 
new  State  to  which  she  is  annexed  does  not  permit'' '  It  is 
curious  to  observe  that  the  above  passages  of  Yattel,  while  they 
apply  to  the  successive  partitions  of  Poland,  do  not  apply  to 
cessions  of  territory  in  modern  time&  In  the  conquests  of 
ancient  times,  observes  Vattel,  even  individuals  lost  their  lands 
because  the  State  then  possessed  very  little,  and  the  quarrel 
was  in  reality  the  common  cause  of  all  the  citizens.  But  at 
present  war  is  less  disastrous  in  its  consequences  to  the  subject ; 
matters  are  conducted  with  more  humanity;  one  sovereign 
nmkes  war  against  another  sovereign,  and  not  against  the 
unarmed  citizens.    The  conqueror  seizes  on  the  possessions 

>  Timm,  November  3, 1905. 

•  "Dioit  dee  Gens,"  L  iii  o.  xiii.  p.  887. 
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of  the  State,  the  public  property,  while  printte  indiTidualB 
are  permitted  to  retain  theira.  They  suffer  but  indirectly  by 
the  war ;  and  the  conqnert  only  subjects  them  to  a  new  master. 
After  the  Congress  of  Vienna  an  exception  seems  to  have  arisen 
in  the  case  of  some  Westphalian  landed  proprietorB  who  were 
driven  out  by  military  force,  though  they  had  purchased  their 
lands  with  eyery  formality  of  law  from  a  de  fado  sovereign.^ 
The  proprietary  right  cannot  be  transferred  by  the  conqueror 
to  a  third  party,  so  as  to  entitle  him  to  claim  against  the  former 
owner  on  the  restoration  of  the  territory  to  the  original  sovereigD. 
If,  on  the  other  hand,  the  conquered  territory  is  ceded  by 
the  peace  to  the  conqueror,  such  an  intermediate  transfer  is 
thereby  confirmed,  and  the  title  of  the  purohaser  becomes  valid 
and  complete.'  By  Article  X.  of  the  Treaty  of  Portsmootb, 
1905,  Japan  has  a  full  liberty  to  deport  from  Sakhalin  any 
inhabitants  who  labour  under  any  political  or  administratire 
disability ;  but  she  undertakes  to  respect  the  proprietary  rights 
of  such  inhabitants.  This  is  a  very  singular  provision.  Its 
explanation  is  presumably  to  be  found  in  the  existence  of 
a  convict  station  in  the  island.  Mr.  Hall  observes :  ''It  has 
been  usual  in  modem  treaties  to  insert  a  clause  securing  liberty 
to  inhabitants  of  a  ceded  territory  to  keep  their  nationality  of 
origin.'' '    But  he  argues  that  the  right  of  the  inhabitants  of  a 

>  Sir  R.  PhiUimore't  ''Internfttioiua  Law,"  toL  iiL  b.  57S. 

•  Wh6at(m'a*«InteniAtionallAw/'ptiT.o.iT.a.546. 

•  The  TxeatiM  of  Yieima  in  1809  (De  Martena,  <*  Noirr.  Bee.,**  i  214),  of  Pftrii 
in  1814  (ibid.,  ii  9),  and  of  Vienna  in  1864  C  Nout.  Beo.  G^.,"  zviL  ii  482X  g»^ 
■ix  yean,  that  of  FrederickBhamm  in  1809  gave  three  yean  ("  Noqt.  Bec^"  i.  125X 
and  those  of  Zurich  in  1859  (<*  Noor.  Beo.  G^n.,**  zvL  u.  520),  of  Xorin  in  18G0 
(ibid.,  540),  and  ofYienna  in  1866  (ibid^ZTiiL  409),  afforded  one  year.  The  Treaty 
of  Frankfort  in  ISTloonoeded  liberty  of  emigration  until  October  1, 1872  C'  Hout. 
Beo.O€n.,'*xix.689).  It  is  a  very  nmarkable  feature  of  the  Treaty  of  PortsmooUi 
{TimM,  October  17, 1905)  that  Article  X.  concedes  an  entirely  unrestricted  right 
to  emignte.  But  Bussian  subjects  in  Sakhalin,  who  avail  themselTSS  of  thii 
right,  are  required  to  sell  their  pnyperty,  and  therefore  in  this  nqieot  the  Traatj 
of  Portsmouth  is  less  liberal  than  the  Treaty  of  Fnnkfurt.  The  Tnaty  of 
Portsmouth,  Article  X.,  is  peculiar  in  allowing  the  inhabitants  of  the  ceded 
territory  a  right  *'  to  retire  to  their  country,^  not  to  emigrate  where  they  plesae. 
The  peculiar  character  of  the  population  of  Sakhalin  may  have  something  to  do 
with  this  restriction.  It  is  clear  that  the  circumstances  of  Sakhalin  being  • 
oonyiot  settlement  gives  a  different  aspect  to  the  right  of  deportation  for  which 
Japan  stipulated.  Mr.  Hall,  who  oonsiden  that  the  inhabitants  of  ceded  terri- 
tory have  no  right  to  keep  their  old  aUegianoe,  adds  that  the  state  of  origin  hss 
no  reason  for  rejecting  them  or  for  refusing  them  the  rights  of  subjects*   The 
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ceded  territory  to  keep  their  nationality  of  origin  is  a  treaty 

right  only ;  and  where  there  is  no  such  stipulation  in  a  treaty 

of  peace,  persons  cannot  without  permission  adhere  to  their 

former  State.    In  the  United  SkUea  v.  De  Bepentigny^  the 

court  considered  that  the  inhabitants  of  a  ceded  territory 

who  adhere  without  permission  to  their  former  state,  deprive 

themselves  of  the  right  to  have  their  property  protected.    Mr. 

Hall  observes  that  the  Hesse-Cassel  case  proves  that  persons 

cannot  withdraw  themselves  from  an  allegiance  imposed  by 

cession.^    But  Halleck  (ii  486-7)  and  Galvo  (s.  2164)  think  that 

inhabitants  of  a  ceded  country,  even  where  there  is  no  treaty 

stipulation,  have  a  right  of  keeping  their  old  allegiance.   Yattel 

considers  the  same  question.    His  view  differs  from  that  taken 

by  Mr.  HaU  and  the  Supreme  Court  of  the  United  States  in 

United  States  v.  Bepentigny,  5  Wallace,  260.    He  observes  that 

''  a  people,  when  abandoned  by  their  sovereign,  become  free, 

and  may  provide  for  their  safety  in  whatever  manner  they 

think  most  advisible.".^    Neither  the  victorious  belligerent 

to  whom  the  territory  has  been  ceded,  nor  the  state  of  origin, 

has  any  claim  to  the  allegiance  of  such  persons,  who  may  go 

where  they  please.    After  the  Napoleonic  Wars,  the  French 

monarchy,  being  unwilling  to  add  to  the  Napoleonic  element, 

treated  persons  who  emigrated  from  the  restored  provinces 

into  France  as  aliens.^    But  as  such  persons  were  expressly 

allowed  to  emigrate  by  treaty,  it  seems  possible  that  Bussia 

might  subject  the  emigration  of  undesirables  from  the  ceded 

territory  in  Sakhalin  to  some  similar  restriction.    But  at 

present  Bussia  is  one  of  the  States  of  Europe  which  has  no 

restriction  on  the  immigration  or  continued  residence  of  aliens. 

Without  fresh  legislation,  therefore,  Bussia  could  not  adopt 

the  course  of  treating  persons  emigrating  from  her  ceded 

territories  as  aliens,  as  the  French  Qovemment  did  after 

1815. 

present  case,  perhaps,  sapplies  suoh  an  instance,  for  a  nation  cannot  be  supposed 
to  irelcome  the  immigration  of  undesirables,  especially  in  a  State  where  trans- 
portation is  a  legal  pnnishment 

>  **  International  Law,"  pt.  iii  c  ix.  p.  572. 

•  <* Droit  des  Gens,"  1.  i.  s.  202;  and  1.  i?.  a  ii.  a.  Si. 

•  Ck^rdaD,  <•  La  NationaUt^,"  2*  red.  388. 
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Seeorities  Yattel  doTotes  an  entire  chapter^  to  seoorities  given  for 

for  the  ^  the  obserrance  of  treaties,  some  of  which  have  fiEdlen  into 
^JJIJ^  ^  desnetade,  though  the  soleom  preface  at  the  head  of  some  of  the 
greatest  treaties  of  modem  times  is  a  smriTal  of  the  ancient 
and  pious  formula  which  clothed  treaties  in  mediaeyal  times 
with  the  solemnities  of  religion.'  These  artificial  secoritieB  for 
the  performance  of  treaties  are  guaranty,  the  pledging  of  a 
town  or  province,  the  giving  of  hostages,  and  the  oatL  As 
regards  the  security  called  guaranty,  Yattel  observes  that, 
«  convinced  by  unhappy  experience  that  the  faith  of  treaties, 
sacred  and  inviolable  as  it  ought  to  be,  does  not  always  afford 
a  BuflScient  assurance  that  they  shall  be  punctually  observed, 
mankind  have  sought  for  securities  against  perfidy— for 
methods  whose  efficacy  shall  not  depend  on  the  good  fidth  of 
the  contracting  parties.  A  guaranty  is  one  of  these  means. 
When  those  who  make  a  treaty  of  peace,  or  any  other  treaty, 
are  not  perfectly  easy  with  respect  to  its  observance,  thej 
require  the  guaranty  of  a  powerful  sovereign.  The  guarantee 
promises  to  maintain  the  conditions  of  this  treaty,  and  to  be 
observed."  In  a  strict  sense,  guaranty,  as  a  security  given  for 
the  observance  of  treaties,  has  fEtUen  into  desuetude.  Bat 
Yattel  admits  that  guaranty  was  often  taken  by  way  of  treaties 
of  alliance  for  the  purpose  of  maintaining  a  rule  of  succession, 
or  of  supporting  the  possessions  of  a  sovereign.  The  Monroe 
doctrine  appears  in  principle  as  apt  an  instance  of  guaranty  as 
the  guaranty  of  the  pragmatic  sanction  of  Charles  YI.  The 
Anglo-Turkish  Treaty  of  1878,  by  which  Great  Britain,  in 
return  for  the  cession  of  Cyprus,  undertook  to  join  the  Sultan 
in  defending  by  force  of  arms  his  territories  in  Asia,  if  Bossia 
made  any  further  attempt  to  take  possession  of  them,  consii- 
tutes  what  can  only  be  considered  a  guaranty  in  the  strictest 
sense  of  the  word  as  employed  by  YatteL'  The  territories 
which  this  country  undertook  to  defend  were  those  fixed  by 
the  definitive  treaty  of  peace,  a  circumstance  that  seems 
decisive  as  to  whether  or  not  the  undertaking  of  this  country 

>  "Droit  dee  Ckm«,"  1.  IL  o.  xri 

*  Plofestor  HoimtesQe  Bernard's  **  Leotons  on  Diplomacj/'  leotuo  if.  p.  192* 

*  <"  Ann.  BegV'  1872,  *<  State  Fapen  and  Doounento,"  p.  251. 
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was  a  security  for  the  observance  of  a  treaty.  Yattel  observes 
that  it  is  of  great  importance  to  recall  that  the  guarantor  is 
not  the  principal  in  the  contract^  and  therefore  he  has  no  right 
to  interfere  unasked  in  the  execution  of  the  treaty.  If  a 
goarantor  could  interfere  unasked,  it  would  be  tantamount  to 
rendering  himself  the  arbiter  of  the  affairs  of  his  neighbours, 
and  giving  them  law.^  This  passage  explains  the  resentment 
often  excited  by  well-intentioned  attempts  at  arbitration  and 
mediatioa  It  also  serves  to  explain  specific  provisoes  inserted 
in  articles  of  treaties  recommending  mediation.  It  is  quite 
impossible  to  regard  the  subject  of  guaranty  as  obsolete,  like 
other  artificial  securities  for  the  observance  of  treaties,  such  as 
that  of  giving  sureties,  pledges,  or  hostages,  or  the  taking  of 
an  oath.  Guaranty  in  the  sphere  of  international  law  seems  to 
take  the  place  of  insurance  in  municipal  law.  It  is^at  least, 
possible  to  explain  the  Hague  Convention  as  a  guaranty  of 
States  who  make  proposals  of  mediation.  Many  recent  recog- 
nitions of  independence  and  territorial  integrity  in  the  Far 
East  seem  more  adequately  capable  of  explanation  on  the 
ground  of  guaranty  than  in  any  other  way.  The  same  may 
even  more  justly  be  said  of  treaties  like  the  Anglo-Japanese 
Gonvention  of  1905,  and  that  between  Japan  and  Corea  in 
the  same  year.  We  may  recall  Yattel's  statement  that  a 
guarantor  is  only  bound  to  give  assistance  where  the  party  to 
whom  he  has  granted  his  guaranty  is  of  himself  unable  to 
obtain  justice.  Lord  Lansdowne,  during  the  debates  on  the 
Anglo-Japanese  Gonvention  of  1902,  observed  that  while 
Japan  could  well  defend  herself  in  a  conflict  against  a  single 
power,  she  would  be  in  imminent  danger  if  attacked  by  a 
coalition,  and  against  that  contingency  Oreat  Britain  could 
and  meant  to  defend  her.* 

Again,  Yattel  observes  that  a  guarantor  cannot  engage  to 
support  injustice,  and  is  not  necessarily  bound  to  support  the 
pretensions  of  him  who  claims  his  guarantee.  He  cannot  be 
obliged  immediately  to  assist  the  latter ;  he  is  to  examine  and 
to  search  for  the  true  sense   of  the  treaty.*    Yattel  also 

>  ««Dxoitdee  Gen%"  L  iL  o.  ztl  a.  236.  •  ''Ann.  Beg.,"  1902,  p.  60. 

*  Gf.  refeorenoe  to  Lord  Oranborne'i  apeeoh  in  the  Home  of  OofflmooB  in  the 
**  Anniial  Begister,*'  1902,  p^  61. 
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obserres  that  a  guarantor  is  not  bound  to  procure  the  perfoim- 
ance  of  injnsticey  and  therefore  may  renounce  a  guaranty  if  ike 
guaranteed  treaty  proves  derogatory  to  the  rights  of  third 
parties.  France  renounced  her  guaranty  of  the  famous 
prismatic  sanction  of  Charles  YL,  and  declared  for  the  home 
of  Bayariai  in  opposition  to  the  heiress  of  the  emperor,  on  the 
ground  that  the  pragmatic  sanction  of  1713  impaired  the 
rights  of  third  parties.  The  pragmatic  sanction  is  the  onlj 
instance  of  a  guaranteed  treaty  cited  by  YatteL  Treaties  of 
guaranty  may  be  limited  or  not  in  their  duration,  like  sdj 
other  treaties.  The  Anglo-Turkish  Treaty  of  1878  was  aa 
undertaking  in  the.  nature  of  a  perpetual  obligation,  while,  by 
Article  YIII.  of  the  Anglo-Japanese  Treaty  of  1905,  ite 
operation  is  limited  to  ten  years.  The  guarantees  of  territorial 
integrity,  which  haye  been  so  frequent  for  the  last  decade,  are 
not  perhaps  guaranty  in  the  sense  of  Yattel ;  a  famous  State 
document  of  1815  contained  the  dictum  that  the  independence 
of  a  country,  and  therefore,  it  would  seem,  its  territorial  in- 
tegrity, could  not  be  created,  though  it  might  be  acknowledged, 
by  a  treaty.  But  Professor  F.  De  Martens,  in  an  article 
frequently  referred  to,  observed  that  not  only  the  two 
belligerents  in  the  Bnsso-Japanese  War,  but  also  the  great 
neutral  powers,  had,  previous  to  the  war,  "  solemnly  guaran- 
teed  "  Chinese  and  Korean  territorial  integrity.  But  assoming 
this,  the  entirely  abnormal  feature  of  the  Busso-Japanese 
War,  the  conduct  of  belligerent  operations  on  neutral  territory, 
has  arisen  from  an  improper  application  of  the  principle  of 
guaranty  as  enunciated  by  YatteL  Guaranty  has  been  given 
for  national  independence  in  these  recent  cases,  and  not  for  the 
performance  of  treaty  obligation,  and  therefore  has  been  unduly 
extended.  A  nation  is  not  obliged  to  do  anything  for  another 
which  that  other  is  herself  capable  of  doing.^  Yattel's  view 
sufficiently  explains  why  the  Anglo-Japanese  Convention  of 
1902  was  only  framed  to  meet  the  contingency  of  a  coalition 
against  Japan  ;  as  regards  the  undertakings  in  respect  of 
Chinese  territorial  integrity,  it  seems  only  possible  to  explain 
them  on  the  ground  of  the  helplessness  of  China. 

>  Yattel't  <*  Dioit  dm  Oena,**  L  u.  o.  xvL  a.  237. 
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Yattel  observes  that  a  nation  may  pledge  or  pawn  its  Pawns, 
possessions.  Moveable  possessions  only  admit  of  being  pledged,  ^^^^^^ 
while  towns  and  provinces  may  be  given  in  pawn.  Poland  g^^^^^®*^^ 
formerly  pledged  a  crown  and  other  jewels  to  the  sovereigns  of  another. 
Pmssia.  When  an  immoveable  is  pledged,  it  may  be  in  the 
form  of  either  mortgage,  pledge,  or  antichresis.  In  the  first 
case  the  town  or  province  is  pledged  by  a  deed  which  assigns 
them  as  a  secority  for  a  debt ;  in  the  second  case  it  is  put  in 
the  hands  of  the  creditor ;  in  the  third  case  the  revenues  of  the 
town  or  province  are  ceded  to  the  creditor  nation  as  a  security 
for  the  debt  Some  incidents  in  the  history  of  the  Far  East  in 
recent  years  admit  of  a  complete  explanation  on  the  principle 
that  a  town  or  province  may  be  given  in  pledge  by  one  nation 
to  another  for  the  payment  of  a  debt.  Thus,  in  1896,  Bassia 
lent  7,000,000  roubles  to  Korea,  guaranteed  by  Bussia's  hold- 
ing the  two  northern  provinces.^  Vattel  points  out  that  this 
is  a  chapter  of  international  law  which  is  only  too  likely  to  be 
disregarded.'  His  judgment  would  cover  both  the  Empress 
Catherine's  invasion  of  Poland,^  or  the  seizure  of  Port  Arthur 
in  1898.  One  might  search  history  in  vain  for  a  more 
flagitious  instance  of  the  seizure  of  an  important  place,  on 
what  Yattel  calls  quibble  or  pretence,  than  that  on  which  Port 
Arthur  was  seized.  The  port  was  occupied  on  the  ground  of 
compensation  for  the  Anglo-German  loan.  Therefore,  in  effect 
Bussia  seized  a  town  as  a  pledge  for  a  debt  which  had  never 

»  ••  Ann.  Reg.,"  1896,  «*  Foreign  Hiatory,"  p.  851. 

•  **  Droit  des  OenB,''  L  U.  o.  xtI  s.  248 :— **  Bat  to  thoee  who  have  no  law  bnt 
their  avarice,  or  their  ambition— who,  like  Aohilles,  place  all  tiieir  right  in  the 
point  of  the  sword— a  tempting  allnrement  now  presents  itself:  .they  have 
reoonrse  to  a  thousand  quibbles,  a  thousand  pretences,  to  retain  an  important 
place,  or  a  country  which  is  conveniently  situated  for  their  purposes.  The  subject 
is  too  odious  for  us  to  allege  examples :  they  are  weU  known  enough,  and  suffi- 
ciently numerous  to  conyince  every  sensible  nation  that  it  is  very  imprudent  to 
make  over  such  securities.*'  The  aUusion  of  Yattel  is  probably  to  Frederic  the 
Great* s  invasion  of  Saxony,  which  had  just  occurred  (Sir  R  Phillimore's  *'  Inter- 
national Law,"  vol.  iii.  s.  526). 

*  At  the  last  war  of  Polish  Independence  in  1795,  the  Russian  Government 
issued  a  declaration  asserting  a  right  and  an  obligation,  on  the  part  of  Russia, 
to  take  part  in  whatever  related  to  the  government  and  affairs  of  Poland.  This 
declaration  (inter  olid)  charged  the  Polish  Diet  with  countenancing  approbrioua 
language  xespeoting  the  conduct  and  inftentlons  of  the  empress  C*  Ann.  Reg.,** 
1795,  p.  7). 
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been  contracted,  and  claimed  the  rights  of  a  creditor  because 
she  was  not  allowed  to  become  one.^ 
^•j^g o'  The  giving  of  hosti^es  as  security  for  the  performance  of  a 
Mcm^for  treaty  is  now  entirely  a  dead  letter  in  international  law.  Id 
the  ''Perpetual  Peace''  concluded  between  Francis  L  and 
Henry  VIIL  in  1527,  two  archbishops,  eleven  bishops,  twenty- 
eight  nobles,  and  thirteen  borough  towns  were  given  as  sureties 
on  the  English  side.'  Yattel  observes :  ^  It  is  pleasing  to 
behold  the  European  nations  in  the  present  age  content  them- 
selves with  the  bare  parole  of  their  hostages.  The  English 
noblemen  who  were  sent  to  France  in  that  character,  in  pur- 
suance of  the  treaty  of  Aiz-la-Ohapelle  in  1748,  to  stay  till  the 
restitution  of  Cape  Breton,  were  solely  bound  by  their  word  of 
honour,  and  lived  at  court  and  at  Paris  rather  as  ministers  of 
their  nation  than  as  hostages.'' '  Prof essor  Hountague  Beniarcl 
observes  that  hostages  have  not  been  given  since  this  occasion. 
Between  the  thirteenth  and  sixteenth  centuries,  artificial 
securities  for  the  observance  of  treaties  were  prodigiously 
multiplied.  Besides  the  oath,  the  sovereign  had  to  swear  that 
he  would  neither  obtain,  accept,  nor  profit  by,  a  papal  dispeosa- 
tion  from  his  oath :  *  he  must  submit  himself  expressly  to  the 
censures  of  the  Ohuroh,  ^to  excommunication,  to  aggravation, 
re-aggravation,  interdict,  anathematization,  and  all  other 
heavier  censures  and  fulminations  whatsoever;"  and  for  this 
purpose  must  undertake  to  appoint^  within  a  fixed  period,  proctors 
authorized  to  appear  and  receive  his  submission  before  the 
pope,  or  some  other  ecclesiastical  judge  in  due  form  of  law.  If^ 
like  the  French  kings,  he  had  the  privilege  of  not  being 
exconmiunicated,  except  after  certain  formalities,  he  most 
renounce  the  privilege.  He  must,  in  case  he  should  perjure 
himself,  release  his  vassals  from  their  allegiance,  and  must 
**  pledge  and  hypothecate  "  his  lands  and  goods,  besides  giving 
hostages  to  do  the  same.' 

1  «•  Ann.  Begn"  189S,  ••Foreign  Historyr  p. 277. 

'  Ftofeflwr  Monntagoe  Benaid't  **  Leetoies  on  DiplomMy,"  leotare  ir.  p.  91* 

*  •«  Droit  dM  Gensp"  1.  iL  o.  xd.  ■.  240. 

*  IbicU  L  ii  c.  XT.  s.  229. 

*  Ptofeasor  Mdontagoe  Benuid'a  ''Leotaxoi  on  DipUxnaey,**   leotnn  i^- 
pp.  190, 191. 
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The  oath  in  treaties,  Yattel  observes,  constitutes  an  addi-  The  giving  an 

-  -  ,  .  oathasBectmtjT 

tional  obligation,  which  is,  strictly  speaking,  supererogatory.^  for  obserrance 

According  to  Professor  Monntagne  Bernard,  the  rendering  of  ®^*^^' 

an  oath  to  secure  the  performance  of  a  treaty  has  fallen  into 

desuetude,  not  because  it  is  or  was  unnecessary,  but  because  it 

was  uselesa    This  authority  has  fully  traced  the  history  of  the 

occurrence  of  an  oath  prefacing  a  treaty.    The  league  between 

Gharles  the  Bald  and  Louis  the  Oerman  at  Strasbourg,  842  A.D., 

began,  ^  For  the  Ioto  of  Ood  and  the  Christian  fSaith,  and  for 

our  common  safety."  '   To  the  earliest  extant  treaty  of  medisBval 

Europe,  negotiated  in  the  sixth  century,  and  recorded  by 

Gregory  of  Tours,  the  parties  swore,  "  By  the  name  of  God 

Almighty,  by  the  Indivisible  Trinity,  by  all  the  Divine  things, 

and  by  the  dreadful  day  of  the  last  judgment."  ^    After  the 

sixteenth  century  the  oath  is  chiefly  found  in  Spanish  treaties 

The  oath  used  in    Spanish   treaties  of   the  sixteenth  and 

seventeenth  centuries  is :  ''On  the  Gross,  on  the  Four  Gospels, 

on  the  Canon  of  the  Mass,  and  on  my  honour."    The  latest 

instance  of  the  occurrence  of  the  formal  and  complete  oath  in 

a  treaty  is  that  prefacing  the  Convention  made  in  1778  between 

France  and  the  Swiss  cantons  in  the  cathedral  of  Soleure.^ 

However,  it  must  be  admitted  that  the  solemn  preface  to  all  the 

great  treaties  of  modem  times  is  a  direct  survival  of  the  formal 

oath  which  began  treaties  in  earlier  times.^ 

>  Yattel's  <«  Droit  dee  Gens,**  L  ii.  o.  xtL  a.  846. 

*  Bomanoe  and  Tendeaqne  veiaiona ;  Nithaid'a  Hist  Peris  and  Dnmont. 

*  **  Hisitaqne  onmibna  definitiB  jmant  partes  per  Dei  onmipotentifl  nomen  et 
inBeparabllem  Trinitatem  vel  divina  onmia  ao  tremendnm  diem  jadioii  se  omnia 
qam  raperins  loripta  sont  abiqne  nUo  malo  vel  liandis  ingenio  inviolabiliter 
•ervatoroB  .  .  .  LeotiB  igitor  paotioniinu  ait  rex  Jndioio  Dd  feriar  si 
de  hia  quioqnam  transoendero  qn«  hie  oontinentar "  C^Hist.  Ber.  Gallio," 
Iib.ix.). 

*  Plofeenr  Monntagne  Bernard's  ^Lectnree  on  Diplomaoy,**  leotnre  ir. 
p.  188. 

*  The  preiaee  of  the  great  treaties  of  Paris  and  Vienna  in  1814  and  1815, 
na :  *"  In  the  name  of  the  most  Holy  and  nndiTided  Trinity  "  Q*  Ann.  Beg./* 
1814,  488:  Ibid.,  1815,  410).  The  form  in  the  treaty  of  Allianoe,  1814»  is 
slightly  different,  and  there  was  no  solemn  preface  to  the  Treaty  of  Ghent, 
between  Great  Britain  and  the  United  States,  eonolnded  the  same  year.  The 
same  solemn  expression  ooonrs  both  at  the  head  of  the  Treaty  of  Paris,  1856, 
and  the  Treaty  of  Berlin,  1878;  the  words  being,  **  In  the  name  of  Almighty 
God.** 
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A  final  comment  on  Professor  F,  De  Marten's  artiole  on 
the  Portsmouth  Peace  Ck)nference  arises  on  his  obserYation  thai 
^4t  teaches  the  necessity  for  Governments  instantly  to  take 
part  in  an  international  meeting  to  settle  beforehand  tiie 
various  points,  especially  in  peace  conferences.''^  No  one 
knew,  says  Professor  F.  De  Martens,  what  the  Japanese 
conditions  of  peace  were,  adding  that  even  England,  the  ally 
of  Japan,^  did  not  know  the  terms.  The  consequence  was  that 
the  intentions  of  one  of  the  parties  were  quite  unknown.  This 
observation  recalls  one  of  the  most  celebrated  of  the  sayingg  of 
Talleyrand:  ''On  a  voulu  confondre  la  rdaerve  avec  la  rose. 
La  bonne  foi  n'autorise  jamais  la  ruse,  mais  elle  admet  la 
r^rva"'  In  the  opinion  of  the  greatest  of  diplomatists, 
reticence  is  perfectly  consistent  with  sincerity.  The  remarks 
of  Professor  De  Martens  on  this  topic  further  seem  inadequate, 
since  he  does  not  comment  on  the  remarkable  feust  that — at 
least  in  the  sense  in  which  they  have  been  understood  since 
the  eighteenth  century — ^there  were  no  prelinunaries  of  peace 
preceding  a  definitive  treaty  at  the  Portsmouth  Peace  Con- 
ference. At  the  Peace  of  Westphalia,  where  the  preliminaries 
of  peace  took  six  years  to  negotiate,  the  term  was  applied  to 
pacta  de  eantrdhendo,  relating  to  the  time,  place,  and  form  of 
the  negotiations  which  were  to  follow.^  In  this  sense,  of 
course,  there  must  always  be  preliminaries  of  peaca  But  at 
the  Treaty  of  Westphalia,  these  preliminaries  took  the  form  of 
an  agreement  which  passed  through  all  the  forms  of  a  treaty 
from  signature  to  exchange  of  ratifications — a  practice  which 
has  since  been  maintained.  Professor  Mountague  Bernard 
observes  that  while  preliminaries  of  peace,  in  the  character 
of  mere  formal  conventions,  have  been  dispensed  with  in  later 
times,  the  rule  has  become,  as  Lord  Chatham  insisted,  that 
they  should  in  substance  approach  as  closely  as  possible  to 

1  «The  Portflmouih  Feaoe  Confereiioek*'  by  Profeiaor  F.  De  Ibrteiii^  Norik 
Ameiiean  Beoiew,  KoTember,  1905,  p.  645. 

'  Aooording  to  a  distinotion  of  Sir  B.  PhiUimoie  in  the  late  war,  Englaad  wis 
an  auxiliary  State,  or  paosiTe  ally  of  Japan,  not  an  active  ally.  Franoe  obarly 
•tood  in  the  aame  position  towards  Biusia. 

*  Of.  Bernard's  **  Lectures  on  Diplomacy,"  lecture  ilL  p.  129  and  note. 

*  Ibid.,leotuzeL,p.l7. 
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a  definitive  treaty.  The  mo6t  exceptional  feature  of  the  Treaty 
of  Portsmouth,  the  entire  absence  of  preliminaries  of  peace  as 
they  haye  been  understood  since  the  Treaty  of  Utrecht,  is  not 
noticed  by  Professor  F.  De  Martens,  though  their  absence 
furnishes  a  nearly  complete  explanation  of  the  remarkable 
feature  he  comments  on — ^the  obscurity  that  constantly  sur- 
rounded the  proceedings  at  Portsmouth.  G.  F.  Martens,  who 
is  quite  silent  on  the  obligation  to  conclude  an  armistice  before 
entering  on  peace  negotiations,  obseryes  that  preliminary  treaties 
of  peace  are  generally  formed.  He  observes  that  while  they 
may  differ  in  their  form,  in  general,  when  signed  and  ratified, 
they  are  obligatory,  even  before  the  definitive  treaty  is  con- 
cluded, and  remain  so  if  the  definitive  treaty  should  not  be 
concluded,  unless  it  has  been  otherwise  agreed  upon.  He  adds 
that  preliminaries,  at  least,  settle  some  points  between  the 
parties,  and  therefore  their  effect  must  clearly  be  to  give  one 
party  an  idea  of  the  wishes  and  demands  of  the  other.^  While, 
as  has  been  seen,  there  are  at  least  three  cases  in  the  last 
century  where  there  has  been  no  armistice  till  after  signature 
or  even  exchange  of  ratifications,  it  is  believed  that  usage  for 
the  last  century  affords  no  single  instance  of  a  definitive  treaty 
being  concluded  without  reference  to  any  preliminary  treaty 
of  peace.  The  highly  exceptional  struggle  between  Spain  and 
her  colonies  may  possibly  afford  an  instance  to  the  contrary, 
but  all  the  great  European  wars  unquestionably  witnessed  their 
termination  by  preliminaries  of  peace  before  the  definitive 
treaty  was  concluded.  Mr.  Hall  considers  that  preliminaries 
of  peace  are  an  agreement  intended  to  put  an  end  to  hostilities 
at  an  earlier  moment  than  that  at  which  the  terms  of  a  defini- 
tive treaty  can  be  settled.^  If  this  view  be  accepted  it  goes 
feur  to  explain  the  fact  that  negotiations  were  proceeding  con- 
currently with  belligerent  operations  in  the  Busso-Japanese 
War.  The  continuation  of  hostilities  would  then  be  explained 
on  the  ground  that  there  were  no  preliminaries  of  peace.  But 
Mr.  Hall  considers  that  preliminaries  are,  in  principle,  equivalent 

>  "  Uw  of  Kations,"  (1802)  Uc.  tuL  o.  yii.  a.  5. 
*  *<  Intemattoiud  Law,"  4th  ed.,  pt  iiL  a  is.  p.  581. 
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to  an  armistioe.  If  this  were  so,  there  would  be  no  neoessitjr 
for  indading  an  armistice.  This  oonclnsion  cannot  be  deriyed 
from  nsage.  In  1878,  on  January  1^  the  Tnrks  applied  for 
an  armistice^  accompanied  by  the  signatore  of  preliminaries  of 
peaca  Bat  Bnssia  desired  separate  peace  negotiations^  and 
this  had  the  effect  of  postponing  the  armistioe. 


^ 
fi 


APPENDIX  A. 

Professor  T.  E.  Holland's  Letter  to  the  '' Tirnes;' 
November  29,  1904,  on  the  British  Proclama- 
tion of  Neutrality. 

In  a  letter  of  general  interest  which  Profeeaor  T.  E.  Holland  Q^>«lifi^|iP\ 
recently  addressed  to  the  Timea^^  he  expressed  the  same  approval  ^  ^  Hotland 
that  HistoriciiB  bestowed  in  1863  on  the  langoage  of  the  British  of  langnsgeof 
Declaration  of  NentzaUty  promnlgated  in  1861,  declaring  that^'^g^^^ 
every  person  engaging  in  the  carriage  of  contraband  *^will  be 
justly  liable  to  hostile  capture  and  to  the  penalties  denounced 
by  the  law  of  nations  in  that  behalf^  and  will  in  no  wise  obtain 
protection  from   ns   against  such  capture  or  such  penalties.'' 
But  Historicns  *  drew  an  opposed  inference,  at  all  events  on  one 
occasion,  firom  this  language  to  that  recently  derived  fix>m  it  by 
Professor  T.  E.  Holland.    Historicns  condnded  that,  in  the  very 
terms  of  Bynkershoek,  **Non  recte  vehamns,  sine  firande  ven- 
dimns,"  the  Declaration  of  Nentralily  issaed  in  1861,  of  which 
that  issaed  in  1904  is  a  literal  transcript,  prohibited  as  nnlawfdl 
the  transport  of  contraband,  while  it  obviously  left  [untonched 
the  tra£Sc  in  contraband  on  ihe  neutral  territory.    But  Professor  Gumee  of 
Holland  observed  in  the  letter  referred  to,  that  he  was  especially  ^^^S^h^ 


desirous  **  of  emphasizing  the  proposition  that  carriage  of  contra-  internatioiMl 
band  is  no  offence,  either  against  international  law  or  against  ^"^^  ^}i^' 
the  law  of  England."  Lad  W 

In  AUorney^General  v.  SiOem,  (1883)  2  H.  ds  0.  431,  540,  iLord  weU  to  same 
Bramwell  (then  Bramwell,  B.)  observed  that,  *'  There  is  no  inter-  ^^^ 
national  law  forbidding  the^upply  of  contraband  of  war." 

While  Professor  T.  E.  Holland  considers  that  international  law 
neither  prohibits  the  conveyance  of  contraband  nor,  h  fartiari, 
the  sale  of  contraband  on  neutral  territory,  Yattel  and  Historicns  Indecisive 
appear  indecisive,  and  Sir  B.  PhiUimore  and  foreign  jurists,  not  ^^  m^ 
all  of  whom  are  advocates  of  the  Armed  Neutrality,  consider  rit/ on  point 
that  both  the  transport  and  traffic  are  prohibited  by  international 

1  NoTember29, 1901.  *  LetteiB, <'LiteDistioiua Law,** p.  132. 
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law  as  illegal    An  Amerioan  writer,  Daer,  who,  as  HistorioQs 
oonoeded,  was   no   more   open  to   the  imputation   of  haying 
derived  his  view  on  international  law  from  speoolation,  like 
Oaliani  and  Hantefenille,  than  Sir  B.  Phillimore,  olearly  oonsiden 
that  the  carriage  of  contraband  is  prohibited  bj,  and  is  tbdm- 
fore  illegal  by,  international  law.     Dner  ^  seems  to  arriTe  at 
the  oondnsion  that  the  carriage  of  contraband  is  xmlawfal  by 
international  law  in  the  light  of  his  sustained  criticism  of  YatteL 
Vitiel'8  pod-       Yattel  implicitly '  and   explicitly  derives  the  right  of  the 
of^ b  'dm'   ^^e^'®^^  ^  intercept  contraband  in  (ranrih^  the  ultimate  pos- 
^ '  ^  tulate  of  the  whole  topic,  from  *'  the  care  of  his  own  safety," 

from  <*the  necessity  of  self-defence."  Duer  infers  from  the 
account  Yattel  gives  of  the  belligerent  right  that  the  oaniage 
of  contraband  must  be  an  act  of  poeitivei  though  indirect,  hos- 
tility, and  therefore  an  infraction  of  neutrality,  necessitftting  a 
conclusion  to  its  prohibition  by  international  law.  Yattel  defines 
oontrsband  in  the  following  terms : — 

Vatiel*8deflni-     *'  Oommodities  particularly  useful  in  war,  and  the  importation 

tion  of  contra-  of  which  to  an  enemy  is  prohibited,  are  called  contraband  goodB. 

h«nd.  Such  are  arms,  ammunition,  timber  for  shipbuilding,  every  kind 

of  naval  stores,  horses — and  even  provisions,  in  certain  junotnres, 

when  we  have  hopes  of  reducing  the  enemy  by  famine."  * 

Carriitfeof  In  this  definition  of  contraband,  Yattel  clearly  considers  the 

eontrSand  an  oarriage  of  contraband  illegal  by  international  law,  since  he 
offence  against         iT^  *  .^  vu-^l  j 

intematioial    qwaks  of  it  as  prohibited, 

law.  But  in  a  previous  passage  in  Yattel,  whidi  was  relied  on 

by  Mr.  Justice  Story,  in  the  Santisrima  Trimdad^  7  Wheaton's 

Reports,  p.  340,  and  by  Historicus — though  with  some  hedta- 

tion—- the  great  Swiss  authority  on  the  law  of  nations  seems  no 

less  decisively  to  take  the  view  that  the  carriage  of  contraband 

is  not  prohibited  by  internftional  law.    Yattel  there  says — 

Vattel'8  Ian-  '*  When  I  have  notified  to  them  my  declaration  against  snch 
gnage  inde-  or  such  a  nation,  if  the^  will  afterwards  expose  themselves  to 
cisiTc  on  point,  rigj^  jj^  supplying  her  with  things  which  serve  to  cany  on  war, 
they  will  have  no  reason  to  complain  if  their  goods  fiall  into  my 
possession ;  and  I,  on  the  other  hand,  do  not  declare  war  against 
them  for  having  attempted  to  convey  such  goods.  They  suffer, 
indeed,  by  a  war  in  which  they  have  no  concern ;  but  they  suffer 
accidentally.  I  do  not  oppose  their  right :  I  only  exert  my  own ; 
and  if  our  rights  clash  with  and  reciprocally  injure  each  other, 
that  circumstance  is  the  effect  of  absolute  necessity.  Sudi  col- 
lisions daily  happen  in  war.    When,  in  pursuance  of  my  rights, 

>  «  Marine  Insurance,"  yoL  i.  p.  750. 
'  *'  Droit  dee  Gens,"  1.  ill  c  tH.  s.  112. 
*  Ibid.,  1.  iil  e.  viL  a  112. 
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I  exhaust  a  country  from  which  yon  derive  vour  Bubsistenoe; 
when  I  besiege  a  city  with  which  yon  carried  on  a  profitable 
trade  I  donbtleae  injure ; — ^I  subject  vou  to  losses  and  inconveni- 
ences, but  it  is  without  any  design  of  hurting  you.  I  only  make 
use  of  my  own  rights,  and  consequently  do  you  no  iniustioe. 
But  that  limits  may  be  set  to  these  inconveniences,  and  wat  the 
commeroe  of  neutral  nations  may  subsist  in  as  great  a  degree  of 
fireedom  as  is  consistent  with  the  laws  of  war,  there  are  certain 
rules  to  be  observed  on  which  Europe  seems  generally  to  be 
agreed."* 

He  then  draws  the  fundamental  distinction  between  ordinary 
goods  and  contraband  goods.  Dner  criticizes  Yattel's  explana- 
tion of  belligerent  jurisdiction  over  contraband  as  a  conflict 
of  rights  in  the  light  of  an  observation  of  Lord  Stowell,  that 
there  are  no  conflicting  rights  between  nations  at  peace.  Yat- 
tel's  hypothesis,  Duer  contends,  is  completely  refuted  by  this 
dictum  of  Lord  Stowell.  It  is  in  fact  di£Eicult  to  deny  that  the 
account  Yattel  gives  of  the  subject  is  inconsbtent  and  self-con- 
tiadictory.  The  theory  of  a  conflict  of  rights  cannot  coexist  with 
the  assumption — explicitly  taken  by  the  Swiss  author — that  the 
carriage  of  contraband  is  prohibited  by  international  law. 

It  is  therefore  clear  that  the  exercise  of  the  belligerent  right 
to  intercept  contraband  in  tranaiiu  derives  its  origin  fiN>m  a  mutual 
compromise— the  neutral  State  abandons  its  subject  who  conveys  Beconeiliation 
contraband  to  the  penalties  of  the  law  of  nations  in  return  for  ^^J^^  pjff^ 
forbearance  by  the  belligerent  State  to  make  the  act  of  the  neutral  t.  E.  ^Uandl 
subject  a  easua  hetti.    Professor  T.  E.  Holland  observes — 

"  The  rule  of  international  law  upon  the  subject  may,  I  think, 
be  expressed  as  follows:  *A  belligerent  is  entitied  io  capture  a 
neutral  ship  engaged  in  carrying  contraband  of  war  to  his  enemy, 
to  confiscate  the  contraband  cargo,  and,  indeed,  in  some  cases,  to 
confiscate  the  ship  also  without  thereby  sivisg  to  the  Power  to 
whose  subiects  the  property  in  question  belones  any  ground  for 
complaint.^  Or,  to  vary  the  phrase,  *  A  neutna  Power  is  boimd 
to  acquiesce  in  losses  infiicted  by  a  belli^rent  upon  such  of  its 
subjects  as  are  engaged  in  adding  to  the  military  resources  of  the 
enemy  of  that  belligerent.'  This  is  the  rule  to  which  the  nations 
have  consented,  as  a  compromise  between  the  rights  of  the  neutral 
State,  that  its  subjects  should  carry  on  their  trade  without  inter- 
ruption, and  the  right  of  the  belligerent  State  to  prevent  that 
trade  from  bringing  an  accession  of  strength  to  his  enemy. 
International  law  here,  as  always,  deals  with  relations  between 
States,  and  has  nothing  to  do  with  the  contraband  trader,  except 
in  so  far  as  it  deprives  him  of  the  protection  of  his  Grovemment. 
If  authority  were  needed  for  what  is  here  advanced,  it  might  be 
found  in  Mr.  Justice  Story's  judgment  in  the  Santiasima  Trtnidad, 

>  «  Droit  dee  Gens,"  1.  iii.  c.  tU.  8,  111. 
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Lord  Wert- 
bnxycoa- 
sideredcon- 
Teyaneeof 
contraband 
neither  an 
offence  by 
international 
law  nor  by 
law  of  Eng- 
land. 


8ir  B.  Fhilli- 
more  con- 
sidered con- 
Teyance  of 
contraband  an: 
offence  by  in- 
ternational 
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in  Preddent  Pieroe'B  mesBage  of  1854,  and  in  the  statement  by 
the  Frenoh  OoTemment  in  1898,  with  reference  to  the  oaae  of  the 
Fram^  '  That  the  neutral  State  ia  not  required  to  prorent  the 
Bending  of  arms  and  ammnnitions  by  its  sabjeots.'  ^ 

«' Nether/'  proceeds  Professor  T.  E.  Holland,  ^'is  the  oairis|e 
of  oontraband  any  offenoe  against  the  law  of  England,  as  maybe 
learned  by  any  one  who  is  in  doubt  as  to  the  statement  firom 
the  ludd  language  of  Lord  Westboiy  in  ex  parte  Ghavasse."' 

After  pointing  out  that  the  oonyeyanoe  of  oontraband  wts  not 
prohibited  by  international  law,  and  quoting  a  passage  frm. 
Mr.  Justioe  Story's  judgment  in  the  SmUimma  TriMad^  Lord 
Westbury  said — 

*«  I  take  this  passage  to  be  a  yeiy  oorreot  representation  of  the 
present  state  of  the  law  of  England  also.  For  if  a  British  ship- 
builder  builds  a  vess^  of  war  in  an  English  port,  and  arms 
or  equips  her  for  war  honik  fide  on  his  own  aooount,  as  an  artiole 
of  menmandise,  and  not  under  or  by  virtue  of  any  agreement, 
understanding,  or^oonoert  with  a  belligerent  Power,  he  msT 
lawftilly,  if  aoting  honAfide^  send  the  ship,  so  armed  and  eqmppea, 
for  sale  as  mer&andise  in  a  belligerent  oountry,  and  will  not 
in  so  doing  violate  the  provisions  or  incur  the  penalties  of  the 
Foreign  I^stment  Aot.  It  is  true  that  under  the  provisioDB 
of  the  Aot  of  the  16  &  17  Vict  a  107,  her  Majesty  has  power 
by  proclamation  or  Order  in  Oouncil  to  prohibit  the  expoitation 
of  certain  goods,  including  arms,  ammunition,  gunpowder,  naval 
and  milita^  stores,  but  no  Order  in  Ooundl  or  proclunation 
was  made  in  the  terms  or  under  the  special  authority  of  this 
statute."'. 

In  a  case  arising  out  of  the  events  of  the  Franco-Prussian  War, 
Sir  B.  Phillimore  observed — 

**  The  carrier  of  contraband  may  violate  the  proclamation  of  the 
neutral  State  of  which  he  is  a  member,  and  deprive  himself  of 
the  right  to  protection  from  her,  but  the  punishment  of  his  offenoe 
is,  by  the  general  law  of  nations,  left  to  the  belligerent  who  has 
the  ri^ht  of  capture.  The  offence  is  not  cognizable  by  the 
municipal  law  of  this  country/'  ^ 

Sir  IL  Phillimore,  therefore,  considered  the  conveyanoe  of 
contraband  to  be  an  offence  by  international  law.  The  Gustoma 
Consolidation  Act,  16  &  17  Yict.  o.  107,  s.  150,  to  which  Lord 
Westbury  referred  in  Ex  parte  Ohavasse,  was  repealed  by  the 
Customs  Consolidation  Act,  1876 ;  of.  schedule.  Bat  by  the  Cnstoma 
and  Inland  Bevenue  Act,  1879,*  pt.  1,  s.  8,  the  following  goods 

^  mmM,  Norember  29, 1904.  <  84  L.  J.  Bk.  17. 

'  JBb  parte  Chavasse,  In  rt  Graiebiooke,  (1865)  84  L.  J .  N.  8. 17, 20. 
«  The  Intematioiial,  (1871)  8  A  &  E.  821, 886. 
•  Stat  42  &  43  Vict,  c  21. 
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may  by  prodamation  or  Order  in  Gotanail  be  prohibited  either  ^^^'''^^^ 
to  be  exported  or  carried  ooastwise:  "AimB,  ammunition,  and  ^  ^JJ^^jj^j^^ 
gonpowder,  military  and  naval  etoree,  and  any  artioles  whioh  ooDtrabuid 
her  Majesty  shall  judge  capable  of  being  oonyerted  into  or  made  ^^^ 
nsefbl  in  increasing  the  quantity  of  military  or  naval  stores,  OidAr  in 
provisions,  or  any  sort  of  victual  which  may  be  used  as  tooA  tat  oJ^,')^ 
man ;  and  if  any  goods  so  prohibited  shall  be  exported  or  brought  Berenue  Aet, 
to  any  quay  or  other  place  to  be  shipped  for  exportation  from  the  1879. 
XTxiited  Kingdom  or  carried  coastwise,  or  be  waterbome  to  be  so 
exported  or  carried,  they  shall  be  forfeited,  and  the  exporter 
or  his  agent,  or  the  shipper  of  any  such  goods,  shall  be  liable  to  the 
penalty  of  one  hundred  pounds." 

Although,  therefore,  the  carriage  of  contraband  is  not  normally 
prohibited  1^  municipal  law  in  this  country,  the  power  to  issue 
a  prohibition,  not  merely  against  the  carriage  of  articles  which 
are  absolutely  contraband,  but  even  against  the  conveyance  of 
provimons  and  other  articles  aneipU%$  usiw,  is  conferred  by  the 
above  provision.    When  this  power  is  exercised  by  virtue  of 
a  statutory  provision,  or  otherwise,  the  municipal  law  of  this 
country  will  take  cognisance  of  the  conveyance  of  contraband* 
But  it  appears  from  the  remarks  of  Lord  Westbury,  in  the 
case  above  referred  to,  that  the  proclamation  which  is  required 
to  set  the  Customs  and  Inland  Bevenue  Act,  1879,  pt.  1,  s«  8, 
in  operation  is  not   the   regular   and   normal  Declaration  of 
Neutrality  issued  by  the  British  Gkyvemment  at  the  commence- 
ment of  a  war  between  foreign  States.    A  perusal  of  the  several  Qaestion 
letters  Historicus  wrote  on  the  subject  of  contraband  of  war  seems,  ^^^  ^^ 
on  the  whole,  to  justify  the  conclusion  that  he  cannot  be  included citedM^eoii- 
among  those  writers  who,  like  Professor  T.  H  Holland,  aflbm  dadlng  oar- 
that  the   carriage   of  contraband   is   not   an   offence   i^g<^u^^iSti^kinot 
international  law.    The  indecisive  attitude  which  he  assumed  u  offenee. 
on  the  point  was  in  the  main  due  to  the  £M)t  that  in  1863 
the  validity  or  invalidity  of  insurance  on  a  contraband  voyage 
had  never  been  specifically  decided  in  an  English  court  of  justice. 
It  is  now,  however,  dear  that  the  point  has  been  decided  in  the  BylAwof  En^ 
affirmative.^    The  action  of  Buys  v.  Boyal  Exchange  AM&wrcmee  land  pdiej  <n 
Cwfwalion  was  brought  to   recover   for   a   total   loss   of  ^^\^^^^ 
steamship  Dodjwk  by  capture  on  a  valued  policy  covering  wariralid. 

>  The  following  nuiy  giTO  tome  idea  of  the  dilFerence  between  the  Tiew  that  was 
fonnerly  entertained  and  the  present  view  on  this  snbjeet  Sir  James  Allan  Park 
considered  insmanees  npon  contraband  transactions  necessarily  Toid  (Park  on  "^Mar. 
Ins."  (1942),  581,  548).  Mr.  Justice  Story  held  underwriters  were  not  liable 
nnless  object  of  TOjage  disclosed.  Amoold  observes  that  *<  the  carriage  of  eontrs- 
band  goods,  or  Toyages  in  breach  of  blockade,  axe  not  considered  illegal  (by 
municipal  law),  and  it  necessarily  follows  that  insnrances  on  such  goods  or  voyagss 
are  not  iUegal  *"  («  Marine  Ins.,"  toL  ii.  a  760,  ed.  1901> 
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riaks.  The  Btetmer,  whioh  was  oarrying  a  oaigo  of  amiB  and 
ammnnitioii  deBtxned  for  the  King  of  Abyannia,  who  was  then 
at  war  with  the  Italian  Qovemmenti  was  captured  by  an  Italian 
omiaer  on  August  8,  1896.  After  the  oonunenoement  of  the 
action  the  Teasel  was  condemned  by  a  prize  court  at  Borne, 
bat  she  was  restored  before  trial  in  April  next  year  on  the 
gronnd  that  the  war  was  over.  The  conrt  held  the  defendantB 
liable  on  the  gronnd  that  the  rights  of  the  parties  are  asoer- 
tained  in  the  actions  as  at  the  date  of  the  writ.^  It  is  ooiioiu 
to  note  that  a  pemsal  of  the  long  line  of  authorities  cited  by 
Collins,  M.B.  (then  CtollinSv  J.)f  foUy  warrants  the  oondnsioii  of 
Historicns,  that  no  case  had  decided  the  Talidity  of  a  poliqy 
of  insnranoe  in  contraband  goods  in  this  country.  But  the 
important  and  very  learned  decision  of  the  Master  of  the  BoUb 
in  Buys  v.  Bayal  Exckamge^  eta,  has  finally  set  the  qiiesti(m 
at  rest,  and  hap  established  the  validity  of  a  pdlioy  of  insoianoe 
on  a  contra)»^id  transaction.  Another  and  no  leas  important 
conseqnenoe  of  the  affair  of  the  Dodjwk  ia  that  it  has  permanently 
the  doctrine  of  continnons  voyage  grrafted  on  the  law  of  contra- 
band. It  has,  however,  been  seen,  from  the  remarks  of  Sir  W. 
Grant,  M.B.,  in  the  case  of  the  WiUiam,  (1806)  5  Bob.  385,  405, 
referring  to  the  case  of  the  EagU^  that  there  exists  some  ground 
for  supposing  that  the  doctrine  of  continuous  Toyage  was  never 
considered  inapplicable  to  the  law  of  contraband,  in  spite  of  the 
statements  in  Hall '  and  Boyd's  Wheaton  '  to  the  contrary. 
Mr.  W.  E.  From  the  point  of  view  of  international  law  it  is  mateiial  to 

^^g^^*  recollect  that  the  Lite  Mr.  W.  K  Hall,  differing  from  Pro«BaBor 
T.  E.  Holland,  speaks  of  *'  the  offence  of  transporting  contiaband 
gooda."* 

But  Mr.  W.  E.  Hall  also  employe  an  argument  which  suggests 
the  other  view.  He  twice  insists  on  the  doctrine  that  contraband 
goods  are  seized  by  a  belligerent  because  of  their  noxious  qualitieB, 
because  of  their  nature,  and  not  from  the  fact  of  transport  or  the 
act  of  the  person  carrying  them*  But  this  ia  to  oondude  in  ao 
many  words  that  the  carriage  of  contraband  is  not  an  offence 
by  international  law.  An  offence  implies  the  commission  of  an 
act  by  an  intelligent  person.  Inanimate  commodities  cannot 
commit  offencea  or  incur  penalties.  Again,  since  Mr.  W.  K  Hall 
considers  that  contraband  goods  are  not  seized  because  of  the  act 
of  the  peraon  conveying  them,  it  is  clear  that  the  latter  does  not 
incur  a  penalty  because  he  is  doing  any  wrong. 
Mr.  Hall  also  speaks  of  the  right  of  the  belligerent  to  intercept 

>  Timn,  June  1. 1897. 

3  •«  International  Law,"  4th  ed.,  pp.  694, 695  and  note. 

•  Ibid.,  4th  ed.,  p.  685.  «  lUd.,  4th  ed.,  pt  !▼.  c.  v.  p.  694 ;  6th  ed.,  p.  668. 
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oontraband  as  *' a  privilege."  It  is  hardly  oonsonant  with  the 
normal  use  of  language  to  describe  the  right  of  an  injured  person 
to  ezaot  reparation  as  a  privilege.  If  the  belligerent's  right  to 
intercept  is  a  privilege,  the  oonveyance  of  oontraband  oannot  be 
oonsidmd  as  an  o£fenoe  by  international  law.  The  oriticism 
passed  by  Professor  T.  E.  Holland  on  the  language  of  the 
Proclamation  of  Neutrality,  that  persons  engaging  in  oontra- 
band trade  inour  the  high  displeasure  of  the  sovereign,  recalls 
a  criticism  passed  in  the  House  of  Lords  in  the  seventeenth 
century  on  the  definition  of  a  pirate  as  haatis  htimani  generis.  The 
question  was  whether  ships,  to  which  James  II.,  after  his  expul- 
sion both  from  England  and  Ireland,  had  granted  letters  of  marque, 
were  pirates  or  privateers.  Some  lawyers  with  Jacobite  sympathies, 
having  argued  that  such  vessels  could  not  be  pirates,  because  a 
pirate  was  haatis  humants  generis^  it  was  objected  to  by  one  of  the 
lords,  who  had  sent  for  the  civilians,  that,  if  that  were  so,  no 
one  could  ever  have  been  a  pirate.  In  the  same  way  it  might  be 
asked,  if  a  subject  who  conveys  contraband  to  a  belligerent  is  one 
who  incurs  "the  high  displeasure"  of  the  neutral  sovereign, 
whether,  in  fact,  such  a  penalty  had  ever  been  incurred. 

As  far  as  the  municipal  law  of  this  country  is  concerned,  the 
ofFence  of  conveying  oontraband  is  unknown.  But  it  is  quite 
another  thing  to  assert  that  the  conveyance  of  contraband  is 
no  offence  by  international  law.  This  conclusion  seems  to  differ 
little,  if  at  all,  from  that  of  HUbner,  who  considered  that  nothing 
could  be  oontraband  if  the  neutral  State  supplied  both  belligerents 
impartially.  But  Professor  Despagnet  of  Bordeaux  holds  as 
clearly  as  Professor  T.  E.  Holland  that  the  carriage  of  oontra- 
band is  not  an  offence  against  international  law.  The  former 
observes,  *'  La  saisie  de  la  contrebande  de  guerre  6tant  une  mesure 
de  protection  de  la  part  des  Etats  bellig^rants  et  non  la  punition 
d'un  delit."  * 

In  connection  with  Professor  T.  E.  Holland's  expression  that  the  HUtorieos 
phrases  of  the  Proclamation  of  Neutrality  are  of  the  nature  of  ^  4^^  ^*  ^* 
"  misleading  rhetoric,"  ^  it   is  interesting  to  recall  Historious'  language  of 
observation  that  if  international  law  prohibited  the  sale  of  con-  ProelamAtion 
traband  on  neutral  territory,  the  Queen's  proclamation  was  "  a       ^^itraiity. 
most  mischievous  fraud  on  her  Majesty's  subjects,"  because  it 
merely  stated  that  the  conveyance  of  oontraband  was  prohibited 
by  international  law.^    But  as  Historicus  totally,  differed  from 
Hautefeuille  and  Sir  B.  Phillimore  on  this  point,  he  clearly  did 

>  Cf.  *"  ConxB  de  Droit  InternaUonal  PaUie,"  2*  red.,  p.  718. 

*  TimMy  November  29, 1904. 

*  Letters,  *"  International  Law,**  *'0n  Kentral  Trade  in  Ckmtnband  of  War,'* 
p.  181. 
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not  oonfiider  the  Neutrality  Prodamation  a  most  miflbhieroiia 
fraud.  On  the  oontrary,  in  this  passage  Histoiions  spoke  of  the 
language  of  the  Froolamation  of  Neutrality  in  terms  of  oommendi- 
tion,  all  the  more  remarkable  as  the  identioal  phrases  have  in- 
onrred  the  disapprobation  of  Professor  T.  E.  Holland.  Sir  W.  V» 
Haroonrt  observed — 

'^The  men  who  drew  np  this  doooment  knew  what  the  law  of 
nations  was.  Who  does  not  see  at  a  glanoe  that  the  dootrine 
of  the  daty  of  neutrals  and  the  responsibiliiy  of  neatnl 
gOTomments  is  preciflely  that  whioh  is  laid  down  in  the 
authorities  to  whioh  I  have  referred?  What  her  l/bitetfi 
subjects  are  warned  agaiost  is  the  oarryine  of  oontrab«id  to 
the  belligerent,  not  the  trade  in  oontraMmd  vrithin  their  own 
territory.  It  is  precisely  the  definition  of  Bynkershoek,  *Non 
reote  vehamus,  sine  firaude  Vendimus.'  It  is  me  transportation 
and  not  the  traffio  whioh  is  unlawful.  The  nature  of  the  penalty 
is  pointed  out  vrith  equal  deamess  and  oorreotness,  vis.  the  with- 
drawal of  the  Queen's  nroteotion  from  the  oontraband  on  its  road 
to  the  enemy,  and  an  a  oandonment  of  the  subject  to  tiie  operation 
of  belligerent  rights.**  ^ 

1  Letten,  *« Inteniationil  Uw,"  *«0n  Noatnd  TMe  in  OontnOMnd  of  War,'' 
p.  182. 
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The  Case  of  the  "  Caroline,''  the ''  Alabama;'  "  Fhrida  " 
(or  ''Oreto''),  '' Akxcmd/ra;'  and  the  ''Caroling'' 
(1837). 

It  is  here  proposed  to  make  some  reference  to  the  departure 
of  the  confederate  enuflers  firom  the  Mersey  derived  from  a 
oontemporary  account  in  the  Time$^  and  to  the  case  of  the  OatoHina 
(1837). 

Sir  B.  EhiUimore  thns  briefly  describes  the  earlier  esse  of  the 
CaroUfie  (1837>- 

''  During  the  disturbances  in  Upper  Oanada,  in  the  winter  of 
1837,  a  steamboat  called  the  Obroltns,  bcJonging  to  an  American 
owner,  had  been  actively  engaged  in  conveying  arms  and  stores 
from  the  American  side  of  the  river  to  the  Oanadian  rebels,  who 
were  in  possession  of  Navy  Island,  and  had  been  boarded  in  the 
night-time  by  a  party  of  Canadian  loyalists  while  she  was  lying 
within  the  inrisdiction  of  the  territory  of  New  York,  set  on  fire, 
sent  down  the  stream,  precipitated  over  the  Falls  of  Niagara,  and 
dashed  to  pieces."  ^ 

Other  developments  of  this  case  have  been  discussed.  The 
destmction  of  the  Caroline  exhibits  a  very  dose  parallel  to  the 
destruction  of  the  Florida  in  Bahia  harbours  by  the  Federal 
warship  WachnmeHn  Further,  the  well-known  circumstance  that 
the  Florida  and  Alabama  were  called  pirates  finds  a  precedent  in 
the  language  of  Mr.  Fox,  the  British  Ambassador  at  Washington 
in  1837,  who  described  the  OaroUne  to  the  American  Minister  of 
Foreign  AfEairs  as  a  piratical  vessel.  Both  in  the  case  of  the 
Caroline  of  1837,  and  the  Florida  in  1864,  a  vessel  engaged  in 
operations  of  rebels  was  destroyed  in  the  territorial  waters  of 
a  neutral  State.  But  Sir  B.  Phillimore  shows  that  the  United 
States  were  considerably  in  fault  in  the  case  of  the  Caroline.  The 
British  Ambassador  complained  that  not  only  were  the  authorities 
at  New  York  unable  to  maintain  jurisdiction  at  the  point  where 

>  Fhmimon's  <«IntenutioiuaUw,**TQL  ui.  a  88,  p.  00, 
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the  Caroline  was  attacked,  bat  even  that  they  had  allowed  her 
erew  to  oarry  off  cannon  belonging  to  the  State,  with  the  object 
of  employing  it  against  the  forces  of  the  Qaeen  in  Canada. 
Although  at  the  time  the  Nentrality  Act  of  1818  was  in  foroe 
in  the  United  SUtes,  a  piece  of  legislation  panegyrized  by  Mr. 
I  Canning,  no  proceedings  nnder  it  appear  to  have  been  instituted 

I  against  those  who  dispatched  and  fitted  out  the  vesseL    There 

can  be  no  donbt  that  the  circiunstances  attending  it  constitated 
I  a  gross  infraction  of  nentrality,  only  to  be  rivalled  by  the  Jameson 

[  Baid  of  1895-96.    Sir  B.  Fhillimore  dednces  from  the  affiur  of 

f  the  CaroUne  the  rather  startling  condnsion  that  SUtes  organized 

under  the  Federal  system  are  incompetent  to  discharge  inter- 
national obligations. 

The  drcnmstances  attending  the  despatch  of  the  fEunoos  Alabama 
are  as  follows.  In  a  speech  delivered  by  the  late  Earl  of  Sdbome 
when  Solicitor-Generai  in  the  Honse  of  Commons  he  stated — 

**  On  the  1st  of  Jnly  the  CommissionerB  of  Cnstoms  made  their 
report  to  Lord  Bnssell  [about  the  Alabamal  They  said  it  wis 
evident  that  the  ship  was  a  ship  of  war.  It  was  believed,  and 
not  denied,  that  she  was  bnilt  for  a  foreign  Ctovemment  ;^  but  the 
builders  would  give  no  information  about  her  destination,  and 
the  Commissioners  had  no  other  reliable  source  of  information  on 
that  point/'* 

Inasmuch  as  the  seizure  of  the  Oreto  was  due  to  the  repre- 
sentations of  the  American  Ambassador,  it  is  interesting  to  recall 
the  fact  that  one  Oranatelli  was  tried  on  the  5th  of  July,  1849, 
at  the  Central  Criminal  Court,  before  Cdtman,  J.,  for  fitting  out 
in  this  country  ships  of  war  to  be  employed  against  the  Govern- 
ment of  the  King  of  Naples  in  Sicily.  The  defendant  was 
acquitted.  The  case  is  not  reported,  bnt  was  mentioned  by 
Pollock,  C.B.,  during  the  voluminons  and  lengthy  argument  in 
AOamey-Oeneral  v.  SiOem,  (1868)  2  H.  db  C.  431,  464. 

The  Alexandra^  the  vessel  in  question  in  the  latter  case,  whioh 
came  before  the  courts  during  the  American  Civil  War,  was 
released  after  having  been  seized  by  an  officer  of  Customs  in  Liver- 
pool at  the  Toxteth  Dock  on  the  5th  of  ApriL  Sir  J.  F.  Stephen 
observes  of  this  trial  that  a  mass  of  international  law  supposed 
to  be  connected  with  the  Foreign  Enlistment  Act,  1819,  was  dis- 
cussed at  it.  The  ground  of  the  release  of  this  vessel  was  that 
an  incomplete  equipment  did  not  come  within  the  Act  It  seems, 
further,  to  have  been  considered  that  an  unarmed  vessel  was 
merely  contraband,  and  nothing  more,  and  that  as  there  was 
no  international  law  prohibiting  the  supply  of  contraband,  there 
was  no  infraction  of  neutrality  committed  in  building  the  vessel. 

>  Hansard's  **  Parliamentary  Debates,"  toL  elxz.  p.  60. 
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The  oommandtr  of  her  Majesty's  ship  Jfafeflie,  stationed  at  Liver- 
pool, stated  that  the  Alexandra  was  oertainlj  not  intended  for 
meroantile  purposes ;  that  she  might  be  nsed  as  a  yaoht»  and  was 
easily  oonvertible  into  a  nom-of-war. 

Eren  after  the  revolution  that  has  taken  plaoe  in  shipbuilding 
during  the  last  forty  years,  the  same  doubt  may  exist  whether  a 
vessel  under  oonstmotion  is  intended  for  warlike  or  pleasure 
purposes.  Warships  disguised  as  yaohts  appear  to  afford  the 
only  instanoe  where  an  article  oan  be  ancipiiU  imim,  the  alter- 
native use  to  the  belligerent  use  being  luxury.  As  a  general 
rule  articles  of  pleasure  are  universally  excepted  from  the  taint 
of  contraband,  this  being  one  of  the  few  oertain  data  in  the 
question  of  contraband.  But  a  yacht,  easily  convertible  into 
a  man-of-war,  which  was  forty  yean  ago  regarded  as  merely 
contraband,  may  now  be  treated,  in  the  light  of  the  Geneva 
Award  and  legislation  on  the  subject  of  Foreign  Enlistment,  as  an 
article  whose  construotion  or  despatch  gives  rise  to  international 
consequences  in  time  of  war.  It  is-  interesting  to  recall  as  an 
instance  of  Mr.  Canning's  prescience,  that  he  extended  the  doctrine 
prohibiting  the  despatch  or  equipment  of  vessels  in  neutral  ports 
intended  for  belligerent  use  to  steam  yachts  and  vessels  which 
might  be  afterwards  converted  into  men-of-war.^  It  is  not 
usual  to  dte  as  an  instance  of  Mr.  Oanning's  statesmanship  an 
anticipation  of  the  gprave  consequences  to  this  country  which  arose 
out  of  the  troubled  events  of  the  American  Civil  War  by  the 
depredations  of  confederate  cruisers.  Tet  as  they  were  aU  vessels 
answering  the  description  of  steam  yachts,  his  views  on  this 
subject  may  fairly  be  said  to  rival  in  foresight  his  confidence  in 
the  future  of  the  Union. 

It  is  further  of  interest  to  note  the  signal  efficacy  of  the 
presumption  as  to  evidence  in  the  case  of  an  illegal  ship 
introduced  by  section  9  of  the  Foreign  Enlistment  Act,  1870. 
In  1863,  when  no  such  onus  was  incumbent  on  the  shipbuilder, 
the  executive  could  obtain  no  information  as  to  the  destination 
of  a  ship  under  oonstmotion.  This  is  made  conclusive  by  the 
excerpts  from  the  Parliamentary  Papers  given  in  the  report 
of  AUarne^General  v.  SUfem,  (1863)  2  H.  &  C.  431,  466,  467. 
The  Commissioners  of  Customs  in  Liverpool  had  no  informa- 
tion either  in  the  case  of  the  Alabama^  Florida^  or  Alexandra  to 
give  to  Lord  Bussell  which  might  throw  any  light  on  the  desti- 
nation of  the  vessels.  How  totally  different  a  state  of  affiurs  now 
exists  can  be  inferred  from  the  leading  article  in  the  Timee  on 
the  letter  of  Messrs.  Yarrow  that   appeared  in  its  columns, 

>  Cf.  AUomey-Gmieral  t.  SOhm,  (1868)  2  H.  &  C.  431, 466,  sod  note  refeiring 
to  Mr.  HnakiaKm's  speeches,  ToL  iii.   .SS9. 
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OMember  S»  1904.  AfgrnuOj  fka  eiao^TO  w«ro  noliiiaa  on 
oo  k«  tiwa  fiivr  iepaafte  dftftes  of  aU  tkft  oiieinH&Hiew  atteo^ 
thaMfeaaddMpfttchof  theOmlne.  (Ibid.)  It  v  Mtubetoiy 
to  oondhide  tbat  the  dlMi  of  the  «nlinioed  sC^^ 
tioo  on  the  nbjaet  of  Forage  EnliBftment  is  iadirecCly  to  xdierB 
the  flhipbaader^  whose  tnde  k  enhenaned,  of  aay  IkUlily  to 
either  frrSBitme  or  other  prooeediiiffi  under  the  Aot  of  187a 
B^  giTi]«  notiee  he  ride  faiiiieelf  of  liehiUftj. 
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ITie  Case  of  the  "  Caroline*^  International  Law,  the 
Foreign  Enlistment  Act,  1870,  and  the  "  Alabama.^ 

With  referenoe  to  the  alleged  puiohase  of  a  British  torpedo 
boat,  diBguiaed  as  a  yaoht,  from  a  sh^pbailding  yard  in  the 
Thames,  the  following  oontemporary  aooonnt  of  the  despatch  of 
the  Alabama  in  July,  1862,  from  the  Mersey,  may  be  of  some 
interest  The  aooonnt  appeared  in  the  Lbferpooi  Daily  Po8i^  and 
was  transcribed  in  the  Times^  January  15, 1863 : — 

«<  On  the  29th  of  July  last  the  <  290'  (as  the  Alahama  was  at 
first  called),  with  a  party  of  ladies  and  gentlemen  on  board,  left 
her  anchorage,  and  spent  the  day,  tiU  3  p.nL,  in  cruising  about 
the  bay  of  LiTcrpool,  when  the  passensers  were  put  on  board  the 
tender,  and  the  Teasel  proceeded  to  Moelfra  Bay,  dose  to  where 
the  Bayal  Charter  was  lost,  where  she  anchored  about  8  p.m« 
The  next  day  she  spent  in  securing  everything  for  sea.  A  tug 
arrived  at  5  p.m.  with  a  lot  of  men  to  complete  the  crew,  and 
from  that  time  till  2.30  a.m.  of  Thursday  (Jmy  31)  was  occupied 
in  shipping  the  crew.  As  soon  as  this  was  completed  the  '  290 ' 
steamed  off,  at  the  rate  of  fourteen  knots  an  hour,  round  the 
north  coast  of  Ireland,  arriving  at  her  destination,  Porto  Fraya 
Bay,  Terceira,  on  Sunday,  August  10,  making  a  voyage  of  ten 
days.  The  commander  of  the  *290'  was  Captain  Mathew  J. 
Butcher,  RN.B.,  who  was  the  only  person  who  appealed  in  an^ 
of  the  diip's  business  to  others  than  the  builders.  Again,  it  is 
said  the  *  290'  had  a  set  of  English  papers  and  other  presumptive 
proofs  of  her  neutrality,  in  the  face  of  whidi  it  might  have  oeen 
difficult  for  a  captor  to  have  acted.  So  far  is  this  from  being  a 
fact,  the  *  290'  had  no  papers  whatever,  having  left  without  the 
formality  of  clearing  at  the  Customs.  .  .  .  This  celebrated  vessel 
wiU  give  a  good  account  of  herself  if  she  is  overhauled  by  any  of 
the  United  States  ships  of  war.  She  has  proved  herself,  whether 
under  sail  or  steam,  a  marvel  of  marine  architecture ;  but  that  is 
only  what  one  would  expect  to  find  from  the  fame  so  justly 
achieved  by  her  builders.  One  of  the  pluckiest  things  ever  done 
was  the  removal  of  the  AriePt  valve,  thus  rendering  the  ship 
entirely  at  the  mercy  of  her  captor.    We  may  state  that  the 
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Arid  was  built  by  Commodore  Yanderbilt  as  a  yaohti  and  in  her 
be  came  over  to  England,  and  sabeeqaently  yiaited  Bnasia.  She 
IB  a  nater  ship  to  the  VanderhiU^  and  the  two  were  oonrideied  the 
fastest  steamers  in  the  United  States  meroantile  marine.  The 
rase  with  which  the  Ariel  was  overhauled  shows  that  the 
Alabama  is  a  splendid  craft.  We  ought  to  state  that  the  offioen 
and  crew  of  tlus  famous  warship  are  not,  as  has  been  repressnted, 
the  scorn  of  the  earth.  The  officers  are,  many  of  them,  aooom- 
plished  gentlemen,  and  from  previous  experience  well  np  to  their 
work  as  naval  officers,  while  the  crew  consist  for  the  most  part 
of  old  man-of-war's  me^  and  men  who  have  served  in  the  Bovil 
Naval  Beserve.  Hie  Alabama  is  sappUed  with  ooal  by  a  regniar 
relay  of  ships,  which  take  out  under  inspection  the  veiy  best 
Welsh  ooaL" 

Many  of  the  circumstances  attending  the  departure  of  the 
Alabama  reproduced  themselves  recently,  assuming  the  acoorsoj  of 
the  account  in  the  n'fliM,  November  22, 26, 1904.  The  Gsrolistf  left 
the  Tham  es,  as  the  Alabama  left  the  Mersey,  disguised  as  a  plaasore- 
boat,  and  presumably,  like  the  Aiahama^  without  papers.  The 
circumstance  that  at  noon,  October  6,  the  Caroline  started  down 
the  Thames  at  twenty-two  knots,  followed  forty  minutes  later  by 
a  river  police  boat,  luay  be  compared  to  an  incident  coonrring 
at  the  departure  of  tiiie  Seunous  Fhrida  from  the  Mersey  in  Ibroh, 
1862.  Mr.  Adams  made  representations,  at  a  private  interview 
with  Lord  Bnssell,  March  22,  1862,  the  very  day  the  FbriSa 
sailed,  which  might  have  led  to  her  detention  in  the  Mersey  if  Bhe 
had  not  already  cleared.  Again,  the  ObioItn«,  like  the  .Alobawo,  was 
unarmed  when  she  departed  firom  the  shores  of  this  oountr7» 
and  had  neither  received  her  fighting  crew  nor  commission. 

Even  if  the  firsts  are  correctly  stated  by  the  !rtflist,it  is  ftr  from 
dear  that  there  has  been  any  offence  against  intematioDal  law. 
Mr.  W.  K  Hall,  after  pointing  out  that  the  usage  on  the  sabjeot 
is  only  in  course  of  growth,  observes — 

*<  That  in  the  meantime  a  ship  of  war  may  be  built  and  armed 
to  the  order  of  a  belligerent,  ana  delivered  to  him  outside  neu w 
territory  ready  to  receive  a  fighting  crew ;  or  it  may  be  delivered 
to  him  within  such  territory,  and  may  issue  as  belligerent  pro- 
perty, if  it  is  neither  commissioned  nor  so  manned  as  to  be  able 
to  commit  immediate  hostilities,  and  if  there  is  not  good  reason 
to  believe  that  an  intention  exists  of  making  such  fraudulent  nao 
of  the  neutral  territory  as  has  been  before  indicated."  ^ 

The  case  of  Attameff-Oeneral  v.  StOemy  (1863)  2  H.  &  C.  431, 
decided  that  an  unarmed  vessel  was  not  within  the  Foreign 
Enlistment  Aot»  1819.  In  spite  of  the  acquittal  of  one  defendant 
in  £.  V.  Sandoval,  (1887)  56  L.  T.  526,  it  cannot  be  said  that  thif 

1  HalTs «« Intematioiua  Law,"  4th  ecL,  p.  689.! 


APPENDIX.  443 

10  an  inferenoe  from  the  later  Act  of  1870,  whioh  has  made  it  a 
Clime  to  build  a  ship. 

The  oironmstance  above  stated  that  the  Alahafna  was  supplied 
with  regular  relays  of  the  best  Welsh  ooal  recalls  the  fact  that 
Lord  Lansdowne  has  recentlj  addressed  a  letter  to  the  Chamber 
of  Shipping  of  the  United  Kingdom,  to  the  Association  of  Chambers 
of  Commerce  of  the  United  Kingdom,  and  to  other  associations, 
warning  them  that  British  ressels  supplying  the  Bussian  fleet 
with  coal  might  render  those  oonoemed  to  liability  under  the 
Foreign  Enlistment  Act,  1870,  s.  8,  ss.  (3)  (4).  It  is  an  infer- 
ence from  the  decision  in  the  case  of  the  LUematUmal^  (1871) 
3  H.  db  E«  321,  that  a  ship  employed  in  the  service  of  a  foreign 
beUigerent  State  to  lay  down  a  submarine  cable,  the  main  object 
of  which  is,  and  is  known  to  be,  the  subserving  of  the  military 
operations  of  the  belligerent  State,  is  employed  in  the  military  or 
naval  service  of  that  State  within  the  meaning  of  the  Foreign 
Enlistment  Act,  1870.  But  to  supply  the  squadrons  of  a  bel- 
ligerent at  sea  with  coal  would  appear  to  constitute  a  more 
obvious  interposition  in  the  war  by  a  neutral  than  to  assist  in 
laying  a  submarine  cable  to  subserve  military  operations. 
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Tho  Foieign 
Snlisbncnt 
Act,  1819» 
prohibited, 
semble,  a 
British  ship 
acting  as 
tender  to  a 
war  Teasel  of 
a  belligerent 
Power. 


The  case  of  the 


The  Foreign  Enlistment  Act,   1870,  (xnd  Coaling  the 
Baltic  Fleet  with  Welsh  Coal. 

A  QUBsnoN  of  great  interest  arises  in  oonneotion  with  the  fact,  that 
a  large  fleet  of  (German  vessels  is  engaged  in  supplying  Wdsh 
ooals  to  the  Bnssian  fleet.  As  will  be  seen,  snob  an  aot  was  pro- 
hibited even  by  the  Foreign  Enlistment  Aot  of  1819,^  whidh  was 
far  less  striogent  than  the  Aot  of  1870.  The  Foreign  Enlistment 
Aot  of  1870  applies  to  foreigners,  whether  in  the  United  Kingdom 
or  the  Qaeen's  dominions.*  A  Gtorman  steamer,  the  Captam  W. 
MeiuseU^  has  aooordingly  been  detained  at  Cardiff. 

The  status  of  a  German  vessel,  following  the  Baltic  Fleet  to 
supply  it  with  ooal,  seems  peculiarly  open  to  question  in  view  of 
the  fact  that  (German  vessels,  throughout  the  war,  have  been  con- 
tinually sold  to  the  Bussian  Government  to  be  converted  into 
auxiliary  cruisers.  In  BurUm  v.  PinkerUm,  (1867)  L.  B.  2  Exoh. 
340,  348,  344,  when  a  British  vessel,  before  and  during  the  war 
between  Peru  and  Spain,  acted  under  the  direotions  of  two 
Peruvian  rams,  Kelly,  03.,  observed  that  such  a  vessel  was 
almost  exactly  in  the  same  position  as  one  of  the  Peruvian  war 
vessels  she  accompanied,  and  was  doing  much  more  than  meraly 
carrying  contraband  of  war. 

A  German  vessel,  therefore,  whioh  follows  the  Baltic  Fleet  to 
supply  it  with  coal,  seems  to  become  a  tender — ^in  other  words, 
a  ship  of  war.  In  1863  the  United  States  merohant-ahip  Ckmrad 
was  captured  by  the  Alabama,  Her  name  was  changed  to  the 
ZWcoboso,  and  an  officer  and  ten  men,  with  two  rifle  twelve- 
pounder  guns,  were  put  on  board,  but  her  cargo  of  wool  was  not 
unshipped.  She  was  then  taken  to  the  Cape  of  Good  Hope,  and 
the  captain  of  the  Alabama  requested  that  she  should  be  admitted 
into  Simon's  Bay  as  a  tender  of  his  vessel;  in  other  words,  aa 
a  ship  of  war.    The  Attorney-General  of  the  oolony  gave  it  as  hifl 

>  Sffr<(NiT.PJ«ifterioii,(1867}L.B.2Bzch.d40. 

*  Cf.  **  the  general  rules  of  eonstmction,"  laid  down  by  Lord  BasseD  of  KOkweBt 
L.C.J.,  in  A  V.  JTamettm,  (1896)  2  Q.  B.  425, 480. 
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opinion  that  sbe  had  been  irafficiently  set  forth  as  a  Tessel  of  war 
to  justify  the  looal  authorities  in  admitting  her  as  suoh,  and  that 
her  real  oharaoter  oould  only  be  determined  in  the  courts  of  the 
captor's  country.  She  was  allowed,  therefore,  to  enter  the  port  and 
obtain  provisions.  On  the  26th  of  December,  1863,  the  TuscahoM 
again  put  into  Simon's  Bay,  and  was  this  time  seized  by  the  looal 
authorities.  This,  however,  was  considered  unjustifiable  by  the 
Home  Qovemment.  Whatever  the  oharaoter  of  the  ship  might 
have  been  during  her  first  visit,  she  was  treated  as  a  ship  of  war, 
and  was  therefore  entitled  to  expect  the  same  treatment  again, 
unless  she  received  warning  that  a  different  course  would  be 
pursued.  Accordingly,  orders  were  sent  out  to  release  and  deliver 
her  up  to  son^e  Confederate  officer ;  but,  as  a  matter  of  fact,  she 
was  never  delivered  up  to  that  Gbvemment.^ 

^  The  Tribunal  of  Arbitration  held  at  Geneva,  September  14, 

1872,  decided  with  regard  to  the  tenders  of  the  Alabama  and 

"jj  Florida — 

^  "And  so  far  as  relates  to  the  vessel  called  the   TuBcaiooia 

'S-  (tender  to  the  AkihafML^^  the  OZarencd,  the  Taoofw^^  and  the  Ar^k&r^ 

[^  such  tenders  or  auxiliary  vessels,  being  properly  regarded  as 

0  accessories,  must  necessarily  follow  the  lot  of  their  principals, 

and  be  submitted  to  the  same  decision  which  applies  to  them 

respectively.** 

'i  The  Gennan  vessels  supplying  the  Baltic  Fleet  are  auxiliary  According 

i  vessels,  and  it  does  not  seem  at  all  oonclusive,  from  the  case  o^^^^^O^r. 

\  the  IWooJooio,  that  such  vessels  may  not  commit  an  infraction  of  num  vMsels 

;/  neutrality,  irrespective  of  the  action  of  the  ships  to  which  they  ?^P.^^^ 

J  are  attached.  ^th  coal 

In  the  highly  exceptional  drcumstanoes  of  the  late  war,  where  "^^m  auxiliary 


neutral  vessels  were  acting  as  tenders  or  auxiliary  vessels  to  a  belli-  ^^""^' 


gerent  fleet,  an  irritating  incident  might  have  arisen,  not  between 
i  either  of  the  belligerents  and  a  neutral  State,  but  between  neutnJ  ^^^^^' 

States.  At  the  first  blush  it  does  not  appear  that  we  have  anything  has  given  rise 
^  but  ourselves  to  blame  for  the  severity  of  the  Foreign  Enlistment  ^^^"^^ 

r  Act.    The  moral  of  the  situation  is  summed  up  in  the  language  of  neatrals. 

Mr.  W.  E.  Hall,  that  **  it  is  unwise  for  a  people  to  enact  or  retain 

neutrality  laws  more  severe  than  it  believes  the  measure  of  its  duty 
«  to  compel.'*  ^    If  this  view  were  entirely  the  correct  one,  we  could 

i  not  fidrly  blame  the  Oermans.    We  should,  on  the  contrary,  only 

have  ourselves  to  blame  for  having,  by  our  domestic  legislation, 
;  abandoned  a  profitable  branch  of  maritime  enterprise  to  another 

I  nation  in  time  of  peace,  just  as,  in  the  eighteenth  oentuiy^  a 

i.  mother-country,  in  time  of  war,  voluntarily  abandoned  its  colonial 

^  Wheaton'8  <<  International  Law,"  ed.  1904,  p.  S90. 
<  HaU'8  *<  International  Uw,"  4th  ed.,  p.  637  and  note. 
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oommeroe  to  the  aliips  of  a  nentral  State.    The  trath*  however,  is 

that  there  are  grounds  both  for  ezoeption  to  the  aotion  of  the 

Germans  in  snpplyhig  the  Bnssian  fleet  with  Welsh  ooal,  and  for 

oomplsining  of  the  Foreign  Enlistment  Aot»  which,  by  sabsections 

of  the  section  nnder  whioh  supplying  coal  to  a  belligeieiit  fleet 

is  prohibited,  creates  a  new  crime  and  embarrasses  an  important 

branch  of  British  industry.    It  is  instmotiTe  to  obeenre  the 

In      Mteni^  ^^''^^^A  6«i™Any  has  committed  agaiost  the  standard  of  neutial 

of  MtioQ^  obligation  which  she  sought,  when  belligerent  in  1870,  to  impose 

Oennanj.        upon  this  oonntiy. 

Sir  B.  Phillimore  observes,  in  a  spirit  of  learned  irony,  that 
every  one  of  the  Fbwers  composing  the  league  known  as  the 
Armed  Neutrality,  for  the  maintenance  of  intemational  jnstiGe 
upon  the  principles  of  the  Bussian  edict,  departed  from  the  obliga- 
tion which  they  had  contracted  as  neutrals  as  soon  as  they  became 
belligerents,  and  returned  without  shame  or  hesitation  to  the 
practice  of  the  ancient  law.^ 

The  observation  of  Junius  that  the  character  of  the  repnted 
ancestors  of  some  men  has  made  it  possible  for  their  descendants 
to  be  vicious  in  the  extreme  without  being  degenerate,  has  a 
certain  bearing  on  intemational  policy,  since  good  &ith  may 
always  be  insisted  on,  Yattel  observes,  even  between  bellige- 
rent powers.  It  cannot  be  said,  since  Prussia  joined  the  first 
Armed  Neutrality,'  that  her  late  action,  in  supplying  tenders 
to  the  Bussian  Baltic  Meet,  was  retrograde.  But  this  plea  is 
not  good  to  defend,  or  even  excuse,  an  infraction  ot  neutnJ 
obligation. 

In  1870  (Germany  made  an  extravagant  claim  that  the 
English  Government  should  prohibit  the  export  of  coal  to 
France.  This  country  declined  to  accede  to  the  request,  and 
merely  prohibited  vessels  from  sailing  with  supplies  diieotij 
consigned  to  the  French  Fleet  in  the  North  Sea.*  In  1904 
Qermany,  now  a  neutral  State,  permits  a  large  portion  of  her 
mercantile  marine  to  engage  in  the  worst  form  of  the  identiofti 
trade  she  sought  in  1870,  when  belligerent,  to  prohibit  the  sulijeois 
of  a  neutral  State  from  engaging  in,  even  in  an  innocnoas 
form.  PoUicUfU  meZtoro,  tendia  t  The  weakness  of  a  State  afifords 
some  excuse  for  inconsistent  policy;  and  Korea,  which  at  the 
present  time  maintains  diplomatic  relations  with  one  bellige* 
rent,  although  after  the  commencement  of  hostilities  it  ratified  a 
treaty  by  which  it  became  a  mere  dependency  of  the  other  belli- 
gerent, affords  a  typical  instance  of  the  difficulty  of  the  position 
of  a  weak  neutraL     But  the  flagrant  infraction  of  neutrality 

1  FluIUmare'8«InteniatiooalLaw,''ToLiiial91,p.276. 
«Ifaid^ToLiu.p.27ff.  >  Hall's  "  International  Law,"  4th  ed.,  p.  686. 
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oonnived  at  by  the  Gtorman  GoTemment  is  rendered  more  grave 
by  her  strength  and  influence. 

Hnnioipal  legislation  on  the  subject  of  neutrality  does  not  Internatioiial 
govern   questions  between  countries   whose  duties    are  iBolely  Qi^j^p^i 
regelated  by  international  law.      Sir  J.  F.  Stephen  points  out  Uw  occapy 
that  the  Foreign  Enlistment  Act,  1819,  had  nothing  to  do  with  p^^^, 
the  Alabama  afiEidr,  regarded  as  an  international  incident.    The 
American   complaint  was  equally  well  or  iU  founded,  whether 
the  Foreign  Enlistment  Act  did  or  did  not  enable  the  Govern- 
ment to  prevent  British  harbours  &om  being  turned  into  naval 
stations  for  the  Oonfederates.^    Sir  Alexander  Oockbum,  in  his 
reasons  for  dissenting  from  the  Geneva  Award  (Pari.  Papers,  '*  N. 
America  "  (1783)  (No.  2),  p.  29),  observed  that  municipal  laws  on 
the  subject  of  neutrality,  which  any  particular  State  may  be 
pleased  to  enact,  do  not  constitute  the  standard  of  that  nation's 
neutral  obligation.    The  international  obligations  of  a  neutral 
State  are  dearly  to  be  measured  by  an  absolute,  and  not  by  a 
relative,  standard. 

**  Municipal  law,  if  not  co-extensive  with  the  international  law, 
will  aflford  no  excuse  to  the  neutral,  so  neither  on  the  other  hand, 
if  in  excess  of  what  international  obligations  exact,  wiU  it  afford 
any  right  to  the  belligerent  which  international  law  would  fail 
to  give  him." 

But  it  cannot  be  doubted  that  an  international  obligation  exists 
prohibiting  neutral  vessels  from  acting  as  coal  tenders  to  a  bel- 
ligerent fleet,  and  German  municipal  legislation  on  the  subject, 
reflecting  faithfully  such  an  obligation,  might  well  be  invoked  by 
Japan.  Less  than  half  a  century  ago  the  Prussian  Gk>vemment 
incorporatod  in  its  Oode  of  Municipal  Law  an  article  prohibiting 
the  carriage  by  its  subjects  to  any  other  nation  of  contraband, 
consisting  of  munitions  of  war,  or  of  articles  forbidden  by  treaties 
of  the  nations  to  whom  it  is  carried.* 

It  has  been  shown  in  another  part  of  this  work  that  coal  is  Coal  merelj 
a  subject  of  very  limited  usage,  since  the  development  of  steam  {^tel  waee 
power  at  sea  is  later  than  the  American  Oivil  War.    In  view 
of  the   course   she   adopted   in    1870,  Germany  cannot  plead 
that  she  has  not  recognized  any  usag^  on  the  subject  of  the 
supply  of  coal  to  a  belligerent  fleet.    The  limited  nature  of  the 
international  usage  with  regard  to  coal,  of  course,  accounts  for  But  Oemumj 
the  fact  that  in  1857  it  was  not  in  the  oatagory  of  the  contiaband  ^^Jj||?^\ 
articles  which  IVussian  subjects  were  prohibited  at  that  date  from 
exporting. 

>  <*  Hist  CrmL  Law,**  vol.  iii.  e.  xzxi.  p.  261. 

*  Ph]lliiii0re'8  "  IntematioiiAl  Law,"  vol.  iii  a  288,  p.  881,  refemng  to  Praiit- 
•iHihM  Landnchi,  bk.  ii.  8.  2034,  p.  416. 
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OcmuuijhM      It  must  be  added  that  Mr.  W.  E.  Hall  doea  not  eniimmte 

mM^*      CleTmany  in  the  categoxy  of  the  States  whioh  have  acceded  to  the 

accedes  to       international  nsage  prohibiting  the  oonetmction  and  outfit  of 

S^A^Ccm-   "^^^^  intended  for  the  nayal  or  miUtary  nse  of  a  beUigerait 

ference,  1872.  in  nentral  harbonrs.     This  ie  snffioientlj  obvions  from  the  fact 

that  German  enhjeots,  if  not  the  German  GrOTomment  itadf^  sold, 

during  the  late  war,  powerful  anzHiary  omiaerB  directly  to  the 

BuBsian  Grovemment.  The  disregard  ofnentnd  obligation  exhibited 

by  the.  German  Government  in  1904|  in  permitting  German  yeesek 

to  supply  coals  to  a  belligerent^  after  her  belligerent  pietennoiu 

in  1870,  constitates  nothing  less  than  an  international  fiand,  as 

Lord  Stowell  treated  all  flagrant  oases  of  contraband,  on  the 

injured  belligerent  Japan. 

The  following  letter  has,  by  direction  of  the  Haiqnis  of 
Lansdowe,  been  addressed  to  the  Chamber  of  Shipptng  of  the 
United  Elingdom,  to  the  Association  of  Chambers  of  Gommeioe  of 
the  United  Kingdom,  and  to  certain  other  aasooiations  :— 

**  Foreign  Office,  Norember  25, 1901 

Oomnumiqiitf       *'  Snt,— On  the  26th  ultimo  a  letter  was  receiTed  by  the  Foreign 

of  Biitidi        Office  from  Messrs.  Woods,  Tyler,  and  Brown,  ashine  whether 

w?'*^^^'!^?'  it  was  permissible  *  for  British  shipowners  to  charter  &eir  boats 

i^ronber  29,  f^  ^^  purposes  as  following  the  Bussian  fleet  with  coal  snppUefl;' 

and,  by  the  Marquess   of  Lansdowne's  directions,  they  were 

informed  that  'it  is  not  permissible  for  British  owners  to  ohirter 

their  vessels  for  such  a  purpose.' 

**In  view  of  the  numerous  inquiries  whioh  have  been  addreend 
to  his  Majesty's  Gk)yemment  on  this  subject,  I  am  instmoted 
to  explain  that  action  of  the  kind  described  in  Messrs.  Wood's 
letter  might  render  those  concerned  liable  to  jprooeediogs 
under  subsections  8  and  4  of  the  8th  section  of  '  'Ab  Foreign 
Enlistment  Act,  1870/^  This  section,  so  fitf  as  is  material,  nui 
as  follows: — 

**(8)  If  any  person  within  her  Majesty's  dominions,  without 
the  ncence  of  her  Majesty,  does  any  of  the  following  acts ;  that  u 
tosav — 

**(3)  Equips  any  ship  with  intent  or  knowledge,  or  hatifi^ 
reasonable  cause  to  beUeve  that  the  same  shall  or  wiU  be  emploj^w 
in  the  militanr  or  naval  service  of  any  foreign  State  at  war  with 
any  friendly  State;  or, 

'*  (4)  DiqMbtches,  or  causes  or  allows  to  be  dispatched,  any  ship 
with  intent  or  knowledge,  or  having  reasonable  cause  to  belieTe 
that  the  same  shall  or  will  be  employed  in  the  military  or  da^^ 
service  of  any  foreign  State  at  war  with  any  friendly  State : 

''Such  person  sl^l  be  deemed  to  have  committed  an  oft&o^ 
against  this  Act,  and  the  following  consequences  shall  eosae:^ 

''  (1)  The  offender  shall  be  punishable  hj  fine  and  impriBon- 
ment,  or  either  of  such  punishments,  at  the  discretion  of  the  oourt 

>  88  &  84  Vict  €.90. 
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before  whidi  the  offender  is  oonvicted;  and  impriiBonmenti  if 
awarded,  may  be  either  with  or  without  hard  labour. 

*'(2)  The  ship  in  respect  of  which  any  snch  offeDce  is  oom- 
mittea,  and  her  equipment,  shall  be  forfeited  to  her  Majesty. 

^  The  interpretation  ohiuse,  section  S0|  defines  *  naval  service ' 
and  *  equipping '  as  follows : — 

^  *  Naval  service '  shall,  as  respects  a  person,  include  service  as 
a  marine,  employment  as  a  marine,  employment  as  a  pilot  in 
piloting  or  directing  the  course  of  a  ship  of  war  or  other  ship, 
when  such  ship  of  war  lor  other  ship  is  being  used  in  any  military 
or  naval  operation,  and  any  emplo^ent  whatever  on  board  a 
ship  of  war,  transport  storendiip,  j^nvateer,  or  ship  under  letters 
of  marque;  and  as  respects  a  ship,  include  any  user  of  a  ship  as  a 
transport,  store-ship,  privateer,  or  ship  under  letters  of  marq[ue« 

^  *  Iiquippinff '  in  relation  to  a  ship  shall  include  the  furnishing 
of  a  smp  with  any  tackle,  appare^  furniture,  provisions,  arms, 
munitions,  or  stores,  or  any  other  thing  which  is  used  in  or  about 
a  ship  for  the  purpose  of  fitting  or  adapting  her  for  the  sea  or  for 
naval  service,  and  all  words  relating  to  equipping  shall  be 
construed  accordingly. 

«««Ship  and  equipment '  shall  indude  a  ship  and  everything  in 
or  belonging  to  a  ship." 

A  similar  question  arose  in  1870  during  the  Franco-Gtorman 
War,  and  on  the  1st  of  Augustlof  that'yeor  a  question  on  the  subject 
was  put  to  and  answered  by  Hr.  Gladstone,  then  Prime  Minister. 
The  Foreign  Enlistment  Act  then  in  force  was  that  of  1819,^ 
containing  provisions  similar,  upon  this  point,  to  those  of  the  Act 
of  1870,  which  was  about  to  replace  it,  and  which  received  the 
Boyol  assent  on  the  9th  of  August.  The  question  and  answer  were 
OS  follows : — 

■*Mr.  Stapleton  asked  the  First  Lord  of  the  Treasury  whether 
his  attention  had  been  called  to  the  report  that  the  French  Fleet 
in  the  Baltic  is  to  be  sui|plied  with  coal  direct  from  this  country ; 
whether  it  would  be  consistent  with  neutrality  to  aJlow  any  vessels, 
either  French,  English,  or  others,  to  carry  cool  direct  from  lids 
country  to  a  belligerent  fleet  at  sea;  and  whether  English  vessels 
so  engaged  would  be  entitled  to  the  protection  of  their  country  if 
the  other  belligerent  should  treat  tiiem  as  enemies,  considering 
them  part  of  the  armament  to  which  they  were  acting  as  tenders? 

*'1ax.  Gladstone  replied:  'Sir,  the  House  has  already  been 
apprised,  on  more  than  one  occasion,  that  there  is  nothing  in 
a  general  way  to  prevent  the  exportation  of  coal  from  this  country. 
If  either  of  the  belligerents  capture  those  vessels  supplying  coal, 
the  question  whether  it  is  contraband  of  war  will  be  a  question 
for  the  consideration  of  the  court  of  the  captors.  But  the  honour- 
able gentleman  has  called  attention  to  a  particular  case;  and 
although  the  exportation  of  coal  is  not  generally  prohibited, 

^  59  Geo.  m.  cap.  69. 

2  G 
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enorten  being  warned  that  if  it  be  sopplied  to  either  of  A» 
befiigeients  th^  ran  the  risk  of  oaptnre,  yet  of  ooane  the  gmi 
reported,  whioh  I  oan  neither  affirm  nor  deny,  as  I  have  no  more 
knowledge  of  it  than  he  has — that  is  to  say,  the  knowledge  derived 
fxom  general  rnmonr — presents  iteelf  nnder  a  aomewhat  diffiBieiit 
aanpeot,  and  in  that  form  the  qneetion  has  been  referred  to  the  Law 
Offioeni  of  the  Grown.  They  have  given  their  opinion,  whioh  we 
have  adopted,  that  if  oolliere  are  ohartered  far  the  pinpoae  of 
attending  the  fleet  of  a  belligerent*  and  sapplying  that  fleet  with 
ooal  finr  we  pnrpoee  of  enabling  it  to  pnraae  its  hostile  operatioDi> 
suoh  ooUiera  would,  to  all  piaotioal  intents  and  parposeB,  beoome 
store-ships  to  that  fleet,  and  if  that  &ot  were  established  they 
wonld  be  liable,  if  within  reaoh,  to  the  operation  of  the  En^iflh 
law  nnder  the  provisionB  of  the  Foreign  Enlistment  Aet.  It  will 
be  the  duty  of  the  GK>yernment»  and  wey  will  aot  upon  that  duty 
when  snch  reports  arise,  to  institute  searohing  inqniries  into  ths 
ezistenoe  of  any  suoh  oases. 

**  Although  therefore  nentnd  traders  may  oarry  on  trade  even 
in  oontrabimd  with  belligerent  subjects  to  the  risk  of  ci^taie 
of  their  goods,  it  is  neoeesary  that  suoh  traders  should  beer  in 
mind  the  oondition  of  the  law  of  this  country  as  set  forth  in  the 
foregoing  enaotments,  which,  moreover,  have  been  applied  leoentiy 
by  &!der8  in  Gounoil  in  British  Flrotectorates,  and  alsoinoonntrieB 
where  the  King  ezeroises  extra-territorial  jurisdiction  over  his 
own  subjects. 

**  I  am,  etc., 

*•  (Signed)  P.  A.  Campbell." 

From  the  Times^  November  28, 1904  :— 

^  There  have  been  two  oases  where  proceedings  have  been  taken 
in  the  Admiralty.  Court  under  the  Foreign  Enlistment  Act,  1870, 
against  a  vessel  which  was  alleged  to  have  be^i  an  illegal  ship 
under  the  eighth  section. 

""In  the  case  of  the  IniamaliofuO,  (1871)  8  A.  &  E.  321,  the 
vessel  was  seized  by  officers  of  her  Majesty's  Customs  when  lying 
in  the  Thames,  Deoember  21, 1870,  under  the  power  conferred  on 
the  Secretarv  of  State  by  the  s.  23  of  the  Aot  Sir  J.  F.  StepbaQ 
points  out  tnat  'extensive  powers  to  seize  suspeoted  ships  were 
given  under  the  Act  of  1870  (see  sections  19-20;,  whereas  the  Act 
of  1819  dealt  with  the  subject  sliehtly,  and  in  a  manner  shown  hj 
experience  to  be  inadequate.' "    (See  s.  7,  end.)  ^ 

Under  the  Act  of  1870  it  is  not  neoessary  to  institute  oriminAl 
proceedings  when  proceedings  in  admiralty  have  been  institated 
against  the  ship  (s.  20),  and  the  Secretary  of  State  oan  detain  the 
ship  without  instituting  proceedings  against  the  ship.*  In  the 
case  of  the  IniemaHonal^  the  ship  was  merely  detained,  without 

>  ''Hist  Grim.  Law,"  vol.  liL  p.  202. 

*  S.  28,  and  of.  olMerrations  of  Sir  B.  Phillimore  in  the  islenialMna];  Q^n) 
8  A.  ft  R  821, 838. 
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asy  prooeedisgs  being  institated  for  its  forfeitarey  and  ihe  owners  The  ctte  of 
made  an  application  in  pnrsnanoe  of  the  28rd  seotion  of  ^^^^^^ij^^' 
Foreign  EnUfltment  Aot,  1870,  for  the  release  of  the  ship  and  oargo.  (1871)  8*  A. 
The  head-note  to  the  ease  states  that  at  a  time  when  there  was  ^^  ^  821. 
war  between  Franoe  and  Germany,  an  English  oompany  entered 
into  a  oontraot  with  the  French  Government  to  lay  down  in  the 
sea  a  series  of  tel^raph  cables  between  certain  places  on  the 
French  coast  The  places  on  the  coast  between  which  the  cables 
were  to  be  laid  were  so  situated  that,[by  means  of  short  telegraph 
lines  earned  over  land,  the  series  of  cables  could  be  nnited  in  one 
line,  and  be  made  to  aflford  complete  telegraphic  communication 
between  Dunkerque  and  Yerdun.  The  company  having  shipped 
the  telegraph  cables  on  board  a  steamship  belonging  to  them, 
specially  fitted  for  the  purpose  of  laying  submarine  cables,  were, 
during  the  continuance  of  the  war,  about  to  dispatch  the  steamship 
from  the  port  of  London  to  lay  down  the  cables  according  to  the 
contract,  when  the  steamship  was,  by  order  of  one  of  her  Majesty's 
principal  Secretaries  of  State,  detained  upon  the  ground  that  it 
was  about  to  be  dispatched  contrary  to  the  Foreign  Enlistment 
Act,  1870.  On  a  motion  for  the  release  of  the  ship  it  was  proved, 
to  the  satisfaction  of  the  court,  that  the  undertaking  in  which  the 
ship  was  about  to  be  engaged  was  of  a  commercial  character ;  that 
the  object  of  the  contract  was  to  famish  ordinaiy  postal  telegraphy, 
and  that  the  company  were  not  parties,  directly  or  indirectly  to 
any  project  for  adapting  the  line  of  cable  to  military  purposes. 
It  was  held  that  the  company  were  entitled  to  have  the  ship 
released.  Although  the  court  considered  it  probable  that  the  lincy 
when  completed,  would  be  partially  used  for  effecting  communica- 
tion between  the  armies  of  France,  it  held  that  such  probability 
was  not  sufficient  to  divest  the  line  of  its  primary  commerdtd 
character,  or  to  clothe  the  service  to  be  rendered  by  the  ship  with 
the  character  of  a  **  military  or  naval  service  *'  within  the  meaning 
of  the  Foreign  Enlistment  Act»  1870. 

It  appears  from  the  judgment  of  Sir  B.  Fhillimore  that  if  any 
criminal  or  admiralty  proceedings  had  been  instituted  in  the 
IntenuUionalf  subsection  4  of  section  8,  one  of  the  subsections 
mentioned  in  the  eommuniqne  of  the  Foreign  Office,  November,  1904, 
would  have  been  regarded  as  relevant.  That  subsection,  it  will  be 
remembered,  prohibits  the  dispatch  of  a  vessel  with  the  intention, 
etc.,  that  it  will  be  employed  in  the  military  or  naval  service  of  a 
foreign  State  at  war  with  a  friendly  State.  It  is  regarded  as 
an  implicit  inference  from  this  case  by  the  learned  reporter  that 
the  LUemaUonal  would  not  have  been  released  if  the  postal 
telegraphic  line,  for  which  telegraph  cables  were  shipped  on  board 
the  Intemaiumal,  had  borne  a  primaxy  and  paramount  militazy 
oharaoteor.    No  ordcfr  was  made  as  to  costs  and  damages. 
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The  oae  of  Anoiher  oaae,  tried  tinder  the  same  salweotion  ptoUUting  the 
olmT^^  dispatohiiig  of  a  ship,  etc.,  also  arose  out  of  the  events  of  tbe 
FnT7  CoDnefl  Franoo-Oerman  War.  The  &ots  given  in  evidence  in  the  otse  of 
CmMi  19^  the  OamUlet,  (1872)  4  Privy  GoonoU  Cases,  184^  were  that  a  FraLoh 
ship  of  war  captoied  in  the  TSnglish  Ohannel  la  Pmsrian  ship 
as  prize  of  war.  A  prize  orew  under  a  Frenoh  naval  officer  wis 
pnt  on  board.  The  prize  ship  being  driven  by  stress  of  westhor 
into  the  Downs,  anchored  within  British  waters,  and  after  lying 
there  two  days  the  French  Oonsol  at  Dover  engaged  an  EngliBli 
steam-tag,  then  lying  in  the  Downs,  to  tow  the  captured  ship 
from  British  waters  to  a  port  of  the  captors,  and  nnder  sadi 
agreement  the  tng  towed  the  prize  to  Dunkirk  Beads.  In  a  suit 
instituted  on  behalf  of  the  Crown  for  condemnation  of  the  tng  for 
violation  of  the  Foreign  Enlistment  Act  of  1870,  s.  8,  the  judge  of 
the  Court  of  Admiralty  held  that  no  oflfenoe  had  been  committed 
under  that  statute,  as  the  steam-tug  was  not  employed  in  the 
military  or  naval  service  of  France,  as  declared  by  the  8th  seotioa 
of  the  Act,  and  dismissed  the  suit,  condemning  the  Grown  in 
costs.  On  appeal  it  was  held  by  the  «lfudicial  Committee  (reversing 
such  decree)  that  the  engagement  by  the  owners  of  the  tog 
for  the  express  purpose  of  towing  the  detached  prize  orew,  its 
prisoners  and  prize  vessel,  speedily  and  safely  to  Frenoh  waten, 
where  the  prisoners  and  prize  would  be  taken  charge  of  by  the 
French  authorities,  and  the  prize  crew  set  free,  was  dispatohing  a 
ship,  vrithin  the  meaning  of  s.  8  of  the  Foreign  Enlistment  Act, 
1870,  for  the  purpose  of  taking  part  in  the  naval  serrioe  of  a 
belligerent,  and  condemned  the  tug  as  a  forfeiture  to  the  Crown. 
This  case  further  seems  to  establish  that  the  Court  of  Admiralty 
has  no  power,  under  the  Foreign  Enlistment  Act,  1870,  s.  28,  to 
condemn  the  Crown  in  costs.    The  Act  says  that — 

**If  the  court  be  of  opinion  that  there  was  not  reasonable 
and  probable  cause  for  the  detention,  and  if  no  such  cause  appear 
in  the  course  of  the  proceedings,  the  court  shall  have  power  to 
declare  that  the  owner  is  to  to  indemnified  by  the  payment  of 
costs  and  damages  in  respect  of  the  detention,  the  amount  thereof 
to  be  assessed  by  the  court,  and  any  amount  so  assessed  shall  be 
payable  by  the  commissioners  of  the  treasury  out  of  any  mone;8 
legally  applicable  for  that  purpose." 

In  the  case  of  the  OaunOei,  the  Solicitor-aeneral  ^  argaed  that 
this  provision  did  not  empower  the  Court  of  Admiralty  to  condemn 
the  Crown  in  costs.  It  is  a  rule  that  where  there  is  no  statutory 
enactment  applicable,  the  Crown  cannot  be  condenmed  in  ooata 
Under  the  ordinary  jurisdiction  of  the  Admiralty  Court,  ooete 

^  Sir  George  JeoeLJ 
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oftnnot  be  given  against  the  Grown  nnleas  the  Attorney-General  is 
a  party.  James,  L.J.y  however,  dedined  to  dedde  the  point 
whether  the  Gonrt  of  Admiralty  has  power  to  condemn  the  Grown 
in  costs  nnder  the  Foreign  Enlistment  Aot»  1870,  as  he  had  not 
the  assistance  of  the  arguments  on  the  other  side.^  The  expres- 
Bion;in  the  Act  (s.  23)  that  the  owner  of  the  vessel,  where  there 
was  no  probable  canse  for  the  detention,  shall  be  awarded 
compensation  ont  **of  any  moneys  legally  applicable  for  that 
pnrpose,''  seems  hardly  capable  of  being  oonstrned  as  a  provision 
expressly  empowering  the  Court  of  Admiralty  to  condemn  the 
Grown  in  costs. 

Although  there  was  no  provision  in  the  Foreign  Enlistment 
Act,  1819,  corresponding  to  the  above,  and  it  might  be  inferred 
there  was  no  power  conferred  on  the  Admiralty  Gourt  nnder  that 
Act  to  condemn  the  Grown  in  costs,  Lord  Palmerston,  speaking 
presumably  on  the  advioe  of  the  Law  Officers  of  the  Grown, 
declared  that  he  entertained  great  doubts  whether  the  Grown 
would  not  have  been  liable  to  considerable  damages  if  the  Alabama 
had  been  seized.*  In  JS.  v.  Samdaval,  Baird,  d  OaU,  (1887)  8 
T.  L.  B.  411,  419,  A.;L.  Smith,  ILR.,*  alluded  to  ««the  very 
able  argument  of  Mr.  Finlay"  on  sects.  8,  11,  of  the  Foreign 
Enlistment  Act,  1870.  It  may  be  observed  that  in  his  address 
to  the  jury  for  Sir  W.  Gall,  Sir  B.  B.  Finlay,  A.G.  (then  Finlay, 
KG.),  frequently  alluded  to  cases  occurring  under  the  previous 
Act  of  1819.  A  case  which  seems  to  afford  a  singularly  dose 
analogy  in  its  facts  to  that  of  British  shipowners  chartering  their 
boats  for  the  purpose  of  following  the  Bussian  fleet  with  coal 
supplies  was  that  of  Burton  v.  Pinkerion,  (1867)  L.  B.  2  Exch. 
840.  The  case  was  not  tried  under  the  Foreign  Enlistment 
Act,  1819,  a  circumstance,  however,  which  does  not  affect  the 
weight  of  the  decided  opinion  expressed  in  that  case.  It  is 
further  of  importance  as  establishing  that  where  the  contract 
with  a  seaman  is  to  employ  him  free  from  any  other  perils  than 
those  which  are  inddentfd  to  an  ordinary  voyage  for  com- 
mercial purposes,  but  he  is,  in  £»ct,  employed  as  a  seaman  on  a 
tender  to  the  war  vessels  of  a  belligerent,  the  master  or  captain 
commits  a  breach  of  contract  in  exposing  the  seaman  to  extra- 
ordinary and  unforeseen  dangers.  The  evidence  of  the  plaintiff, 
which  was  uncontroverted,  was  stated  by  Kelly,  G.B.,  to  be  as 
followB  : — 

*' At  the  time  when  the  vessel  qnitted  England,  war  had  not 

1  The  OaimOeif  (1872)  4  Vnvj  Caaxuai  Cases,  184, 194. 

*  <*HanBerd*8  Parliamentary  Debates,"  toI  elxx.  p.  91,  referred  to  in  ilttomey- 
Gmeral  y.  SOlem,  (1868)  Q.  H.  &  C.  481, 467. 

*  Then  A.  L.  Smith,  J. 
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aotnally  broken  oat  between  Pern  and  Spain,  bat  on  the  2$ih  d 
FebrouTy  I8669  war  was  dedaxed,  and  waa  notified  in  the  Oagettiy 
and  on  the  1 8th  of  Haxbh  the  Qaeen's  F^roolamation  enjoining  strict 
nentrality  waa  also  published  in  the  OazdUe*  It  appears  npon  the 
eyidenoe  alike  of  the  plaintiff  and  defendant  that  the  ship  took 
in  a  oar^  of  ooals  and  provisionB,  together  witii  ISO  oaeks  of 
ammonition,  and  two  laonches,  one  of  them  a  steam  laonoh,  before 
she  left  the  river.  After  toaohing  at  some  plaoes  on  the  SngiiBh 
coasts  he  oame  into  the  harboor  of  Brest,  am  was  then  joined  \ij 
the  hkdepmiem^^  one  of  the  two  rams  belonging  to  the  FeruTian 
Oovemment  She  then  went  to  Madeira*  i^re  die  was  joined 
by  the  Independmnda  and  the  other  ram,  called  the  flaatoo,  and 
there  pat  150  tons  of  coal  on  board  the  Independrnda.  She  then 
left  Madeira  in  company  with  tiie  two  rams,  and  rookets  for 
signals  were  pat  on  Wrd  the  rams.  The  vessels  next  leebiied 
St.  Vincent,  signak  passing  between  the  rams  and  the  Zlasiet— 
the  vessel  in  qaestbn.  At  St.  Vincent  the  second  laonoh  was 
pat  over  the  8hi|y8  side  into  the  Indafendendat  and  two  boats 
belonging  to  the  jBuobm  were  taken  on  board  the  Tkameg.  From 
thence  tfie  Thames  went  to  Pedro  Bay,  twelve  miles  soaih-west 
of  St.  Vincent^  the  two  rams  arrivinff  shortly  iJter  her,  and  there 
she  pat  on  board  one  of  the  rams  tne  130  cases  of  ammnnition. 
Thence  she  proceeded  to  Bio,  where  she  arrived  on  the  Slst  of 
Maroh,  the  two  rams  arriving  there  on  the  following  day.  Two 
days  afterwards  one  of  the  rams  sailed  oat  of  Bio,  and  oaptaied 
and  faroaght  in  as  prise  a  Spanish  brig,  which  was  afterwards 
taken  oat  and  bamt.  The  admissions  of  the  master  or  commander 
of  the  vessel  showed  that  by  charter-party  it  was  intended  that 
the  vessel  shoald  be  employed  hy  the  Feravian  GoTemBient» 
althoagh  she  was  nominally  chartered  for  all  lawf al  servioee  and 
emplovments  tor  twelve  months.  The  charter-party  conteinplated 
that  the  vessel  might  be  damaged  or  bomt  hy  any  enemy  of  Pero, 
in  which  case  the  charterers  were  to  pay  the  company  to  whioh 
the  vessel  belonged  de45,000.  The  master  fturther  admitted  in 
evidence  that  several  members  of  the  crew,  on  arrival  at  BiOi 
insisted  that  the  voyage  was  illegal,  and  desired  to  be  pat  on 
shore.  He  also  admitted  that  he  told  the  oonsal  that  his  destina- 
tion was  Oallao»  bat  that  it  was  anderstood  he  was  to  act  in  all 
respeots  onder  the  directions  of  the  rams  belonging  to  the  Peru- 
vian Government.  The  plaintiff  left  the  ship  at  Bio,  and  was 
imprisoned  as  a  Peravian  deserter  for  ten  days.  When  he  came 
oat  of  prison  the  ship  had  gone,  oarrying  some  of  his  olothes  on 
board  of  her.  The  jary  awarded  damages  both  for  the  imprison- 
ment and  the  loss  of  clothes.  There  were  two  branches  of  the 
deoision--<l)  On  the  breaoh  of  contract;  (2)  on  damages  for 
imprisonment  and  loss  of  dothes.'' 

On  the  first  branch  it  was  held  per  Kelly,  O.B.,  Martin,  and 
Figgotti  BB.  (Bramwell,  B.,  doabting),  that  the  defendant  most 
be  taken  to  have  engaged  the  plaintiff  for  an  ordinary  voyage 
and  that  the  phiintiff  was  entitled  to  treat  as  a  breaoh  of  contraot 
the  defendant's  employment  of  him  on  a  voyage  which  woold 
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expose  him  to  greater  danger  than  he  originally  had  reason  to 
anticipate.  Kelly,  C.B.,  obeerred  '<that  if  it  were  necessary  to 
dedde  the  qnestion,  I  should  hold  that  to  serve  on  board  a  vessel 
used  as  a  store-ship  in  aid  of  a  belligerent,  the  fitting  out  of  which 
to  be  so  nsed  is  an  offence  within  the  seventh  section,  is  'serving 
on  board  a  vessel  for  a  warlike  purpose  in  aid  of  a  foreign  state ' 
within  the  second  section."  ^ 

On  the  second  branch  of  the  decision  it  was  held  per  Martin, 
Bramwell,  and  OhanneU,  BB.  (Kelly,  O.B.,  dissenting),  that  the 
damages  for  the  imprisonment  at  Bio  and  loss  of  clothes  were  too 
remote  to  be  recoverable.  This  case  is  instmotive  in  several 
ways.  It  seems,,  in  the  first  place,  difficult  to  conceive  a  case 
more  like  that  of  a  British  ship,  at  the  present  time,  following 
the  Bnssian  fleet  to  supply  it  with  coal  than  that  of  the  vessel 
in  BwrUm  v.  Pinkertm^  which  acted  in  all  respects  under  the 
direction  of  the  rams  belonging  to  the  Peruvian  Qovem- 
ment  during  the  war  between  Peru  and  Spain  in  1866.  The 
Foreign  Enlistment  Act,  1819,  like  the  Act  of  1870  now  in  force, 
contained  sections  which  exclusively  relate  to  a  state  of  war.  In 
Burion  v.  PhAertan  (supra)  the  ship  was  fitted  out  before  the 
declaration  of  war,  and  this  droumstance  rendered  the  offence 
against  the  seventh  section  of  the  Foreign  Enlistment  Act  of  1819 
incomplete.  This  consideration  would  clearly  not  apply  to  the 
case  of  a  British  or  German  vessel  supplying  Welsh  coal  to  the 
Baltic  Fleet. 

A  similar  question  arose  in  the  case  of  the  JusHUa^  the  vessel 
in  question  in  B.  v.  Sandoval,  Baird,  d  OaJl,  (1887)  8  T.  L.  B. 
411,  a  case  tried,  but  dismissed  under  the  Foreign  Enlistment 
Act,  1870,  s.  8,  ss.  (3).  Eighteen  out  of  twenty  counts  of  a  joint 
indictment  formulated  upon  s.  8  came  to  an  end  on  Sir  B.  B. 
Finlay,  A.a.  (then  Finlay,  KG.)*  having  pointed  out  that  that 
section  only  applies  when  there  Ib  a  foreign  State  at  war  with  a 
friendly  State.  The  eighth  section  refers  and  applies  to  a  con- 
temporaneous state  of  belligerency,  and  not  to  a  subsequent  one.' 
In  his  famous  summing-up  in  it.  v.  Jamemm,  Lord  Bussell  of 
Killowen,  L.C.J.,  observed  that  the  provisions  of  the  Foreign 
Enlistment  Act,  1870,  are  divisible  into  those  that  deal  with  a 
state  of  war,  this  country  being  at  peace,  and  those  that  deal 
with  a  state  of  peace.  The  eighth  section — the  illegal  ship- 
building section — fitlls  under  the  former  category ;  the  eleventh 
section — the  section  relating  to  illegal  expeditions — ^fieJls  under 
the  latter.  In  fi.  v.  Sandowd,  a  defendant  who  was  acquitted 
under  the  eighth  was  convicted  xmder  the  eleventh  section. 

^  StifiofiT.PMwrf(m,C18G7)L.B.2Bxc]L840,8i8. 

«  J2.  T.  SamdowO,  Baird,  A  Oatt,  (1887)  8  T.  L.  B.  411, 414, 416. 


456  APPENDIX. 

S.v.8aaidoMdt  The  ftots  in  JS.  t.  Amdoool  were  that  the  defendmnt,  who  ww 
^L^i  »m  ^  foreigner,  while  residing  in  England  pnrohaaed  at  Sheffield  two 
3^£,  B.  Ernpp  gone,  and  at  Birmingham  a  quantity  of  ammnnition,  and 
411,88  regards  then  oaoBed  the  guns  and  ammunition  to  be  shipped  on  boaid  a 
^S^^tt  *n^^  «MP  *>'  Antwerp,  where  they  arrived,  and  where  at  the 
megal  expedi-  same  time  arrived  the  JuttiHa^  whioh  had  been  pnrohased  also  in 
t>»'  England  by  another  person  in  the  name  of  that  othei^s  valet. 

The  JusiUia  was  then  loaded  at  Antwerp  with  g^ons  and  ammimi- 
tion.  She  took  on  board  a  number  of  generals  and  Sandoval,  who 
asserted  himself  to  be  the  oommander,  and  sailed  with  **  maohinerf 
for  mines "  and  papers  for  Trinidad.  Not  being  permitted  to 
enter  port  at  Trinidad,  she  sailed  towards  Grenada,  and  thea  the 
valet  ezeoated  a  transfer  of  the  ship  to  one  of  the  generals,  where- 
upon the  British  flag  was  hauled  down  and  the  Yenezudan  flag^ 
hoisted;  the  g^uns  were  mounted,  the  boats  swung  out-boazd, 
and  boats  fcdl  of  armed  men  taken  in  tow.  The  J«a<A»a— re- 
named the  Liberata — ^prooeeded  along  the  Tenesaelan  ooast,  had 
an  engagement  with  a  Venezuelan  war-vessel,  fired  at  some  finta 
and  a  oustom«house,  and  finally  went  to  St.  Domingo,  where  she 
was  seized  by  the  authorities.^  On  these  fiiots,  as  has  been  men- 
tioned, the  defendant  Sandoval  was  oonvioted  of  preparing  an 
illegal  expedition,  and  was  sentenoed  to  one  month's  imprison- 
ment and  a  fine  of  £500. 
BtirttmT.  In  Burton  v.  Ptnierton,  (1867)  L.  B.  2  Exoh.  840,  848,  Kelly, 

PMarfofi,  G.B.,  oonoluded  that  even  if  the  continued  user  of  the  Huanes  as 
^^^iLdM,  ^  store-ship  after  the  declaration  did  not  bring  the  ship  within 
8i8.  '    the  seventh  section  of  the  Foreign  Enlistment  Act,  1819,  he  waa 

of  opinion  that  so  to  employ  the  vessel  was  a  breach  of  a  contract 
to  employ  a  seaman  upon  an  ordinary  commercial  Toyage.  The 
fact  that  a  vessel  may  be  so  employed  as  to  constitute  a  breach 
of  contract  with  the  members  of  the  crew  without  the  committing 
of  an  ofience  against  the  Foreign  Enlistment  Act,  seems  of  great 
interest  at  this  moment.  A  seaman  who,  fuUy  conscious  of  Hb 
nature  of  hia  employment,  engaged  in  a  British  vessel  chartered 
to  follow  the  Bussian  fleet  with  coal  supplies,  would  clearly  be 
liable  to  criminal  proceedings.  But  if  engaged  under  a  contraot 
which,  Uke  that  in  Burton  v.  Pinkerton.  (1867)  L.  B.  2  Exoh.  340, 
admitted  of  being  construed  as  a  contract  for  employment  free 
from  any  other  perils  than  such  as  were  incidental  to  a  voyage 
for  ordinary  commercial  purposes,  it  is  implicit  from  that  decision 
that  a  member  of  the  crew  could  obtain  damages  as  for  breach  of 
contract  if  employed  on  a  British  vessel  chattered  to  follow  the 
Bussian  Fleet  with  coal  suppUes. 

Section  19  of  the  Foreign  Enlistment  Act,  1870  (33  &  34 

>  Wbeaton'8  <*  International  Law.^ed.  1904,  p.  610. 
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Tioi.  0. 90),  provides  that  the  Ooiirt  of  Admiralty^Bhall,  in  addition 
to  any  power  given  to  the  oonrt  by  the  Act,  have^  in  reepeot  oi 
any  ship  or  other  matter  brought  before  it  in  pnrsnanoe  of  the 
Act,  all  powers  which  it  has  in  the  oase  of  a  ship  or  matter 
brought  before  it  in  the  exercise  of  its  ordinary  jurisdiction. 
Where  a  cause  is  instituted,  therefore,  under  the  provisions  of 
the  Foreign  Enlistment  Act,  against  a  ship  in  respect  of  which 
an  offence  is  all^^ed  to  have  been  committed,  the  court  may,  with 
the  consent  of  the  Crown,  order  the  ship  to  be  released  on  bail. 
Accordingly,  the  release  of  the  ship  on  bail  was  ordered  in  the 
case  of  the  ffotnidel,  (1871)  8  A.  &  E.  319.  Sir  B.  Phillimore 
observed  that — 

«•  I  indine  to  the  opinion  Tthat  I  have  power  to  order  this 
vessel  to  be  released  on  bail  without  any  consent  on  the  part  of 
the  Crown ;  but  I  entertain  no  doubt  that  I  have  power  to  do  so 
with  the  consent  of  the  Crown ;  and,  as  the  Crown  has  given 
its  consent,  I  shall  order  the  vessel  to  be  released  on  bail 
being  given  for  the  fcdl  value  of  the  vessel  and  her  equipment  *' 
(p.  320> 

The  application  of  the  Crown  for  bail  for  costs  was  refused. 
The  vessel  was  the  same  as  that  which,  as  has  been  seen,  was 
subsequently  condemned  for  towing  the  prize  of  a  French  ship 
of  war  firom  the  Downs  to  Dunkirk  Beads. 

The  only  other  case  of  an  indictment  under  the'eighth  section  of  B.y.AiiMlooa2, 
the  Foreign  Enlistment  Act,  1870,  B.  v.  Sandaoal,  Bakd,  d  OaU,  ^^^^  ^ 
(1887)  8  T.  L.  B.  411,  is  also  of  importance  as  showing  that  under  oimMot 
the  subsection  of  the  Act  prohibiting  the  equipment  of  a  vessel  the  ^^'(J!^^^ 
cardinal  point  is  the  intention  of  the  belligerent  or  neutral  trader,  "*    •8«"^- 
and  not  the  character  of  the  vessel.    The  vendor  of  the  vessel,  in 
giving  his  evidence,  said  he  would  have  been  vexy  sorry  to  have 
purchased  the  Ju^Ua  for  warlike  purposes.     In  the  Court  of 
Crown  Cases  Beserved,  where  ^it  was  held  the  vessel  became  an 
illegal  expedition  under  s.  11,  Wills,  J.,  observed  that  «*the 
expedition  was  not  of  a  character  to  seriously  affect  our  relations 
with  a  foreign  Power."*   The  late  Mr.  W.  E.  Hall,  speaking  of 
the  international  usage  prohibiting  the  oonstruction  and  outfit  of 
vessels  intended  for  belligerent  use  in  neutral  ports,  observes  that 
jurists  plant  the  foundation  of  the  doctrine  upon  the  intent  of  the 
belligerent  agent  or  of  the  neutral  trader,  and  not  upon  the 
character  of  the  vesseL* 

In  AUoney-Qeneral  v.  SUUm,  (1863)  2  H.  A  C.  431,  531,  Lord 
Bramwell  (then  Bramwell,  B.)  dedined  to  treat  the  Foreign 

^  B,  T.  Samdowd,  0887)3  T.  L.  &  438,  i88. 

*  «I]iteniatioiiAl  Law,"  4th  ed.,  pt  i?.  e.  iii  p.  640. 
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EnliBtment  Aot,  I8I99  as  ^'amere  enforoement  of  inteniationil 
law."  This  was  in  referenoe  to  the  seventh  seotioD  of  the  Act 
of  1819,  forbidding  the  equipment  of  yesselfl  intended  for  bel- 
ligerent nse,  when  this  oonntxy  was  at  peace.  Even  after  thB 
adyerse  award  of  the  Geneva  Oonferenoe,  it  remains  tme  that  the 
illegal  ship-boilding  seotion  of  the  Foreign  Enlistment  Act,  1870, 
s.  8,  oannot  be  regarded  as  an  enforoement  of  international  law. 
Bnt  as  far  as  the  ship-building  seotion  is  oonoemed,  it  is  nn- 
donbtedly  tme  that  it  is  an  enforoement  in  terms  of  an  inohoate 
international  nsage,  prohibiting  the  oonstmotion  and  outfit  of 
vessels  intended  for  belligerent  nse  in  neutral  ports. 

Mr.  W.  E.  Hall  points  out  that  this  usage  is  only  in  course  of 
growth,  and  is  not  yet  old  enough  or  qnite  wide  enongh  to  land 
countries  who  have  not  aooeded  to  it  Still,  in  1888  it  wsb 
adopted  by  the  most  important  maritime  Powers.  Bnt  since  then 
Gtormany  has  joined  the  ranks  of  important  maritime  Powers,  and 
there  is  not  the  slightest  evidence  that  she  had  voluntarily  aooeded 
to  the  usage  which,  therefore,  oannot  be  supposed  to  bind  her. 

Lord  Bramwell  considered  that  the  Act  of  1819  permitted  some 
things  which  are,  and  prohibited  some  things  whidh  are  not, 
prohibited  by  international  law.  The  ship-building  seotion  of  the 
Act  of  1870,  now  in  force,  falls  under  the  category  of  a  pio- 
hibition  not  existing  by  international  law.  On  the  other  hand, 
both  the  Act  of  1819  and  that  of  1870,  in  their  sections  treating  oi 
illegal  ezpeditionB,  constitute  mere  enforcements  of  intemationAl 
law.  Lord  Bussell,  in  the  trial  at  bar  of  Dr.  Jameson  and  his 
ofSoers,  observed  that,  according  to  the  territoriality  of  sovereignty, 
the  fundamental  principle  of  international  law,  it  meant  war  if  1 
two  nations  being  at  peaoe,  one  permits  its  -territory  to  be  made 
the  basis  of  a  hostile  xnilitary  expedition  into  the  territories  of  the 
other.  The  illegal  expedition  sections  of  the  Foreign  Enlistment 
Act,  1870,  according  to  any  oonstmotion  of  international  obliga* 
tion,  merely  prohibit  what  international  law  prohibits. 

It  is,  further,  of  great  importance  that,  according  to  **  the  general 
rules"  laid  down  by  Lord  Bussell  of  Eillowen,  L.C.J.,  in  his 
rulings  on  the  Area  of  the  Operation  of  the  Foreign  Enlistment 
Act,  1870,  the  Act  applies  to  all  the  persons  in  the  United 
Kingdom  or  in  the  dominions  of  the  Grown,  including  foreigners 
who,  during  their  residence  there,  owe  temporary  allegiance  to  the 
sovereign.^  There  seems  therefore  to  be  no  doubt  that  the  esse  of 
German  vesseLsi  shipping  coal  at  Oardiff  to  supply  the  Bussian 
Baltic  Fleet  comes  within  the  operation  of  the  Foreign  Enlist- 
ment Act,  1870,  s.  8,  ss.  (8)  (4).  For  this  there  are  dearly  three 
irrefragable  reasons — 

1  a.TheQiiMAT./aiiMM»aiiaoa«r«,(1886)voLiiQ.B.425»480. 


APPENDIX.  459 

(1)  It  has  been  seen  that  even  under  the  preirions  Foreign 
Enlistment  Act,  1819,  admittedly  less  stringent  than  the  present 
Act,  the  act  of  supplying  ooal  to  the  warships  of  a  belligerent  was 
an  offenoe  when  the  vessel  followed  the  warships,  and  the  master 
and  orew  were  British  sailors.^ 

(2)  There  is  a  state  of  war  existing  between  the  two  foreign 
countries,  and  therefore  the  twata  of  the  present  oase  do  not  cause 
the  exception  to  arise  from  a  state  of  war  not  existing  at  the  date 
of  the  despatch  of  the  vessel  that  was  raised  both  in  Burton  v, 
Pinlerian,  (1867)  L.  B.  2  Exoh.  840,  and  B.  v.  Sandawd,  (1887) 
3  T.  L.  B.  411. 

(3)  The  (Jerman  colliers  are  engaged  in  shipping  ooal  at  a  well- 
known  port  in  the  United  Kingdom,  and  therefore  Lord  Bussell 
of  Eillowen's  **  general  rules  of  construction ''  apply,  by  which  the 
operation  of  the  Foreign  Enlistment  Act,  1870,  extends  to 
foreigners  in  the  United  Kingdom  or  the  dominions  of  the  Grown, 
who,  during  their  residence  here,  owe  a  temporary  allegiance  to 
the  sovereign,  in  respect  to  acts  done  by  them  in  the  United 
Kingdom  or  the  Queen's  dominions. 

In  B.  V.  Sandoval  the  defendant,  an  alien,  was  convicted  and 
sentenced,  as  has  been  noticed,  although  it  was  expressly  admitted 
by  Day,  J.,  in  the  Oourt  of  Grown  Gases  Beserved  that  he  was  not 
guilty  of  having  infringed  the  Act  in  this  country.^  But  the 
defendant,  after  having  bought  both  guns  and  ammtmition  in 
England,  superintended  the  loading  of  them  on  a  British  ship  at 
Antwerp.  Further,  shortly  after  leaving  Antwerp  the  defendant, 
on  the  high  seas,  asserted  himself  to  be  the  leader  of  the 
expedition  against  Venezuela.  When  these  acts  were  done  the 
Justitia  had  the  regular  papers  of  a  British  ship  and  was  owned 
by  a  British  subject.  In  JB.  v.  Sandoval^  therefore,  the  Act 
operated  on  the  doctrine  of  the  territoriality  of  the  merchant 
vessel.  Historious,  who  severely  criticized  the  doctrine,^  expressly 
admitted  that  a  merchant  vessel  on  the  high  seas  in  time  of  peace 
was  like  territory ;  and,  as  has  been  noticed,  there  was  not  a  state 
of  war  existing  at  the  date  of  the  despatch  of  the  Justitia,  and 
therefore  the  vessel  was  not  an  illegal  ship  under  the  Foreign 
Enlistment  Act,  1870,  s.  8,  ss.  (3),  though  she  was  ultimately 
seized  as  a  pirate  at  San  Domingo  and  detained  there  for  some 
time. 

*  Bwrton  y.  Pinkerton,  iitpra. 

'  B.  T.  SandowO,  (1887)  56  L.  T.  Bep.  526,  528. 

'  Letters,  «<  Internaticmal  Law,"  201, 20i. 
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The  Case  of  the  ''  Cakhas  "  and  the  Case  of  the 
"  Cheltenham:' 

The  facts  in  the  case  of  the  CUdkwwere  as  follow:  TheT6B8el,0D 
a  voyage  from  Paget  Sound,  bound  to  ports  in  Japan  and  China, 
was,  on  July  25,  seised  by  the  Yladivostook  squadron  on  the  ground 
that  she  carried  contraband  of  war,  and  was  taken  to  YladiyostocL 
Her  cargo  consisted  of  flour,  cotton,  and  bewn  beams.  The  prize 
court  decided  that  the  flour  which  she  had  on  board  for  Japan 
was  contraband,  and  that  the  same  should  be  confiBcated,  and  the 
steamer  released  and  allowed  to  carry  the  balance  of  her  cargo  to 
Hong-Eong.  The  Bussian  Crown  Advocate  gave  notice  that  he 
would  appeal  against  the  decision  of  their  own  prize  court,  and 
Messrs.  Alfred  Holt  and  Co.,  Liverpool,  the  managers  of  the  line, 
now  learn  that  this  appeal  was  made  on  the  ground  that  among 
the  mail  matter  by  the  Cdtehaa  from  America  to  Japan  tras 
information  addressed  by  the  Japanese  officials  containing  financial 
news  of  especial  value  to  the  enemy.  Messrs.  Holt  and  Co.  caused 
this  information  to  be  telegraphed  to  their  agents  at  Tacoma,  with 
instructions  to  give  the  United  States  Post  Office  notice  that  as  a 
consequence  they  refused  to  carry  in  their  steamers  any  United 
States  mail  for  Japan.  The  CalcJuu  was  detained  at  Yladivostook, 
and,  according  to  current  information,  still  remains  there.  Mean* 
while  the  port  has  become  closed  by  ice.^ 

I '  The  hardship  of  this  decision  is  shown  by  cursoiy  reference  to 
the  principles  of  the  law  of  contraband.  The  case  of  the  OaMai 
is  the  case  of  a  mail  steamer,  a  class  of  vessel  as  to  which  Ur. 
W.  E.  Hall  observed  in  1888  that  '<  much  tenderness  would  no 
doubt  now  be  shown  in  a  naval  war  to  them  and  their  contenta,"' 
substantially  confiscated  for  the  carriage  of  provisions,  and  this 
although  the  belligerent  who  captured  the  vessel,  two  months 
afterwards,  declared  that  provisions  were  merely  conditionally 
oontraband.    As  Yladivostook  is  now  an  ice-bound  port,  the  vesMl 

>  Times,  Oetober  11, 1904.         >  HaU's  «<  Intemattonal  Law,**  4th  ed.,  p.  708. 


would  have  been  oonfisoated  for  several  months,  even  if  the 
Admiralty  Oonrt  at  St.  Petersburg  had  decided  to  release  her. 
In  case  of  salyage,  it  has  always  been  considered  that  one  element 
in  computing  the  amount  of  a  salvage  award  dne  to  a  yeesel 
belonging  to  a  well-known  line  is  the  dislocation  of  the  service 
of  the  line  which  the  salvage  service  rendered  by  the  vessel  in- 
volves. If  ever  captors  were  gnilty  ^  of  wilful  misconduct  and 
vexation,''  to  employ  the  language  of  Lord  Stowell,  it  is  in  the 
case  of  the  Oakiha$.  The  loss  occasioned  by  the  dislocation  of  the 
service  of  a  line  like  the  Holt  line  to  Japan,  by  withdrawing  a 
large  steamer  for  the  greater  part  of  a  year,  cannot  fail  to  be 
enormous. 

The  fall  consideration  of  the  case  of  the  OoIcIms  touches  two 
much-vexed  questions  of  the  law  of  contraband.  The  first  ques- 
tion raised  is  whether  provisions  are  absolute  or  unconditional 
contraband.  At  the  time  of  the  decision  of  the  Yladivostock  Prize 
Court,  Bnssia  swept  into  the  class  of  absolute  contraband  even 
provisions.  It  has  been  seen  that,  among  authorities,  Loccenius 
is  the  only  writer  who  treats  provisions  as  generally  contra- 
band, though  Yattel  may  be  considered  to  have  laid  himself  open 
to  the  suspicion  of  having  done  so.  This  subject  has  been 
fully  discussed,  and  it  has  also  been  shown  that,  in  eonsequence 
of  IL  ^  'R^tish  protest  of  August  2,  Bussia  receded  from  the  un- 
tenable poBiuoi*  J*^  occupied  in  classing  provisions  as  absolute 
contraband.  It  was  observed  in  the  Times  that,  in  regard  to  the 
question  of  contraband,  the  present  position  of  Bussia  on  the  one 
side  and  Great  Britain  and  the  United  States  on  the  other  is  this — 
food  stufiGsi  alone  have  been  formaUy  declared  to  be  conditional 
contraband.  Bussia  has  notified  Great  Britain  that  she  has  no 
intention  of  departing  from  her  original  view  that  coal  is  con- 
traband.^ What  right  Bussia  has  to  claim  that,  according  to  her 
original  view,  coal  is  contraband  can  best  be  inferred  from  the 
circumstance,  already  mentioned,  that  during  the  West  African 
Conference  of  1884  she  took  occasion  vigorously  to  dissent  from 
the  inclusion  of  coal  amongst  articles  contraband  of  war,  and 
declared  that  she  would  categorically  refuse  her  consent  to  any 
articles  in  any  treaty,  convocation,  or  instrument  whatever  which 
would  imply  its  recognition  as  such.'  This  is  placing  rather  too 
high  a  rdiance  on  the  maxim  of  Grotius^  *'  Distinguendus  erit 
belli  status."  It  was  further  observed  in  the  Timea  that  Count 
Lamsdorff  is  prepared  to  give,  if  he  has  not  actually  given,  the 
British  Government  the  assurance  of  Bussia's  desire  to  apply  the 

'  TVmet,  September  26, 1904. 

*  Hall's  **  IntemAtional  Law,"  4tli  ed.,  p.  686,  referring  to  Parliamentaiy  Papers, 
^  Africa,"  No.  iv.,  1885. 182. 
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role— of  clMBing  ooal  and  otber  tftioles  amdjpUi  mm  whioh  aie  not 
proTimoDS  as  absolute  oontraband— with  the  greatest  lenienoy. 
New  instmotioiiB  to  prise  oonrts  and  naval  oommanden  are 
oapaUe  of  a  yeiy  wide  and  liberal  inteipretation  as  regards  other 
artioles  besides  proTisions,  and  that  it  is  the  intention  of  the 
Bnssian  Government  that  they  shonld  be  interpreted  in  that 
way. 

The  leading  case  in  our  Beportsondespatdhes  being  oontraband 
of  war  is  the  Aialamta,  (1808)  6  Bob.  440.^  The  judgment  of  Lend 
Stowell  in  this  case  is  a  storehouse  of  learnings  eloquence^  and 
Inoid  exposition,  and  may  be  fidrly  daimed  as  one  of  his  greatest 
judgments.  After  having  pointed  out  that  it  was  proved  that 
there  were  puUio  despatches  on  boards  that  the  ftot  was  known 
to  the  master  and  snperoaigoeSy  who  had  endeavoured  to  oonoeal 
it,  Lord  Stowell  proceeded-^ 

*'  The  question  then  is.  What  are  the  le^  oonsequenoes  attach- 
ing to  snoh  a  criminal  act?  For  that  it  is  criminal  and  most 
noxious  is  scarcely  denied.  What  miff ht  be  the  oonsequenoes  of 
a  nmple  transmission  of  despatohes»  lam  not  oalled  upon  by  the 
neoessitiee  of  the  present  case  to  deddey  because  I  have  alieadj 
ponounced  this  to  oe  a  fraudulent  case.  That  the  simple  oany- 
xng  of  despatches*  between  the  colonies  and  the  motherH)oant^ 
of  the  enemy,  is  a  service  highly  injurious  to  the  belligerent,  is 
most  obvions.  In  the  present  stete  of  the  world,  in  the  hostilitiea 
of  the  European  Powers,  it  is  an  object  of  great  importance  to 
preserve  the  connection  between  the  motherKX>untry  and  the 
colonies,  and  to  internipt  that  connection,  on  the  jiart  of  the 
other  belligerent,  is  one  of  the  most  energetic  <yperations  of  war. 
The  importance  of  keeping  up  that  connection,  for  the  oonoentFar 
tion  of  troops,  and  for  various  military  purposes,  ia  manifest,  and, 
I  may  add,  for  the  supply  of  civil  assistance  also,  and  support, 
because  the  infliction  of  dvil  distress,  for  the  purpose  of  com- 
pelling a  surrender,  forms  no  inconsiderable  part  of  the  operatioos 
of  war.  It  is  not  to  be  argued,  therefore,  that  the  importance  of 
these  despatches  mi^ht  relate  only  to  the  oivil  wants  of  the 
colony,  and  that  it  is  necessary  to  show  a  militaxy  tendenoj, 
because  the  object  of  compellinff  a  surrender  being  a  measoie  of 
war,  whatever  is  conducive  to  that  event  must  also  be  considered, 
in  tlie  contemplation  of  law,  as  an  object  of  hostili^,  ^though 
not  produced  by  operation^  strictly  muitaxy.  How  is  this  inter- 
course with  the  mother-country  kept  up  in  time  of  peace?  By 
ships  of  war,  or  by  paoketo  in  the  service  of  the  Stete.  If  a  war 
intervenes,  and  the  other  belligerent  prevails  to  interrupt  that 
commimioation,  is  any  person  stepping  in  to  lend  himself  to  the 
same  purpose,  under  the  privilege  of  an  ostensible  neutral  oh^ 
raoter?  Kor  let  it  be  supposed  that  it  is  an  act  of  light  and 
casual  importance.  The  consequence  of  such  a  service  is  inaefinite, 
indefinitely  beyond  the  effect  of  any  contraband  that  can  be 

'  The  .iioJaiila,  08(^)6  Bob.  449, 454. 
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oonyeyed.  The  oarrying  of  two  or  three  cargoes  of  stores  is  neces- 
sarily an  assistance  of  a  limited  nature ;  bnt  in  the  transmission 
of  despatches  may  be  conveyed  the  entire  plan  of  a  campaien, 
that  may  defeat  idl  the  projects  of  the  other  belligerent  in  that 
quarter  of  the  world,  it  is  true*  as  it  has  been  said,  that  one 
bfldl  might  take  off  a  Oharles  XII.,  and  mif^ht  produce  the  most 
disastrous  effect  in  a  campaign,  bnt  that  is.  a  consequence  so 
remote  and  accidental  that,  in  the  contemplation  of  human  events, 
it  is  a  sort  of  evanescent  quantity  of  which  no  account  is  tsJcen, 
and  the  practice  has  been,  accordingly,  that  it  is  in  considerable 
quantities  only  that  the  offence  of  contraband  is  contemplated* 
llie  case  of  despatches  is  very  different,  it  is  impossible  to  limit 
a  letter  to  so  small  a  size  as  not  to  be  capable  of  producing  the 
most  important  consequences  in  the  operations  of  an  enemy.  It 
is  a  service,  therefore,  which,  in  whatever  degree  it  existis,  can 
only  be  considered  in  one  character,  as  an  act  of  a  most  noxious 
and  hostile  character." 

In  this  case  Lord  Stowell  condemned  not  only  the  cargo,  but 
also  the  ship,  for  the  carriage  of  despatches.  But  it  appears, 
both  from  the  judgment  and  the  facts,  how  different  the  Atalania 
was  from  that  of  the  Odtc^aB^  where,  as  has  been  seen,  an  appeal 
has  been  successfully  made  by  the  captors  on  the  ground  that  the 
Colzas  was  carrying  despatches.  The  AialaiUa  was  an  American 
vessel  engaged  in  the  colonial  trade  of  Holland,  then  at  war  with 
England.  The  despatdhea  were  given  to  the  first  supercargo,  in 
the  presence  of  the  master,  by  the  commander  of  Fort  Bourbon, 
lie  de  France,  from  the  military  governor  of  the  island.  The 
vessel  was  actually  detained  several  days  in  order  that  she  might 
carry  the  despatch.  The  despatch  was  openly  addressed  to  the 
Minister  of  Marine  at  Paris,  and  the  vessel  carried  a  French 
officer,  Colonel  Biohmond,  who  was  second  in  command  at  the 
Isle  of  France.  Oolonel  Bichmond  was  disguised  as  a  planter, 
and  the  commandant  who  gave  the  despatch  to  the  first  super- 
cargo told  him  that  in  the  event  of  chase  or  capture  he  was 
to  give  the  despatch  to  Colonel  Bichmond.  The  Aidlantaf  on 
leaving  the  lie  de  France,  was  first  chased  by  the  Piedmonieae 
frigate,  and  then  captured  by  an  English  privateer  and  taken  to 
St.  Helena.  There  she  was  apparently  given  op  to  an  English 
man-of-war,  the  Sir  Edward  Hughes.  The  packet  with  the  de- 
spatches had  previously  passed  into  Colonel  Bichmond's  possession. 
Owing  to  apprehension  of  a  rescue,  some  of  the  prisoners  were 
placed  on  board  the  man-of-war,  among  them  the  second  super* 
cargo.  When  he  was  being  conveyed  there  Colonel  Biohmond 
persuaded  him  to  take  care  of  a  chest  of  tea,  at  the  bottom  of 
which  the  despatches  were  found.  It  was,  however,  amply  eihown 
that  the  second  snpercargo  knew  that  the  chest  contained  noxious 
correspondence.     It  is  difficult  to  understand,  conceding  the 
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prinoiiJe  that  the  oarriage  of  despatohes  is  an  aggravated  instaDoe 
of  the  oQnTeyanoe  of  oontraband,  how  the  decision  in  the  oaae  of 
the  AUiHamia,  where  Lord  Siowell  condemned  tx>th  caigo  and  ship, 
conid  have  been  otherwise.  Lord  Stowell  treated  the  cms  as  one 
where  no  doubt  oonld  exist,  especially  as  the  despatches  were 
shown  to  contain  many  particulars  of  a  pnrely  military  ohazaoter, 
thongh  it  also  appears  that  they  dealt  with  distress  then  pie- 
▼ailing  at  the  tie  de  France. 

The  Atalania  was  the  case  of  a  vessel  engaged  in  the  colonial 
trade  of  a  belligerent  then  prohibited  by  international  law,  on 
board  of  which  despatches  were  receiTed  from  a  military  offioer 
of  a  belligerent,  with  the  privity  of  the  master  and  snpercargoeB. 
Further,  the  vessel  was  detained  several  days  in  order  to  reoeive 
the  despatches,  and  she  carried,  as  a  passenger,  a  high  mOitazy 
officer  of  a  belligerent  The  absurdity  of  comparing  such  a  case 
with  that  of  the  Oalehas  is  plain  to  demonstration. 

The  OakikaB  did  not  sail  from  one  belligerent  port  to  the  other, 
and  being  the  packet  of  a  regular  mail  line  ought  to  be  exempted 
from  penalty  as  a  matter  of  course.^  Further,  the  letters  on 
which  the  successful  appeal  of  the  captors  was  founded  in  the 
case  of  the  CdUuu  could  not  possibly  have  been  delivered  to  ber 
by  the  military  officer  of  a  belligerent  State,  as  in  the  case  of  the 
AtalanUa.  Japan  can  only  have  diplomatic  representatives  at 
Tacoma,  and  it  is  a  well-recognized  principle  that  the  despatches 
of  an  enemy's  ambassador,  or  consul,  resident  in  a  neutral  State, 
when  delivered  for  conveyance  to  a  neutral  ship,  are  not  liable  to 
seizure,  on  the  ground  that  the  neutral  State  is  primd  facie  as 
much  interested  in  such  despatches  as  the  belligerent  State.'  It 
seems  at  least  possible  to  assume,  from  the  character  of  the 
despatches  found  on  the  Caleha$t  which  are  described  as  con- 
taining valuable  financial  information,  that  they  must  be  consolar 
despatches,  which  are,  ipBofaeto^  not  contraband.  The  suooessM 
appeal  of  the  captors  of  the  Oalehai  therefore  seems  to  infringe 
two  well-established  principles — (1)  that  immunity  is  conceded 
as  a  ^neral  rule  to  mail-bags ;  (2)  that  despatches  sent  from 
accredited  diplomatic  or  consular  agents  residing  in  a  neutral 
country  to  their  Government  at  home,  being  presumably  not 
written  with  a  belligerent  object,  are  distinctly  marked  as  not 
liable  to  seizure. 

It  is  clear,  not  only  from  Lord  Stowell's  decisions,  but  from 
modem  international  law  as  expounded  by  Mr.  W.  K  Hall,  that 
the  rationale  of  the  seizure  of  despatches  as  contraband  is  that 

1  HaU'8  "  Intematicma]  Law,"  4th  ed.,  p.  703. 

«  The  OarcUne,  (1808)  6  C.  Bob.  461 :  HaU's  «<  International  Law,"  4th  fld., 
p.  699:  and Fhillimore'g«<  International  LaWi'^YoL  ill  8S.278> 274,  pp.  370,871. 
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it  18  oonndered  a  lawful  object  of  war  to*ixitenxipt  the  oonneotion 
between  a  mother-oonntry  and  its  oolonies.  This  is  a  most 
legitimate  snrviyal  of  the  Bnle  of  the  War  of  1756.  But  it  has 
no  real  oonneotion  with  the  alleged  oarrying  of  despatoheB  by  a 
steamer  whioh,  like  the  Calehas^  had  its  port  of  departure  in 
a  nentral  independent  State.^ 

It  has  recently  been  announced  that  the  Supreme  Naval  Prize 
Court  at  St.  Petersburg  has  upheld  the  decision  of  the  YladiTOstock 
Prize  Court  in  the  case  of  the  OheUenham.  This  decision  is  best 
summarized  by  saying  that  it  inyolves  the  condemnation  of  both 
ship  and  cargo  for  couTeying  conditional  contraband  to  a  port 
which  cannot  fairly  be  considered  belligerent.  The  cargo  con- 
sisted of  67,500  sleepers  and  logs  for  the  Fusan-Seoul  Bailway, 
and  875  cases  of  beer.  It  therefore  now  appears  that  Bussia 
considers  she  is  at  war  with  Korea,  a  conclusion  strangely  in- 
consistent with  Count  LamsdorfTs  own  language  in  the  Bussian 
protest  of  March,  1904,  against  Japanese  action  in  Korea.  In  this 
protest,  as  has  been  seen.  Count  Lamsdorff  stated  that  Bussia, 
in  view  of  the  Japanese  landing  in  Korea  on  the  eve  of 
the  battle  of  Chemulpho,  did  not  consider  herself  at  war  with 
Korea.  Further,  the  Korean  Minister  remained  at  St.  Petersburg, 
and  was  stated  to  have  been  present  at  the  reception  of  Admiral 
AlezeiefT  on  his  return  from  the  Far  East.  Again,  assuming 
that  Korea  has  become  a  protectorate  of  Japan,  it  does  not  follow, 
from  the  view  of  international  law  taken  by  Dr.  Stephen  Lushing- 
ton,  in  the  case  of  the  Ionian  ships,  that  die  is  therefore  at  war 
with  Bussia.  On  this  view,  while  it  is  in  Japan's  power  as  suzerain 
state  to  declare  war  for  her  protected  mi-souverain  state,  Korea, 
the  latter  remains  at  peace  unless  she  declares  war  for  her,  and  it 
does  not  appear  that  she  has  done  sa  The  OheUenham^  therefore, 
cannot  fidrly  be  considered  to  have  had  a  belligerent  destination, 
and  her  cargo  was  only  conditionally  contraband.  The  Buasian 
regulations  declaring  contraband,  Maich  1st,  1904,  explicitly  state 

'  Since  these  wofde  were  written  the  Calehoi  waa  released  on  bail,  and  the 
Supreme  Prise  Court  at  St  Petersburg  haa  upheld  the  decision  of  the  Vladivoatock 
Prize  Ckmrt,  but  has  stated  additionally  that  the  cotton  and  timber  were  condemned 
because  thej  were  destined  for  warlike  purposes.  It  is  yerj  difficult  to  regard 
this  as  anj  real  concession  Ij  Bussia  of  the  principle  of  conditional  contraband 
especially  in  view  of  the  fact  that  since  this  decision  (June  14, 1905)  Bussia 
has  sunk  three  neutral  vessels  at  sea.  The  question  ineyitably  arises  what  use 
cotton  and  timber  can  be  to  an  army  in  the  field.  According  to  infonnation  at 
present  ayailable,  the  wholly  indefensible  contention  that  the  Caleha*  was  carrying 
despatches  does  not  seem  to  haye  been  eren  discussed  by  the  Supreme  Court  at 
St.  Petersburg.  It  is  worth  while  to  add  that  the  crew  of  the  Oaiefuu  complained  of 
harsh  treatment  at  the  hands  of  the  Bussian  officers  and  reckless  nayigation  (TliMt, 
Feb.  28y  1905).  But  for  both  such  acts  captors  are  responsible  {Vrow  Johaima,  4 
C.  Bob.  d48;  Sk  Juan,  etc,  5  C.  Bob.  dS). 

2  H 
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thsi  the  ahip  oonTojingooiitnlwiid  ifl  oplylkMatoteiwntoifawl 
in  0M6t  of  an  aggn^iied  luktiue.  But  this  is  inoomutail  iriih 
the  fiul:d6oiEi<m  of  the  Bvpnme  Nav»l  Gomt  at  St.  FMenbng 
in  the  osm  of  tba  Okdkmkam.  Wliat  Hiatcnioiu  oonndend  the 
two  indindlnUe  tests  of  oontralMnd,  hostile  qnality  end  hoilile 
destination,  seem  alike  absent  in  the  ease  of  the  (Mimhm 
How  the  oonvejanoe  of  oonditional  oontmhand  only  oaa  be  an 
aggiaTated  o£Eenoe  when  the  destination  is  doUoas^  hostiki  iB 
Tsvy  hard  to  see.^ 

*  Ct  Timm,  Kofembar  88, 1904. 
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APPENDIX  F. 
The  Case  of  the  "  AUanton:' 

It  is  stated  in  the  ZVmef,  October  24, 1904,  that  the  Admiralty 
CSotinoil,  nnder  the  following  oiroamstanooB,  haye  leTeiBed  the 
decision  of  the  Yladiyoetook  Prise  Court  with  regard  to  the 
AUawUm.    The  Admiralty  Oonnoil  consisted  of  Admiral  Ayellan, 
President;  four  admirals;  Professor  de  Martens  representing  the 
Foreign  Office;    Senators  Tiesenhausen  and  Grave;  and  Mr. 
Wardrop,  the  British  Consul.    After  putting  some  questions  as 
to  the  ownership  of  the  cargo^  Admiral  Ayellan  annonnoed  his 
deoiBion  to  release  the  ship.    The  question  of  damages  was  not 
raised,  it  being  intended,  howeyer,  to  raise  a  claim  on  this  point 
through  the  proper  channels  later.    It  is  impossible  to  regard 
this  decision  of  the  Admiralty  Court,  being  clearly  contradictory 
according  to  English  notions  of  prize  law,  as  entiiely  satisfiEkctory. 
The  court    haying  held    that  the  droumstanoes  justified   the 
arrest  of  the  ship,  it  would  appear  that  the  captors  should  be 
entitled  to  their  expenses.    This  result  is  unsatisfiGMstory,  and  is 
contradictory  to   the  practice  of  Lord   Stowell.     No   decision 
of  that  great  Admiralty  lawyer  oyer  decided   that  a  yessel 
which,  like  the  AUafiton^  had  genuine  papers  disclosing  a  neutral 
destination,  and  which  was  exactly  in  its  proper  course,  could 
be  confiscated.    But  it  is  astonishing  to  obserye,  from  the  argu- 
ment of  M.  Sheftel,  of  the  Bossian  bar,  that  this  conclusion  can 
be  supported  by  the  principles  of  modem  continental  maritime 
law,  and,  in  great  part,  from  the  Bussian  nayal  regnlations.    The 
arguments  of  M.  Sheftel,  the  claimant's  counsel,  in  the  case  of  the 
AUanUm^  are  as  follows.    There  were  two  principal  considerations 
on  which  the  judgment  of  the  Yladiyostook  Prize  Court  was  based. 
First,  the  AHanion  on  her  first  yoyage  oonyeyed,  with  the  know- 
ledge of  the  owner,  to  an  enemy's  port,  Sasebo,  during  war,  a  full 
cargo  oonyeying  contraband.     Secondly,  the  yessel  was  seized 
carrying  coal  from  Muroran  to  Singapore  under  oiroumstanoea 
inducing  the  belief  that  that  was  not  her  real  destination* 
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M.  Sheftel  then  proceeded  to  argue  that  the  first  oolifiideiation 
was  in  no  wise  acceptable  as  constituting  a  sound  plea  for  confis- 
cating a  ship  as  a  lawful  prise.  It  may  beohsenred  that  even  the 
Bussian  regulations  declaring  contraband  merely  oontend  that  the 
ship  ought  to  be  confiscated  in  an  aggravated  case  of  the  con- 
veyance of  contraband.  But  the  decision  of  the  Yladivostock 
Prize  Court  in  the  case  of  the  AUanUm  involves  the  contention 
that  Bussia  confiscates  the  ship  in  every  case  of  the  conveyance 
of  contraband,  as  she  did  during  the  Crimean  War,  in  spite  of 
the  fact  that,  according  to  the  declaration  of  1904,  she  has 
ostensibly  abated  her  claim.  The  AttanUm^  as  appears  from  the 
argument  of  M.  Sheftel,  could  not,  on  any  fair  oonstmotian,  be 
considered  as  engaged  in  a  contraband  transaction,  either  when 
proceeding  to  Muroran  or  when  leaving  that  port  H.  Sheftel 
proceeded  to  observe  that  the  majority  of  the  authorities  on 
international  law  held  that  a  vessel  which  succeeded  in  con- 
veying contraband  to  a  hostile  port  and  was  captured,  not  while 
it  was  engaged  in  doing  so,  but  subsequently  on  the  return 
voyage,  could  not  be  held  liable  to  confiscation.  Such  was  the 
principle  enunciated  by  Prof.  Franz  Despagnet  Prof.  Frans 
von  Liszt,  and  Proi  De  Martens.  Pro£  De  Martens,  in  his 
work,  "  International  Law  among  Civilized  Nations,"  positively 
asserted,  that  "In  order  that  the  seizure  of  a  neutral  vessel 
for  conveying  contraband  should  be  lawful,  it  is  necessary  that 
the  neutral  vessel  in  question  should  be  caught  in  flagramte 
ddieto.  Capture  subsequent  to  the  discharge  of  the  unlawful 
cargo  is  not  justifiable  in  law."  In  an  even  more  striking 
sentence  M.  Sheftel  observed  that,  according  to  Bussian  naval 
reg^ulations  in  force,  it  was  not  permissible  to  seize  a  vessel  for 
conveying  contraband  after  she  had  discharged  her  cargo  at 
the  hostile  port.  The  Bussian  regulations  of  March  27,  1900, 
regarding  maritime  prizes  declared:  "Mercantile  vessels  of 
neutral  nations  are  liable  to  be  confiscated  as  prizes  when 
captured  in  the  act  of  conveying  contraband  to  the  enemy  or 
to  an  enemy  port."  This  clearly  implies  that,  according  to 
regulations,  a  vessel  is  not  liable  to  be  seized  after  disohaige 
of  her  cargo  at  the  hostile  port.  In  the  case  of  the  Iminc^  Sir 
W.  Scott  said— 

*' Taking  it,  however,  that  they  (ike  soods  conveyed,  ship 
timber)  are  of  such  a  nature  as  to  oe  liable  to  be  considered 
contraband  on  a  hostile  destination,  I  cannot  fix  that  character  on 
them  in  the  present  voyage.  The  rule  resi»eoting  oantzaband, 
as  I  have  always  understood  it,  is,  that  the  articles  must  be  taken 
in  delicto^  in  the  actual  prosecution  of  the  voyage  to  an  enemy's 
port  Under  the  present  understanding  of  the  law  of  nations  you 
oannot  take  the  proceeds  in  the  return  voyage.  ...  If  the  gwde 
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are  not  taken  in  delido^  and  in  the  aotnal  prosecntion  of  such 
•a  voyage,  the  penalty  is  not  generally  held  to  attach."  ^ 

It  therefoie  follows  that  the  YladiTostock  Prize  Oonrt,  in 
proceeding  on  the  principle  that  a  yessel  is  liable  to  be  confiscated 
after  she  has  conTcyed  contraband  to  a  hostile  port,  decided 
contrary  both  to  modem  continental  maritime  law  as  enunciated 
by  its  greatest  living  exponent,  to  maritime  law  as  enunciated  a 
hundred  years  ago  by  Lord  Stowell,  and  to  Bussian  naval  regu- 
lations of  the  present  day. 

As  to  the  second  consideration  on  which  the  decision  of  the 
Yladivostock  Prize  Court  proceeded,  M.  Sheftel  observed  that 
the  charter-party  was  concluded  a  month  before  the  outbreak  of 
the  war.  He  called  the  attention  of  the  Admiralty  Council  of 
St.  Petersburg  to  the  fact  that  the  Institut  du  Droit  International 
atl  Venice,  in  1896,  laid  down  the  principle  that  the  carriage  of 
contraband,  commenced  before  the  declaration  of  war  and  without 
necessary  knowledge  of  its  imminence,  was  not  punishable.  The 
ship-building  sections  of  our  English  Foreign  Enlistment  Act, 
1870,  s.  8,  only  apply  to  a  state  of  war  actually  existing ;  and 
there  is  clear  ansJogy  between  conveying  and  supplying  a 
contraband  article.  The  loading  and  sailing  of  the  AttanUm^ 
M.  Sheftel  observed,  was  completed  before  the  publication  of  the 
Bussian  rules  according  to  which  coal  was  dedared  contraband. 
These  regulations  appeared  in  the  ZVmet,  Uaroh  1,  1904.  The 
owner  had  even  conveyed  coal  to  YladiTostock  on  another  occa- 
sion. The  mere  suspicion  of  false  destination  is  not  ground 
for  confiscation.  The  ship's  papers  had  the  authority  of  per- 
fectly genuine  proofs  regarding  destination  of  ship  to  which 
they  belonged.  The  owner  of  the  ship  was  the  owner  of  the 
cargo,  and  therefore  the  latter  was  neutral  property.  In  any 
case,  it  should  be  borne  in  mind  that  in  virtue  of  ^e  Declara- 
tion of  Paris,  April  27, 1856,  and  Article  11.  of  the  Marine  Prize 
Begulations  sanctioned  by  the  Tzar,  March,  27,  1895,  a  neutral 
flag  covers  an  enemy's  cargo  provided  it  is  not  contraband. 
Therefore,  even  if  the  cargo  of  coal  was  Japanese  property,  it 
ought  not  to  be  confiscated,  even  though  the  Bnssian  regulations 
regarding  contraband  declared  coal  contraband.  Hostile  destina- 
tion, no  less  than  hostile  quality,  constitutes  a  necessary  element 
in  determining  whether  or  not  a  cargo  falls  under  the  category 
of  contraband.  In  face  of  this  contention  it  seems  impossible  to 
understand  how  the  Admiralty  Court  of  St.  Petersburg,  while 
releasing*  both  vessel  and  cargo,  could  have  held  that  the  ciroum- 
stanoes  justified  the  captors  in  arresting  the  vesseL  On  the  con- 
trary, it  appears  that  such  an  arrest  confiicts  with  maritime  prize 

>  The  Imina,  (1800)  8  C.  Bob.  167, 168. 
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law  BB  it  has  been  nndantood  both  in  England  or  Baana  fo  moro 
than  a  oentniy.  Bnt  ainoe  the  Admiralty  I^ize  CSonrt  did  arritB 
at  this  pazadoxioal  oondnaion,  it  is  aa  difficult  to  nndeiBtand  how 
any  question  of  costs  and  damages  remains  open.  Dr.  Lushiiigtcm 
observed  that  Lord  Stowell  only  awarded  costs  and  damsgee 
where  the  captors  had  been  gnilty  of  wilfdl  misoondaot  or 
vexation.  The  St.  Petersburg  Prize  Oourt,  while  it  ought  to  have 
held  that  the  captors  of  the  AUankm  were  {^ty  of  vezatioas 
oonducti  expressly  decided  that,  in  view  of  the  circumstanoes,  they 
were  justified  in  arresting  the  veeseL  Therefore  the  Admindly 
Ckmrt  of  St.  Petersburg  seems  to  haye  stopped  itself  from  awaxd- 
ing  the  owner  of  the  AUanion  the  costs  and  damages  at  the  handB 
of  the  captors  which  are  due  to  him. 


APPENDIX  a 

The  Question  whether  Proviaixms  are  Ccmtraband^  and 
the  Evidence  and  Memoranda  of  Professtyr  T.  E. 
Holland,  K.C.,  and  Dr.  J.  Westlake,  K.C.,  at  the 
'  Royal  Commission  on  Supply  of  Food  and  Raw 
Material  in  Time  of  War  {Parliamentary  Papers, 
1905). 

Sib  H.  S.  Maihb,  in  1888»  quoted  Sir  James  Caird  as  aaying,  in  a 
paper  pnbliahed  in  the  previous  year,  that  the  food  imported  into 
Great  Britain  during  that  year  wonld  probably  reaoh*  £140,000,000 
in  value.  The  gravity  of  the  sitnation  thus  oreated  in  the  event  of 
the  ontbreak  of  war  between  this  oomitty  and  any  maritime  power 
oonld  only  be  removed,  in  Sir  H.  S.  Maine's  opinion,  by  Great 
Britain  offering  to  the  United  States  to  oonoede  the  immunity  of 
private  property  at  sea  in  time  of  war,  exoept  contraband  of  war, 
in  return  for  the  latter  State  consenting  to  abolish  privateering.^ 
The  unfailing  record  of  statistics  shows  that  the  situation,  con- 
sidered by  Sir  H.  S.  Maine  to  be  one  of  **  unexampled  danger," 
has  become  accentuated.  In  1899,  the  value  of  fhe  imports  into 
this  country  under  the  head  of  food,  drink,  and  tobacco  was 
£210,341,368;  in  1900,  £219,969,854;  in  1901,  £224,761,875;  in 
1902,  £224,403,658 ;  in  1903,  £232,285,146.  The  xeference  to  the 
Bqyal  CSommission  of  1905  was  therefore  both  imminent  and 
essential.  The  Parliamentary  Papers  published  in  connection 
with  it,*  indicate  in  every  line  that  the  Oommission  appreciated 
the  dignity  and  gravity  of  the  oocasicm.  The  last  two  volumes 
oontiun,  in  the  evidence  and  memoranda  of  Professor  T.  E.  Holland 
and  Dr.  J.  Westlake,  a  repertory  of  international  law  such  as  has 
not  been  met  in  a  Blue  Book  since  the  Conference  of  Geneva,  and 
possibly,  since  the  English  reply  to  the  Prussian  Exposition  des 
Motifis  in  the  eighteenth  oentury.  The  memoranda,  in  particular, 
deserve  all  the  commendation  that  a  Yattel,  a  Montesquieu,  or  an 

>  LeefcnM,  "Inteniatioiial  Law,"  tL  p.  120. 
*  ParL  Pap.,  1909,  Noa  261S,  26i4^  2645. 
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Hifltorions  could  bestow  on  Lord  Mansfield's  fiunoiu  doooment 
They  are  truly  *'mie  r^ponse  sans  r6plique'' — ''nn  ezoellent 
moroeau  du  droit  des  gens."  Sir  B.  Phillimore  observes  that,  till 
the  Declaration  of  Paris,  1856,  England,  in  her  treaties  of  peace, 
appears  to  haye  been  silent  upon  dispnted  questions  of  maritime 
international  law.^  One  reason  for  this,  dearly,  is  that  this 
oonntry  has  been  scrapulons  in  fulfilling  her  international  engage- 
ments, and  has  therefore  hesitated  to  declare,  in  time  of  pesoe,  a 
oonstraotion  of  maritime  law  that  it  might  be  impracticable  to 
adopt  in  the  event  of  becoming  a  belligerent.  This  traditional 
tendency  of  English  jnrispradenoe  is  reflected  in  the  memoranda 
of  both  Professor  T.  E.  Holland  and  Dr.  J.  Westlake.  In  the 
direction  of  declaring  maritime  law.  Professor  T.  E.  Holland, 
while  he  admitted  the  significance  of  the  entire  isolation  of 
England  on  the  subject,  merely  made  a  yery  tentative  recom- 
mendation that  this  country  should  join  in  excepting  oonyojed 
yessels  from  visitation  and  search  by  the  cruisers  of  a  belligerent. 
Again,  while  Dr.  J.  Westlake  was  prepared  to  adopt  Sir  H.  8. 
Maine's  suggestion  that  this  country  should  concede  the  inmiunity 
of  private  property  at  sea  in  time  of  war,  with  the  exception  of 
contraband,  he  considered  that  the  concession  ought  only  to  be 
made  if  it  could  be  established  that  the  crews  of  enemy  merchant- 
men would  not  be  useful  in  furthering  the  project  of  invasion. 
It  is  quite  beyond  the  scope  of  this  note  to  do  more  than  draw 
attention  to  ^e  invaluable  repertory  of  the  maritime  law  of 
belligerenoy  recently  furnished  by  Professor  T.  E.  Holland  and 
Dr.  J.  Westlake.  The  evidence  and  memoranda  of  both  authorities 
were  delivered  before  the  outbreak  of  the  Busso^apanese  War. 
IVofessor  T.  E.  Holland  considered  that  it  was  a  great  question 
whether  the  rules  of  international  law  would  stand  a  great  stress. 
Mr.  Hall,  it  may  be  remembered,  anticipated,  in  the  Introduction 
to  the  last  edition  of  his  *' International  Law,"  that  the  next 
great  war  would  be  unscrupulously  waged.  It  is  at  least  possible 
to  regard  the  Busso-Japanese  War  as  fulfilling  either  presage,  and 
to  cite  Professor  F.  De  Martens  as  a  witness  to  the  fact.'  In  that 
war,  neutral  waters  were  made  the  basis  of  belligerent  operatioDS 
on  a  scale  that  transcended  anything  that  occurred  in  those  events 
of  the  American  Civil  War,  on  which  the  Oeneva  Oonferenoe 
adjudicated.  Even  a  perverse  construction  of  the  much-vexed 
passage  of  Bynkershoek  oould:  not  justify  incidents  like  the  fiist 
torpedo-boat  attack  on  Port  Arthur,  or  the  Ghemulpho  or  Chifu 
incidents.  According  to  Professor  F.  De  Martens,  never  befoie 
has  such  a  war  been  waged ;  the  greatest  battles  of  modem  times 

^  **  International  Law,"  r6L.  iu.  a.  582. 
'  North  AiMrkan  Review,  November,  1905. 
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have  been  waged  on  neutral  territory.  It  is  neoessary  to  revert 
at  least  ninety  years  to  find  a  oonsoientions  parallel  to  the  Treaty 
of  Fortsmoatii,  in  so  far  as  it  was  a  treaty  oonoluded  without  the 
previous  declaration  of  an  armistice.  Further,  what  is  possibly  even 
of  more  moment,  the  naval  regulations  of  a  belligerent,  and  not 
international  law,  have  exclusively  determined  the  decisions  of 
Prize  Courts.  Professor  T.  E.  Holland,  in  giving  his  evidence 
before  the  Boyal  Commission  about  three  months  before  the  out- 
break of  the  Busso^apanese  War,  considered  that  Prize  Courts 
would  be  likely  to  uphold  international  law  to  some  extent  in 
the  teeth  of  national  opinion.  Yet  during  the  Busso-Japanese 
War,  he  admitted,  speaking  as  a  witness  to  fact,  that  the  decisions 
of  Bussian  Prize  Courts  were  perversely  wrong ;  a  conclusion  that 
no  euphemism  can  render  oonsistent  with  their  having  observed 
the  slightest  regard  for  international  law.  The  Busso-Japanese 
War  has  further  had  the  effect  of  entirely  refuting  the  view  that 
a  restricted  category  of  contraband  is  adopted  on  the  Continent. 
On  the  contrary,  as  a  witness  to  fact,  Professor  T,  E.  Holland 
observed  that  Bussia  classed  articles  as  absolute  contraband  that 
had  previously  not  even  been  considered  conditional  contraband 
on  the  Continent  While  it  must  be  admitted  that  the  Busso- 
Japanese  War  is  exceptional,  the  question  is  whether  it  will 
remain  so.  Professor  F.  De  Martens,  who  exhausts  both  eloquence 
and  learning  in  insisting  on  the  exceptional  character  of  the 
Busso-Japanese  War,  does  not  once  suggest  that  such  irregulari- 
ties will  never  occur  again,  a  fact  of  some  significance.  Dr.  J* 
Westlake,  in  giving  his  evidence  before  the  Boyal  Commission, 
considered  that  reliance  on  international  law  would  have  to  be  a 
very  qualified  one  in  any  war  in  which  this  country  was  engaged. 
If  any  inference  can  be  drawn  from  the  Busso-Japanese  War,  tMs 
conclusion  is  indubitable.  The  occasion  of  the  recent  contest  was 
diplomatic  failure  and  augmentation  of  military  and  naval  forces. 
It  was  considered  before  the  Boyal  Commission  that  the  probable 
causes  of  war  in  our  times  are  diplomatic  failures,  not  acts  of 
aggression.  But  diplomatic  failures  arising  from  requisitions  for 
an  explanation  as  to  increased  armaments  were  the  exciting  causes 
of  the  Great  War  at  the  end  of  the  eighteenth  century.  In  1793, 
M.  Chauvelin,  the  French  ambassador,  required  explanations  from 
the  British  Government  as  to  the  reason  for  the  augmentation  of 
its  military  and  naval  forces,  and  this  led  to  the  great  struggle  of 
the  wars  of  the  French  Bepublic  and  the  French  Empire.^  Dr.  J. 
Westlake,  in  giving  his  evidence  before  the  Boyal  Commission, 
gave  a  very  learned  opinion  that  induces  the  essential  condusion 
that  virtually  the  political  environment  of  1793  may  reproduce 

'  Sir  B.  Phillimore'a  "^Intemational  Law,"  toL  L  s.  212,  p.  226. 
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itself,  sinoe  he  ooxuridered  that  England  would  only  be  involTed  in 
war  if  there  were  a  great  politioal  oonYnlaion;  and  in  that  event 
more  than  one  of  the  bi^^r  States  wonld  be  allied  against  os.  It 
is  doubtless  necessary,  in  oonstming  these  conolnsions  of  Dr. 
Westlake,  to  take  into  oonsideration  the  military  lessons  of  the 
Bnsso-Japanese  War.  It  is  further  a  question  of  puUio  policy, 
not  of  public  international  law.  It  is  more  certain  that  fotaie 
wars  will  be  unscrupulously  waged  than  that  they  will  occur  at 
alL  The  undue  growth  of  armaments  may  be  hoped  to  be  corrected 
at  the  approaching  convention  of  the  Hague  Permanent  Court  of 
Arbitration.  ^  Cadit  quaestio,''  apparently,  in  view  of  the  memo- 
randum of  Professor  T.  K  Holland,  written  in  1903  for  the  Boyal 
Commission  that  privateering  will  not  be  revived.  It  is,  how- 
ever, Tery  difficult  to  derive  much  consolation  from  this  &ot, 
assuming  that  the  first  article  of  the  Declaration  of  Paris,  though 
not  infringed,  was  certainly  evaded  by  Bussia  in  1904-5.  It 
appears,  as  Professor  T.  K  Holland  observed  during  the  sitting  of 
the  Boyal  Commission,  that  the  Confederacy  did  issue  some  letterB 
of  marque  in  the  American  Civil  War.^  But  these  privateen 
were  all  fitted  out  in  the  ports  of  Confederacy,  and  therefore  none 
of  the  vessels  whose  operations  engaged  the  attention  of  the 
Geneva  Conference  were  privateers.*  Professor  T.  E.  HoUand 
considers  that  vessels  are  not  privateers  when  their  officevB  are 
naval  officers  antecedently.  The  classical  instance  of  the  Alabama 
shows  that  a  commissioned  commerce  destroyer  is  as  efficient  as  a 
privateer  could  possibly  be.  It  is  of  some  interest  to  observe  that 
the  Boyal  Commission  declined  to  consider  that  the  sncoeesfal 
depredations  of  the  Confederate  cruisers  constituted  any  exception 
to  the  rule  that  command  of  the  sea  is  a  condition  precedent  to  a 
successful  attack  on  oonmierce.  Their  reasons  appear  to  be  that 
the  success  of  the  Alabama  was  popularly  exaggerated,  and  that 
the  moral  e£fect  she  produced  could  not  be  repeated  under  the 
modem  conditions  of  steamer  merchant  vessels.  It  is  of  some 
interest  to  note  that  this  view  is  directly  opposed  to  a  dictum  of 
Lord  Clarendon,  the  statesman  of  the  second  decade  to  the  Queen's 
reign  who  declared  that  steam  terribly  enhanced  the  dangerB  of 
commerce  destroying.  Assuming  the  figures  of  the  Boyal  Com- 
mission as  to  the  number  of  ocean-going  steamers  which  virtoally 
compose  the  British  mercantile  marine  at  the  present  day,  and  m 
to  tiie  number  of  seizures  made  by  the  AldbamOf  it  must  be 
admitted  that  a  future  enemy  of  this  country,  who  possessed  forty 
such  vessels  as  thciUa&afiia,  could  literally  annihilate  our  mercantile 

»  Of.  **PapeTBielatingto  the  Treaty  of  Washington,'' ToLi^*' GeneraAifaiti*- 
tion,"  a»n.  State  Papers,  p.  215. 

'-Ibid.,  nipfa,  p.  84,  where  it  Is  expienly  stated  that  the  ogmmiwfcwi  wsot 
oat  from  England— from  a  hranoh  of  the  insurgent  Kavy  Department. 
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marine.^  The  Boyal  Commission  farther  aasomed  that  the 
Federal  nayy  entirely  devoted  its  attention  to  the  blockade  of  the 
southern  States,  and  did  not  devote  any  attention  to  the  Alabama. 
Aooording  to  a  statement  in  the  Ttsnet  in  1863,  the  Federal  Nayy 
Department  at  that  date  had  detailed  sixteen  yessels  to  destroy 
the  Alabama,  and  it  jtbm  daimed  in  addition  that  they  all  equalled 
the  Alabama  in  speed  and  annament,  though  perhaps  allowanoe 
^was  to  be  made  for  the  ezoeptional  sailing  qualities  of  that  yesseL 
This  statement  seemed  to  have  been  made  on  some  authority,  and 
deriyes  strange  oonfirmation  in  the  faot  that  the  list  giyen  in  1863 
of  the  Federal  war  yessels  detailed  to  destroy  the  Alabama  in- 
cluded the  Keanage^  by  which  she  was  destroyed  in  June,  1864. 

A  comparison  of  the  memoranda  of  Professor  T.  E.  Holland 
and  Dr.  J.  Westlake  reyeals  the  interesting  fact  that  while  the 
former,  on  the  whole,  is  inclined  to  think  that  this  country  should 
assert  the  rights  of  a  maritime  belligerent,  the  latter,  like  His- 
torious,  belieyes  that  it  should  adopt  the  policy  of  asserting  the 
rights  of  maritime  neutrals.  Thus  Professor  T.  E.  Holland  entirely 
declined  to  consider  the  immunity  of  private  property  at  sea  as  a 
practical  proposal.  Dr.  J.  Westlake,  on  the  other  hand,  is  inclined 
to  adopt  it,  though  great  weight  is,  no  doubt,  to  be  attributed  to 
his  reservations.  In  view  of  the  faot  that  little  more  than  two 
months  after  he  gave  his  evidence  before  the  Boyal  Oommission  a 
war  broke  out  in  which  provisions  were  declared  absolute  contra- 
band by  one  belligerent,  and  conditional  contraband  by  the  other, 
a  very  significant  incident  occurred  when  Dr.  Westlake  was  giving 
evidence.  He  mentioned,  as  a  circumstance  carrying  great  weight 
with  him,  that  Professor  Brusa,  at  the  meeting  of  the  Institute  of 
International  Law  at  Venice  in  1896,  "a  very  competent  inter- 
national lawyer"  held  that  in  treating  rice  as  contraband,  the 
French,  in  1885,  might  perhaps  be  justified.  In  principle.  Dr. 
Westlake  considered  that  the  extent  to  which  we  are  dependent 
on  oversea  supplies  radically  differentiates  the  actual  situation 
from  that  which  existed  in  the  times  when  our  historic  demeanour 
on  the  questions  of  international  law  connected  with  naval  war 
was  adopted.  Therefore  the  policy  of  this  country  with  regard  to 
international  law  should  in  future  be  directed  rather  towards  the 
maintenance  and  reasonable  enlargements  of  natural  rights  than 
towards  the  maintenance  and  enlargement  of  belligerent  rights. 
It  is  difficult  to  refrain  from  observing  that  the  right  of  blockade, 
which  Dr.  Westlake  regards  as  the  bulwark  of  our  maritime  ascen- 
dency, and  as  even  necessary  for  our  national  existence,  has  always 

•  For  the  pmpoaeB  of  the  GomminioQ  the  Britiflh  meraantile  marine  oonflists 
w^2000  ooean-going  steamen,  only  veeeelB  of  over  1500  tons  being  inclodedL 
The  Alabama  kept  the  aea  for  twenty-one  months,  and  her  oaptnies  averaged  over 
thzeeamonth.  ^  — »  ^  ^ 


476  APPENDIX. 

been  regarded,  from  Lord  Stowell's  time,  as  involving  Che  greatest 
encroachment  on  neutral  rights  allowed  by  intematianal  law.  A 
nation  which  insisted  on  a  large  oonstmotion  of  the  right  of 
blockade,  and  yet  claimed  to  enlarge  the  sphere  of  neutral  right, 
would  dearly  render  itself  liable  to  the  charge  of  inconsistenoy, 
if  not  to  that  of  inmncerity.  Again,  since  the  incidence  of  the 
penalty  for  breach  of  blockade  fidls  on  all  articles,  whether  hdlid 
M9U$  or  padfid  umu,  whether  they  are  exported  or  imported,  the 
exercise  of  the  right  of  blockade  is  totally  destructive  of  any 
admission  of  the  immunity  of  priyate  property  at  sea  in  time  of 
war.  The  acceptance  of  both  principles  would,  of  course,  leave 
unimpaired  the  right  of  a  belligerent  to  intercept  contraband  m 
IroMtte  to  his  enemy.  This  consequence  does  not  appear  to  have 
been  contemplated  by  Dr.  Westlake,  who  seems  to  advocate  the 
abolition  of  the  law  of  contraband.  Neither  the  evidence  taken 
before  the  Commission  nor  his  memorandum  affords  the  slightest 
ground  for  the  supposition  that,  like  Hfibner  and  Dr.  J.  Westlake, 
Professor  T.  E.  Holland  is  prepared  to  advocate  the  abolition  of 
the  law  of  contraband.  With  Hf&bner  the  abolition  of  contraband 
was  rather  an  involuntary  consequence  of  his  theory  than  an 
express  renunciation.  The  fact  that  the  historic  champion  of 
neutrality  impUcitly  abolished  the  doctrine  of  contraband  bae 
interest  in  connection  with  the  recently  expressed  views  of  Dr. 
WesUake. 

In  the  view  of  Dr.  Westlake,  this  country  cannot  logically 
repudiate  the  Declaration  of  Paris,  because  by  her  adherence  to 
the  Declaration  she  has  admitted  that  the  law  was  uncertain. 
This,  clearly,  was  not  the  view  in  the  eighteenth  oentuiy,  as  ex- 
pressed in  the  Duke  of  Newcastle's  answer  to  the  Prussian  memo- 
rial concerning  neutral  ships,  which  is  admittedly  one  of  the 
most  admirable  repertories  of  international  law.  In  this  reply 
Lord  Mansfield  considered  that  the  oontraxy  of  the  doctrine  free 
ships  f^  goods  **  was  too  clear  to  admit  of  being  disputed."  ^  Sir 
B.  PhiUimore  considered  the  Declaration  of  Paris  an  anomalons 
declaration  which  had  no  natural  connection  with  the  Treaty  of 
Faria  This  writer  indubitably  disagrees  with  Dr.  Westlake's 
view  that  maritime  law,  before  the  Declaration,  was  uncertain. 
Sir  B.  Phillimore  expressly  says  that  at  the  Declaration  of  Paris* 
Great  Britain  abandoned  one  of  the  most  certain  and  highly  valned 
of  belligerent  rights,  namely,  the  right  of  confiscating  enemies' 
goods  found  on  board  neutral  vessels.'  Sir  B.  Phillimore  seems 
to  consider  that  the  Declaration  is  not  a  treaty.^    The  silence  so 

»  «  OoUaotanea  Jnrldioa,"  voL  i.  p.  146. 

>  Phillimore's  << International  Law,"  toI.  ilL,  piefiuM  z.,  a  10;  and  ibid., ti^/K 
p.  294. 
•  Bupn^effl. 
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BtndiotiBly  preserved  by  England  in  all  her  treaties  declaring  war 
upon  the  dispnted  questions  of  maritime  law  does  not  seem  to 
justify  the  oonolnsion  that  it  was  regarded  as  imoertain  in  thia 
oonntry.  Aooording  to  the  analogies  of  mnnioipal  law,  the  oon- 
Tiotion  of  the  nnoertainty  of  the  law  is  always  followed  by  an 
attempt  to  dedare  it.  Bnt  this  opnntry  never  attempted  to 
dedare  maritime  international  law  till  1856. 


APPENDIX  H. 

The  Changed  Attitude  of  Russia  on  Absolute  and 
Conditional  Contraband. 

Tax  following  appeared  in  the  2V«et,  NoTomber  28, 1904 :- 

**  At  a  reoent  meeting  of  the  LiTeipool  Ohamber  of  Commeroe, 
Ur.  F.  E.  Smith  deliverod  an  address  on '  Oontrabcmd  of  Wan'  A 
lesolntion  was  adopted  on  the  subjeot,  and  representatioiiB  were 
made  to  Lord  Lansdowne,  from  whom  the  seoretaxy  to  the  Chamber 
has  reoeiyed  the  following  reply:" — 

"Fareign  Offiee,  November  25, 1901. 

^  Sib, — ^I  have  laid  before  the  Uarqnis  of  Lansdowne  your  letter 
of  the  19ih  inst,  in  whioh,  by  direotion  of  the  Coonoil  of  die 
IdTorpool  Chamber  of  Commeroe,  yon  ask  for  a  more  definite 
statement  as  to  the  position  whioh  his  Majesty's  (Jovemment  has 
taken  np  with  the  Knssian  Government  with  respect  to  ooiitrt- 
band  of  war,  and  in  partioolar  as  to  what  articles  besides  food 
stofb  are  to  be  conditionally  contraband,  and  whether  coal,  cotton, 
and  madiinery  come  under  this  category. 

**  Communications  on  this  subject  are  still  passing  between  the 
two  Governments,  and  Lord  Lansdowne  is  not  at  present  in  e 
position  to  add  materially  to  the  statement  which  has  already 
been  made  publia  His  Majesty's  Government  have,  as  you  are 
aware,  from  the  first  objected  to  the  extension  of  the  doctrine  of 
contraband  of  war  under  which  such  artides  as  coal,  cotton,  and 
macdiinery  have  been  classed  as  uncondLtionally  contraband,  and 
they  adhere  to  the  opinion  which  they  have  expressed  on  this 
point.  The  Bussian  Grovemment  have,  however,  not  as  yet 
shown  any  disposition  to  regard  coal  otherwise  than  as  auo- 
lute  contraband,  or  to  yield  to  the  representations  which  his 
Majesty's  ambassador  has,  as  you  are  aware,  addressed  to  them  on 
the  subject  of  raw  cotton.  With  regard  to  machinery,  the  wording 
of  the  decision  of  the  prize  court  in  regard  to  certain  machinery 
on  board  the  Calchoi  confirms  the  view  that  it  will  be  liable  to 
condemnation  if  any  is  proved  to  be  intended  for  warlike  use. 

**  His  Majesty's  Government  have,  as  already  indicated  on  more 
than  one  occasion,  stated  that  they  woxild  not  consider  themselves 
bound  to  recognize  as  valid  any  decision  confirmed  by  the  priae 
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oourta  of  last  resort  which  might  be  inoonsistent  with  well- 
established  prinoiples  of  international  law,  and  they  will  strenuously 
support  daims  for  compensation  put  forward  by  British  subjects 
whose  interests  have  suffered  in  consequence  of  any  such  decisions. 
It  is  proper  to  bear  in  mind  that  since  the  date,  in  September  last, 
when  the  Bussian  Qovemment  issued  supplementary  instructions 
to  their  nayal  officers,  the  ri^ht  of  visit  and  search  has  not  been 
exerdsed  in  a  manner  to  which  his  Majesty's  Government  could 
reasonably  take  exception.  A  Parliamentary  paper  comprising 
the  correspondence  which  has  taken  place  in  regard  to  these 
questions  will  be  issued  at  an  early  date. 

**  I  am,  Sir,  your  most  obedient,  humble  servant, 

«*P.  H.  OAMPmSLL." 

It  has  been  endeavoured  to  show,  in  a  previous  portion  of  this 
work,  that  the  effect  of  the  Bussian  declarations  regarding  con- 
traband, is  to  annul  the  second  article  of  the  Declaration  of  Paris, 
and  that  perfect  liberty  of  neutral  nations  to  trade  in  ordinary 
goods  which  have  no  relation  to  war,  any  attempt  to  interrupt 
^  which  Yattel  denounces  as  '*a  flagrant  injuty."^     Bussia  has 

1^  attempted  nothing  less,  since  her  regulations  declaring  contraband 

^i  pronounced  certain  commodities  to  be  absolute  contraband  which, 

^  by  continental  maritime  jurisprudence,  have  not  even  been  con- 

sidered conditionally  contraband. 

The  best  comment  on  the  foregoing  communication  from  the 

Foreign  Office  is  the  letter  of  Professor  T.  E.  Holland,  in  which, 

after  discussing  Bussian  Prize  Law  and  the  destruction  of  neutral 

>  vessek  without  the  adjudication  of  a  prize  court,  he  observed 

^  {Time$t  August  6, 1904)— 

'^.  '*  A  far  more  important  question  is,  I  venture  to  think,  raised 

^  by  the  Bussian  list  of  contraband,  sweeping,  as  it  does,  into  the 

'^  category  of  *  absolutely  contraband  articles/  things  such  as  pro- 

visions and  coal,  to  which  a  contraband  character,  in  any  sense  of 
^.  the  term,  has  usually  been  denied  on  the  continent,  while  Great 

'  Britain  and  the  United  States  have  admitted  them  into  the 

category  of  conditional  contraband  only  when  shown  to  be  suit- 
^  able  and  destined  for  the  armed  forces  of  the  enemy  or  for  the 

^.  relief  of  a  place  besieged.  Still  more  unwarrantable  is  the  Bussian 

'  claim  to  interfere  with  the  trade  in  raw  cotton.    Her  prohibition 

of  this  trade  is  wholly  unprecedented,  for  the  treatment  of  cotton 
during  the  American  OivQ  War  will  be  found  on  examination  to 
have  no  bearing  on  the  question  underi  consideration.  I  touch 
to-day  upon  this  large  subject  only  to  express  the  hope  that  our 
(Government,  in  concert,  if  possible,  with  other  neutral  govern- 
ments, has  communicated  to  that  of  Bussia,  with  reference  to  its 
;  list  of  prohibited  articles,  a  protest  in  language  as  unmistakable 

;  as  that  employed  by  our  Foreign  Office  in  1885.    *  I  regret  to 

have  to  inform  you,  M.  TAmbassadeur,'  wrote  Lord  Granville, 

1  **  Droit  des  Gcos,"  I.  iii.  e.  riL  a.  112. 
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*  tb*i  her  Majeiiy'B  Gavemment  f eid  oompdied  to  take  exoeptmn 
to  the  propoeed  meMiue,  as  thej  oaimot  admit  ibat^  conaigtently 
with  tJie  law  and  practioe  of  wationi^  and  with  the  rights  of 
neutrals,  provisions  in  general  can  be  treated  as  oontiahand  of 
war/  A  timely  warning  that  a  claim  is  inadmissible  is  sniely 
preferable  to  wuting  tifi  bad  feeling  has  been  aronsed  by  the 
concrete  application  of  an  objectionable  doctrine.** 

The  only  result  of  the  protest  seems  to  be  that  Biuria 
took  provisions  and  perhaps  maohineiy  out  of  her  categoiy  of 
absolute  contraband.  Coal  and  raw  cotton  remained*  as  b^ne, 
absolute  contrab%nd  under  the  Bosnan  regulations  declaring  con- 
traband. Yet»  as  has  been  seen,  Bussis,  during  the  West  Afiriom 
Conference  of  18W— 

**Took  occasicn  to  disMut  vigorously  from  the  inclusion  of  coal 
among  the  articles  contraband  of  war,  and  declared  that  she  wooU 
categoricdly  refuse  her  consent  to  any  articleB  in  any  treaty, 
conTocation,  or  instroment  whatever  whidi  would  imply  its 
recognition  as  such.''  ^ 

Yfiih  regard  to  Professor  T.  E.  Holland's  observation  that  the 
treatment  of  cotton  during  the  American  Civil  War  has  no  bear- 
ing on  the  action  of  Bosna  during  the  late  war  declaring 
cotton  absolute  contraband,  it  may  be  recalled  that  the  view  on 
which  the  Fedei|d  (Jovemment  dedared  cotton  contraband  was 
that  it  took  the  place  of  money.  The  Confederate  Government 
ezpresdy  prohibited  the  sale  of  cotton  during  the  Civil  War, 
except  to  furnish  the  sinews  of  war.' 

It  is  dear,  therefore,  that  it  is  impossible  to  institute  any  com- 
parison between  the  two  cases.  During  the  Civil  War  the 
Federals  dedared  raw  cotton  exported  from  the  Confederate  States 
contraband  when  it  had  been  appropriated  as  the  property  of  the 
other  belligerent  Government.  During  the  late  Busso-Japaneee 
War,  Bussia  has  declared  imported  raw  cotton  contraband.  As 
imports  have  to  be  paid  for,  the  practical  consequence  of  the 
Bussian  prize  regulations  appears  to  be  to  maintain  rather  than 
to  reduce  the  peconiary  resources  of  Japan.  Lord  Granville's 
protest,  to  which  Professor  T.  E.  Holland  referred  in  the  above 
letter,  was  made  to  the  French  Ambassador  when  Franoe  sought, 
during  her  hostilities  in  1885  with  China,  to  dedare  rice  contnir 
band.'  It  is  there  stated  that  shipments  of  rice  were  entirely 
stopped  by  fear  of  capture. 

1  Hall's  *'  Interactional  Law,**  pt  it.  e.  ▼.  p.  680,  refemng  to  Pari.  FiiWfi, 
"Africa,".  No.  iv.  1885, 182. 
«  Ibid.,  4th  ed.,  pt.  iv.  c.  y.  p.  esa  •  Ibid.,  4th  ed.,  pt  t.  e.  t.  p.  888. 
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The  aathors  are  indebted  to  the  editor  of  the  Times  for  the 
following  text,  translation,  and  comparative  analysis  of  the 
Report  of  the  North  Sea  Commission : —  ^ 

TEXT  OP  THE  EEPOBT. 

After  annoxinoing  that  the  sitting  had  began.  Admiral  Founder, 
the  presiding  Gommissioner,  proceeded  without  farther  preface  to 
read  the  report.    It  ran  thus : — 

BaFPOBT  DBS  Ck)MMISSAIBES  fTABLI  OoiSIFOBMjfiMEirr  1  l' ARTICLE  6  DB 
LA  D&LABATION  DB  SAINT-Pl^TEBSBOITBa  DU  12  (26)  NOYEMBBE,  1904. 

ler.  Les  Commissaires,  aprte  on  examen  minatieax  et  prolong^ 
de  I'ensemble  des  faits  parvenus  k  lear  oonnaissance  sar  Tincident 
soumis  k  lear  enqa^te  par  la  Declaration  de  Saint-F^tersboarg  da 
12  (25)  Novembre,  1904,  ont  proc6cK  dans  ce  rapport  k  an  ezposd 
analytiqae  de  ces  faits  saivant  lear  enchainement  rationneL 

En  £&isant  oonnaftre  les  appreciations  dominantes  de  la  Oom- 
mission  en  chaque  point  important  on  d6cisif  de  cet  exposS  som- 
maiie,  ils  pensent  avoir  mis  sofElsamment  en  lami^re  les  causes  et 
les  consequences  de  Tincident  en  question  en  mSme  temps  que  les 
responsabilites  qui  s'en  dSgagent. 

2.  La  seconde  escadre  Busse  de  la  flotte  du  Pacifique,  sous  le 
oonmiandement  en  chef  du  Yice-Amiral  Aide-de-camp  General 
Bojdestvenskj,  mouillait  le  7  (20)  Octobre,  1904,  auprte  du  Cap 
Skagen  avec  Fintention  de  faire  du  charbon  avant  de  oontinuer  sa 
route  pour  TExtrdme-Orient. 

n  paraft,  d'aprte  les  depositions  acquises,  que,  dte  le  depart  de 
I'escadre  de  la  rade  de  B^val,  I'Amiral  Bojdestvenskj  avait  fait 
prendre  des  precautions  minutieuses  par  les  biitiments  places  sous 
ses  ordres  afin  de  les  mettre  pleinement  en  etat  de  repousser 
pendant  la  nuit  une  attaque  de  torpilleurs,  soit  k  la  mer  soit  au 
mouillage. 

^  TimeSt  February  27, 1905. 

2  I 
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Ces  prteantioxus  semblaient  jnfitifitoi  par  las  nombreiues  in- 
formations des  Agents  da  Qouvemement  Imperial  an  snjet  de 
tentatives  hostiles  k  redonter,  et  qui,  selon  tontes  YraisemblanoeB, 
devaient  ae  piodnire  sons  la  forme  d'attaqnes  de  torpillenrs. 

En  ontre,  pendant  son  s6jonr  k  Skagen  TAmiral  BojdeBtvensky 
avait  6t6  averti  de  la  pr^senoe  de  bAtiments  suspects  sor  la  odto  de 
Norvdge.  II  avait  appris,  de  pins,  par  le  Commandant  dn  trans- 
port Bakan,  arrivant  dn  nord,  que  celni-oi  avait  apergn  la  nnit 
prteddente  qnatre  torpillenrs  ne  portant  qn'nn  senl  fen  et  en  tdte 
demftt. 

Ges  nonvelles  d^oiddrent  T Amiral  k  avanoer  son  depart  de  yingt- 
qnatres  benres. 

3.  En  cons6qnenoe,  cbaonn  des  six  6ohebns  distinots  de  rescadie 
appareilla  s6par6ment  4  son  tonr  et  gagpia  la  Mer  dn  Nord,  inde- 
pendamment,  dans  Tordre  indiqn6  par  le  rapport  de  TAmiial 
Bojdestvensky;  oet  offider  g6n6ral  commandant  en  personne  le 
dernier  Echelon  form6  par  les  qnatre  nouToanx  onirasste  Pnue 
Sonporoff^  Empereur  Alexandre  iZT.,  Borodino,  Ord,  et  le  transport 
Anadifr. 

Oet  ^belon  qnitta  Skagen  le  7  (20)  Ootobre  4  10  henres  dnsoir. 
La  Vitesse  de  12  noends  ffit  presoiite  anx  deux  premiers  SchelonS) 
et  celle  de  10  ncends  anx  6obelons  snivants. 

4.  Entre  1  benre  30  et  4  benres  15  de  Taprdsmidi  dn  lendemain, 
8  (21)  Ootobre,  tons  les  '6cbelons  de  Fesoadre  fnrent  orois^  sno- 
oessivement  par  le  vapenr  Anglais  ZSro^  dont  le  Capitaine  examina 
aTOO  assez  d'attention  les  diSSrentes  nnit^  ponr  permettre  de  les 
reconnattre  d'aprte  la  description  qn'il  en  fit. 

Les  r6snltats  de  ses  observations  sent  oonformes  d'ailleQis  en 
g6n6ral  anx  indications  dn  rapport  de  TAmiral  Bojdestvenskj. 

5.  Le  dernier  navire  crois^  par  le  Ziro  6fcait  le  Kamchatka,  d'aprb 
la  description  qn'il  en  donna. 

Ce  transport,  qni  formait  primitivement  gronpe  avec  le  Dmiri 
Donahoi  et  le  V Aurora,  se  tronvait  done  alors  attard6  et  iaoU  h 
nne  dizaine  de  milles  environ  en  arri^  de  Tescadre ;  il  avait  ktk 
oblig6  de  diminner  de  vitesse  k  la  snite  d'nne  avarie  de  macbine. 

Oe  retard  aocidentel  f^t  pent-^tre  la  canse  inoidente  des  6y6ne- 
ments  qni  snivirent. 

6.  Vers  8  benres  dn  soir,  en  effet,  ce  transport  rencontra  le  Uti- 
ment  Sn^ois  Aldebaran  et  d'antres  navires  inconnns,  qn'il  canonna 
sans  donte  par  snite  des  pr^oocnpations  qne  Ini  cansaient  dans  les 
ciroonstanoes  dn  moment  son  iaolement,  ses  avaries  de  machine  et 
son  pen  de  valenr  militaire. 

Qnoiqn'il  en  soit,  le  Commandant  dn  Kamchaika,  transmit  4  8 
benres  45  k  son  Commandant-en-cbef  par  la  t^l^grapbie  sans  fil  an 
snjet  de  cette  rencontre,  I'information  qn'il  6tait  "  attaqn6  de  tons 
odtes  par  des  torpillsnrs." 
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7.  Four  86  rendre  oompte  de  la  part  que  oette  nonvelle  put  prendre 
dans  l68  determinations  nlt^rienreB  de  TAmiral  BojdeBtvensky,  il 
fant  oonEdd^rer  que  dans  see  provisions  les  torpillexmi  aasaillants, 
dont  la  prdsenoe  Ini  6tait  aind  signalOe,  k  tort  on  k  raison,  i 
nne  oinqnantaine  de  milles  en  airi^  de  rOohelon  des  Taiaseanx 
qn*il  oommandait,  ponvaient  le  rejoindre  poor  Pattaqner  k  son  tonr 
Ters  1  henre  dn  matin. 

Oette  information  dOoida  PAmiral  Bojdeetvensky  k  signaler  k 
86S  bfttiments  vers  10  henres  dn  soir  de  redonUer  de  vigilance  et 
de  s'attendre  k  nne  attaqne  de  torpillenrs. 

8.  A  bord  dn  Sauvoroff  PAmiral  avait  jng6  indispensable  que 
Pnn  des  deux  offioiers  snpOrienrs  de  son  6tat-major  fUt  de  qnart  sar 
la  passerelle  de  oommandement  pendant  la  nnit  afin  de  snrveiller, 
k  sa  plaoe,  la  marohe  de  Pesoadre  et  de  le  prOvenir  imm6diatement 
s'il  se  prodnisait  qnelqn'inoident. 

A  bord  de  tons  les  bfttiments,  d'aillenrs,  les  ordres  permanents  de 
PAmiral  presorivaient  que  Poffioier  ohef  de  qnart  Otait  antoris6  k 
onvrir  le  fen  dans  le  oas  d'nne  attaqne  6vidente  et  imminente  de 
torpillenrs. 

8i  Pattaqne  venait  de  Pavont  il  devait  le  fidre  de  sa  propre 
initiative,  et,  dans  le  oas  oontndre,  beanoonp  moins  pressant,  il 
devait  en  r^ftrer  k  son  Commandant. 

An  snjet  de  oes  ordres  la  majority  des  GommissaireB  estime  qn'ils 
n*avient  rien  d'ezoessif  en  temps  de  gnerre,  et  partionlidrement 
dans  les  ciroonstanoes,  qne  PAmiral  Bojdestvensky  avait  tout  lien 
de^  oonsidOrer  oomme  trte  alarmantes,  dans  Pimpo6sibilit6  oti  il  se 
tronvait,  de  oontrdler  Pezaotitnde  des  avertissements  qn'il  avait 
re^ns  dee  Agents  de  son  Gonvemement. 

9.  Vers  1  henre  dn  matin  le  9  (22)  Ootobre,  1904,  la  nnit  6tait  k 
demi  obsonre,  nn  pen  voil6e  par  nne  brume  16gdre  et  basse.  La 
Inne  ne  se  montrait  qne  par  intermittenoes  entre  les  nnages.  Le 
vent  sonfihit  mod6r6ment  dn  snd-est,  en  sonlevant  nne  longne 
honle  qni  imprimait  anx  vaisseanz  des  ronlis  de  5  degrte  de 
ohaqne  bord. 

La  rente  snivie  par  Pesoadre  vers  le  sndonest  devait  condnire  les 
denx  demiers  Oohelons,  ainsi  qne  la  snite  des  6v6nements  Pa 
pronv6,  k  passer  k  prozimit6  dn  lien  de  p6ohe  habitnel  de  la 
flottille  des  ohalntiers  de  Hull,  oomposOe  d'nne  trentaine  de  oes 
petits  bfttiments  k  vapenr  et  oonvrant  nne  6tendne  de  qnelqnes 
milles. 

n  rtenlte  des  depositions  oonoordantes  des  tOmoins  Britanniqnes 
qne  tons  oes  bateaux  portaient  lears  fenx  r6glementaires  et  ohaln- 
taient  oonformOment  ft  lenrs  regies  nsuelles,  sous  la  oondnite  de 
leur  mattre  de  pOohe,  suivant  les  indications  de  fiis6es  oonven- 
tionnelles. 

10.  D'aprte  les  communications  revues  par  la  tflegraphie  sans 
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fil,  rien  d'anormal  n*aTait  6t6  signal^  par  lea  edielons  qui  piM 
daient  oeloi  de  rAoiiral  Bojdestvenfiky  en  fzanohisaant  oes  pazages. 
On  a  sn  depnis,  notammenty  que  rAmiral  FolkerBam,  ayant  6U 
oondnit  k  oontonmer  la  flottiUe  dans  le  nord,  6claira  de  trte  pidfl 
avec  see  projeotenrs  ^leotriques  les  chalntiers  les  plna  voifiins  et, 
les  ayant  reoonnns  ainsi  pour  des  b&timents  inoffensifs,  oontinua 
tranqnillement  sa  route. 

11.  Cest  pen  de  temps  aprds  qn'arrivai  iA  son  tonr,  k  ^roximit^ 
dn  Hen  de  p^he  des  chalntiers,  le  dernier  Echelon  de  I'esoadie  con- 
duit par  le  Souvoroff^  battant  pavilion  de  rAmiral  Bojdestvensky. 

La  route  de  oet  Echelon  le  oonduisait  k  pen  prte  but  le  gios  de  la 
flottille  des  chalntiers,  qu'il  allait  done  dtre  obligS  de  contoumer, 
mais  dans  le  sud,  quand  Tattention  des  offiders  de  service  snr  les 
passerelles  du  Souvaroff  fut  attir^  par  nne  fusee  verte  qui  lee 
mit  en  defiance. 

Cette  fus6e,  lanc6e  par  le'mafire  de  pdche,  indiquaitjen  rMit^, 
suivant  leurs  conventions,  que  les  chalntiers  devaient  draguer  le 
c6t6  tribord  an  vent. 

Presqne  imm6diatement  aprte  cette  premiere  alerte  et  en  se 
rapportant  aux  depositions,  les  observateurs,  qui  des  passerelles  dn 
Souvoroff  fouillaient  Thorizon  avec  des  jumelles  de  nuit,  dton- 
vrirent  "sur  la  cr^te  des  lames  dans  la  direction  du  bo98oir  de 
tribord  et  k  une  distance  a^pproximative  de  18  k  20  encablnres," 
un  b&timent  qui  leur  paruit  suspect  paroe  qu'ils  ne  Ini  voyaient 
aucun  feu  et  que  oe  b&timent  leur  semblait  se  diriger  vers  enx  a 
oontre  bord. 

Lorsque  le  navire  suspect  fut  6olair6  par  un  projecteur,  les 
observateurs  crurent  reoonnaitre  un  torpilleur  k  grande  allure. 

Cest  d'apr^s  ces  apparences  que  TAmiial  Bojdestvensky  fitouvrir 
le  feu  sur  ce  navire  inconnu. 

La  majority  des  Commissairesexprime  k  oe  sujet  Topinion  que  la 
responsabilite  de  cet  acte  et  les  r^sultats  de  la  canonnade  easny^ 
paf  la  flottille  de  p^he  incombent  k  TAmiral  Bojdestvensky. 

12.  Presque  aussitdt  aprte  Touverture  de  feu  par  tribord,  le 
Bauvaroff  aper^ut  sur  son  avant  un  petit  bateau  Ini  barrant  la 
route  et  fut  oblige  de  lancer  sur  la  gauche  pour  6viter  de  TaboTder. 
Mais  ce  bateau,  6clair6  par  un  projecteur,  fut  reconnu  dtre  nn 
ohalutier. 

Pour  emp^cher  que  le  tir  des  vaisseaux  ttt  dirig6  sur  ce  bftti- 
ment  inoflfensif,  I'axe  du  projecteur  aussitdt  relev6  k  45°  van  le 
del. 

Ensuite,  rAmiral  fit  adresser  par  signal  k  Tescadie  rordre  ''de 
ne  pas  tirer  sur  les  chalntiers." 

Mais  en  mdme  temps  que  le  projecteur  avait  6olair6  ce  batean 
de  p^he,  d'aprte  le  depositions  des  t^moins,  les  obeervateurB  dn 
Souvoroff  aper^urent  k  b&bord  un  autre  b&timent  qui  leur  pant 
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snspeot,  k  oanse  de  ses  apparenoes  de  mdme  nature  que  oelles  de 
Tobjectif  du  tir  par  tribord. 

Le  feu  fat  anasitdt  ouTert  sur  oe  deaxidme  but  et  se  trouva  ainsi 
engage  des  deux  bords,  la  file  dea  vaisseaux  6tant  revenue  par  un 
mouTement  de  contre-marohe  k  sa  route  primitiTe  sans  avoir 
cbang^  de  Yitesse. 

13.  D*apr^s  les  ordres  permanents  de  I'esoadre,  TAmiral  indi- 
quait  les  buts  sur  lesquels  devait  dtre  dirig^  le  tir  des  vaisseaux 
en  fixant  sur  eux  ses  projecteurs.  Mais  comme  ohaque  vaisseau 
balayait  I'horizon  .en  tout  sens  autour  de  lui  avec  ses  propres  pro- 
jeoteurs  pour  se  garer  d'une  surprise,  il  6tait  difficile  qu'il  ne  se 
produisit  pas  de  confusion. 

Ce  tir,  d'une  dur6e  de  dix  k  douze  minutes,  causa  de  graves 
dommages  dans  la  flottille  des  chalutiers.  C'est  ainsi  que  deux 
hommes  furent  tues  et  six  autres  bless^;  que  le  Crane  sombra; 
que  le  Snipe^  le  Mino^  le  Moulmein,  le  Otdl,  et  le  Majestic  re^urent 
des  avaries  plus  ou  moins  importantes. 

D'autre  part,'  le  croiseur  Aurora  fut  atteint  par  plusieurs 
projectiles. 

La  majority  des  Commissaires  oonstate  qu'elle  manque  d'616ments 
precis  pour  reconnattre  sur  quel  but  ont  tir6  les  vaisseaux,  mais 
les  Commissaires  reoonnaissent  unanimement  que  les  bateaux  de 
la  flottille  n'ont  oommis  aucun  acte  hostile;  et  la  majority  des 
Commissaires  6tant  d'opinion  qu'il  n'y  avait,  ni  parmi  les  chalu- 
tiers, ni  sur  les  lieux,  aucun  torpilleur,  I'ouverture  du  feu  par 
I'Amiral  Bojdestvensky  n'6tait  pas  justifiable. 

Le  Commissaire  Busse,  ne  se  croyant  pas  fondS  k  partager  oette 
opinion,  enonce  la  conviction  que  ce  sont  pr^cis^ment  les  b&timents 
suspects  s'approchant  de  Tesoadre  dans  un  but  hostile  qui  ont 
provoqu6  le  feu. 

14.  Au  sujet  des  buts  r^els  de  ce  tir  nocturne  le  fait  que  V Aurora 
a  re^u  quelques  projectiles  de  47  miUim.  et  de  75  millim.  serait  de 
nature  k  faire  supposer  que  oe  croiseur,  et  peut-dtre  m^me  d'autres 
b&timents  Busses,  attard^  sur  la  route  du  Souvoroff  k  Tinsu  de  ce 
vaisseau,  ait  pu  provoquer  et  attirer  les  premiers  feux. 

Cette  erreur  pouvait  4tre  motiv^e  par  le  fait  que  ce  navire,  vu 
de  Tarri^re,  ne  montrait  aucune  lumi^re  apparente,  et  par  une 
illusion  d'optique  nocturne  dont  les  observateurs  du  vaisseau« 
amiral  auraient  6t6  I'objet. 

A  ce  propos  les  Commissaires  constatent  qu'il  leur  manque  des 
renseignements  importants  leur  permettant  de  connattre  les  raisons 
qui  ont  provoqu^  la  continuation  du  tir  k  b&bord. 

Dans  cette  conjecture  certains  chalutiers  6Ioign6s  auraient  pu 
dtre  confondus  avec  les  buts  primitifs  et  ainsi  canonn^s  directe- 
ment.  D'autres,  au  contraire,  ont  pu  Stre  atteints  par  un  tir  dirig6 
sur  des  buts  plus  61oign6s. 
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Gee  ooDflidirmtiaiia  ne  aont  pM  d'aillenzB  en  oantadiokum  «voo  Ibb 
impranons  de  oerteins  ohalvtieni  qm»  en  ae  Toyant  atteinli  pir 
desprojeotikBet  VBBtaiii  MairiB  dans  la  pinoean  dea  piojeoteon, 
poainaieiit  ae  oroiio  Fobjei  de  tir  diieot 

15.  lAdintedtttirsiirtEibQEdyinAmeeaaeplaQantanpoiiitde 
▼ne  layezBiaaDL  Bnaaeta  aembid  &la  majoritfi  dee  Cfimminnairnn  avoir 
4t6  pliia  lomgne  qa*elle  ne  pandaaait  nteeaaaiie. 

Maia  oette  majoritf  eadme  qn'eDe  n*eai  paa  anffiflammant 
lenaeigntey  ainai  qn'il  vient  d'dtie  dit,  an  anjet  de  la  oontinnatian 
dn  tur  par  Ubord. 

En  tont  oa8»  lea  Commiaaariea  ae  plaiaant  k  zeoonnaitEe  i 
rimanimitf  qne  rAmiral  BojdeatTenat^  a  hit  peraonneUeme&i 
tont  oe  qn'il  ponyait,  dn  onmnMWHiement  k  la  fin,  ponr  empfider 
qne  lea  dialntiera,  xeooonna  conune  tela,  fnaaent  Tobjet  dn  tir  de 
reeoadie. 

16.  Qnoiqn'il  en  aoit,  le  Dmiiri  DcmAoi^  ayant  fini  par  aignikr 
aon  nnm4rpi  rAmizal  ae  d^oidA  &  fiuie  la  aignal  gfinfizal  de  '^oesBor 
lefen;"  la  file  de  aea  Taiaaeaox  oontmna  aloia  aa  ronte  et  diapantt 
dana  le  snd-oneat  aana  avoir  8topp& 

A  cet  igazd  lea  Oomnuaaaiiea  aont  nnanimee  k  reoonnattro, 
qn'apii  alea  ciroonatanoea  qni  ont  pirte6d6  rinoident  et  oaUea  qui 
I'ont  prodnit,  il  j  avait  &  la  fin  dn  tir  aaaea  d'inoertitndea  an  snjei 
dn  danger  qne  oonrait  l'6dielon  dea  Taiaaeanz  ponr  dioider 
rAmizal  h  oontinner  aa  lonte* 

Tontefoia,  la  majoritd  dea  Oonuniasairea  regrette  qne  rAminl 
BojdestveniB&y  n'ait  paa  en  la  prteocnpation,  en  frandhiasant  la  Bm 
de  OahiBy  d^informer  leaantoriite  dea  Poiaaanoea  maritimea  yoisiiiai 
qnf ayant  6i6  aiiien6  k  onvrir  le  fisn  prda  d'ne  gronpe  de  ohalntiezB, 
cea  l)ateanz,  de  nationality  inoonnne,  ayaient  beaoin  de  aeooon. 

17.  Lea  Ckmuniaaairea,  en  mettant  fin  ik  oe  rapport,  d^olarmt  que 
lenra  apprteiationa,  qni  a*y  tronrent  fi>rmnl6eB,  ne  aont  pas  dana 
lenr  esprit  de  nature  k  jeter  anonne  dteonaid^ration  anr  la  valeor 
militaire  ni  anr  lea  a6ntinientad'knmanit6  de  rAmiral  Bojdeatvan- 
aky  et  dn  peraonnel  de  aon  eaoadre. 

Spauh, 

FoUBHIEB, 
DoiTBAflSOW, 

Lewis  Biaumoht, 
Ohjlbles  Hshbt  Datd. 
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TBANSLATION. 
Bbfobt  of   ths   GoMMis8ioinEBs   Apfointkd   nr  Coitfobmitt  with 

AbTEGLE  6  OF  THE  St.    'PvimSBVBB  DECLARATION   Of   THE  12tH 
(25th)  NoVEBfBBB,  1904. 

1.  The  Commissioners  after  minute  and  prolonged  examination 
of  the  muenMe  of  the  fSBbcts  that  have  oome  to  their  knowledge  oon- 
oeming  the  incidents  submitted  to  them  for  investigation  by  the 
St  Petersburg  declaration  of  the  12th  (25th)  NoTomber,  1904,  have 
in  this  report  prooeeded  to  give  an  analytic  statement  of  those  facts 
in  their  logical  order. 

In  communicating  the  principal  opinions  of  the  Commission  on 
each  important  or  decisive  point  of  this  summary  eaDpoaS^  they 
believe  that  they  have  thrown  sufficient  light  upon  the  causes  and 

'  the  consequences  of  the  incident  in  question,  and  at  the  same  time 

upon  the  responsibilities  resulting  therefrom. 

'  2.  On  the  7th  (20th)  October,  1904,  the  second  Sussian  squadron 

of  the  Pacifio  Fleet,  under  the  chief  command  of  Yice-Admiral 

'"  Aide-de-Camp   General   Sohzdestvensky,    anchored    near    Cape 

*  Skagen  with  the  intention  of  taking  in  coal  before  continuing  its 

voyage  to  the  Far  East. 

>  It  appears,  according  to  the  deposition  made,  that  from  the  time 
when  the  squadron  left  the  roadstead  of  Beval,  Admiral  Bohzdest- 

^  vensky  had  caused  the  vessels  under  his  command  to  adopt  minute 

precautions  with  the  object  of  placing  them  fuUy  in  a  position  to 

>  repel  an  attack  by  torpedo-boats  during  the  night,  either  at  sea  or 
;  when  anchored. 

I  These  precautions  seemed  to  be  justified  by  the  information 

I  frequently  sent  by  the  Agents  of  the  Imperial  Gk)vemment  re- 

I  specting  hostile  attempts  that  were  to  be  apprehended,  and  which 

i  in  all  probability  would  take  the  form  of  attacks  by  torpedo- 

r  boats. 

Furthermore,  during  his  stay  at  Skagen,  Admiral  Bohzdestvensky 
had  been  informed  of  the  presence  of  suspicious  vessels  off  the  Nor- 
wegian coast.  Besides,  he  had  learned  from  the  captain  of  the 
transport  Bakan^  who  had  come  from  the  north,  that  on  the  night 
before  he  had  seen  four  torpedo-boats,  which  had  only  a  single  light 
at  the  masthead. 

This  news  caused  the  Admiral  to  leave  twenty-four  hours  earlier 
than  he  had  intended. 

3.  Consequently  each  of  the  six  distinct  sections  of  the  squadron 
steamed  off  separately  in  turn,  and  reached  the  North  Sea  inde- 
pendently of  each  other  in  the  order  mentioned  in  Admiral 
Bohzdestvensky's  report;  this    general    officer   commanding   in 
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• 
person  the  last  section,  oomposed  of  the  fonr  new  batUediips 
Prince  Suvaroffy  Emperor  Alexander  127.,  Borodino^  Ordy  and  the 
tiansport  Anadjfr. 

This  section  left  Skagen  at  10  p.m.  on  the  7th  (20th)  October. 

The  first  two  sections  were  ordered  to  proceed  at  a  speed  of 
twelve  knots,  and  the  following  sections  at  ten  knots. 

4.  Between  1.30  and  4.15  on  the  following  afternoon,  the  8th 
(21st)  October,  all  the  sections  of  the  squadron  were  passed  in 
succession  by  the  English  steamer  Zero^  the  captain  of  which  vesBel 
examined  the  different  units  closely  enough  for  them  to  be 
recognized  from  his  description  of  them.  Moreover,  the  results  of 
his  observations  are  in  general  agreement  with  the  indicatiooB 
given  in  Admiral  Bohzdestvensky's  report. 

5.  The  last  vessel  passed  by  the  Zero  was  the  Kamekaika, 
according  to  the  description  which  he  (the  captain  of  the  Zero) 
gave  of  her. 

This  transport,  which  at  first  formed  part  of  the  same  group  as 
the  Dmitri  Donskoi  and  the  Aurora^  was,  Iherefore,  at  the  time  alone 
and  about  ten  miles  behind  the  squadron,  having  been  obliged  to 
daoken  speed  owing  to  a  damaged  engine. 

This  accidental  delay  was  perhaps  incidentally  the  cause  of  the 
subsequent  events. 

6.  As  a  matter  of  fact,  towards  eight  o'clock  in  the  evening  this 
transport  met  the  Swedish  vessel  Aldebaran  and  other  nnknown 
ships,  which  she  fired  upon,  doubtless  owing  to  the  apprehensions 
aroused  in  the  momentary  circumstances  by  her  isolation,  the 
damages  to  her  engines,  and  her  slight  fighting  value. 

However  this  may  be,  at  8.45  p.m.  the  captain  of  the  KamduUka 
despatched  to  his  commander-in-chief  by  wireless  telegraphy  the 
statement  respecting  this  meeting  that  he  was  **  attacked  on  aU 
sides  by  torpedo-boats." 

7.  In  order  to  understand  the  infiuence  which  this  news  might 
have  had  upon  the  subsequent  decisions  of  Admiral  Bohzdestvensky 
it  must  be  remembered  that  in  his  anticipations  the  attacking 
torpedo-boats  whose  presence  had  thus  been  announced  to  him, 
lightly  or  wrongly,  as  being  some  fifty  miles  behind  the  section  of 
the  ships  under  his  command,  might  overtake  him  towards  one 
o'clock  in  the  morning  in  order  to  attack  him  in  his  turn. 

This  information  decided  Admiral  Bohzdestvensky  to  signal  to 
his  ships  towards  ten  o'clock  at  night  to  redouble  their  vigOanoe 
and  to  expect  an  attack  from  torpedo-boats. 

8.  On  board  the  Suvaroff  the  Admiral  had  deemed  it  indis- 
pensable that  one  of  the  two  superior  officers  of  his  staff  should  be 
on  duty  on  the  Commander's  bridge  during  the  night,  in  order  to 
superintend  in  his  stead  the  progress  of  the  squadron  and  let  him 
know  immediately  should  any  incident  occur. 
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Moreover,  on  board  all  the  ships  the  permanent  orders  of  the 
Admiral  prescribed  that  the  ohief  officer  on  duty  was  authorized  to 
open  fire  in  case  of  a  manifest  and  imminent  attack  of  torpedo- 
boats. 

If  the  attack  were  made  irom  ahead  he  was  to  do  so  on  his  own 
initiative,  and  in  the  contrary  case,  much  less  pressing,  he  was  to 
refer  to  his  commanding  officer. 

With  regard  to  these  orders,  the  majority  of  the  Commissioners 
considered  that  they  involved  nothing  excessive  in  time  of  war  and 
particularly  in  the  circumstances  which  Admiral  Bohzdestvensky 
had  every  reason  to  consider  very  alarming  in  view  of  the  im- 
possibility in  which  he  found  himself  of  verifying  the  accuracy 
of  the  warnings  that  he  had  received  from  the  agents  of  his 
(Government. 

9.  Towards  one  o'clock  in  the  morning  on  the  9ih  (22nd)  October^ 
1904,  the  night  was  semi-obscure,  somewhat  overshadowed  by  a 
slight  and  low  mist.  The  moon  only  showed  itself  at  intervals 
through  the  clouds.  The  wind  blew  moderately  from  the  south- 
east, raising  a  long  swell,  which  made  the  vessels  roll  5  degrees  on 
either  side. 

The  course  followed  by  the  squadron  towards  the  south-west 
necessarily  led  the  last  two  sections,  as  was  eventually  proved,  to 
pass  in  the  neighbourhood  of  the  habitual  fishing-ground  of  the 
flotilla  of  the  HuU  fishing-boats,  consistiug  of  some  thirty  of  these 
small  steamers  and  covering  an  area  of  some  miles. 

It  results  from  the  consistent  depositions  of  the  British  witnesses 
that  all  these  boats  carried  their  regulation  lights  and  trawled 
according  to  their  oustomaiy  rules  under  the  lead  of  their 
** admiral"  aud  pursuant  to  the  indications  conveyed  by  con- 
Tentional  rockets. 

10.  According  to  communications  received  by  wireless  telegraphy 
nothing  unusual  had  been  signalled  by  the  sections  which  preceded 
that  of  Admiral  Bohzdestvensky  in  traversing  these  regions. 

It  subsequently  transpired  that,  notably.  Admiral  Folkersam, 
having  been  led  to  skirt  the  flotilla  of  the  north,  very  closely 
examined  the  nearest  trawlers  with  his  electric  searchlights,  and 
having  thus  recognized  them  as  inoffensive,  quietly  proceeded  on 
his  way. 

11.  It  was  shortly  afterwards  that  the  last  section  of  the  fleet, 
led  by  the  Swoaroff  flying  Admiral  Bozhdestvensky's  flag,  arrived 
in  its  turn  near  the  trawlers'  fishing-ground.  The  course  taken 
by  this  section  carried  it  nearly  into  the  midst  of  the  flotilla  of 
trawlers,  which  it  would  have  been  obliged  to  skirt,  but  to  the 
southward,  when  the  attention  of  the  ofi&cers  of  the  watch  on  the 
bridge  of  the  Suvaroff  was  attracted  by  a  green  rocket,  which  put 
them  on  their  guard. 
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This  Tooket,  fired  by  the  **  admiral,*'  indioated  in  reality* 
aooording  to  their  oonyention%  that  the  trawlers  weie  to  trawl 
on  the  starboard  side  to  windward* 

Almost  immediately  after  this  first  alarm,  aooording  to  the 
depositions,  the  observers  on  the  bridge  of  the  Smoaroff^  who  wera 
scanning  the  horizon  with  night-glasses,  disoovered  *'on  the  orast 
of  the  waves  in  the  direction  of  the  starboard  oathead  and  at  aa 
approximate  distance  of  eighteen  or  twenty  cables,**  a  vessel  which 
appeared  to  them  suspicions,  beoanse  they  saw  no  light,  and  the 
Teesel  seemed  to  be  coming  straight  towaids  them. 

YHien  the  suspicions  vessel  was  lighted  np  by  a  searchlight^ 
the  men  of  the  watch  believed  they  detected  a  torpedo-boat  going 
at  high  speed. 

It  was  for  these  reasons  that  Admiral  Bohzdestvensky  opened 
fire  on  the  unknown  vesseL 

The  majority  of  the  GommissionerB  express  on  this  point  the 
opinion  that  the  responsibility  for  this  act  and  the  results  of  the 
cannonade  sustained  by  the  fishing  flotilla  rests  with  Admiral 
Bohzdestvensky. 

12.  Almost  immediately  after  opening  fire  on  the  starboard  side 
the  Suvaroff  perceived  ahead  of  it  a  small  boat  barring  its  course, 
and  was  obliged  to  turn  to  port  in  order  to  avoid  colliding  with  it 
But  this  boat,  lighted  up  by  a  searchlight,  was  recog^nized  as  a 
trawler. 

In  order  to  prevent  the  firing  of  the  vessels  from  being  directed 
against  this  inoffensive  boat,  the  axis  of  the  searchlight  was 
immediately  raised  45  degrees. 

Thereupon  the  Admiral  signalled  to  the  squadron  the  order 
"  Not  to  fire  on  the  trawlers.*' 

But  while  the  searchlight  illuminated  this  fishing-boat,  accord- 
ing to  the  depositions  of  the  witnesses,  the  observers  on  the 
iSttoaro/' perceived  on  the  port  side  another  vessel  which  appeared 
to  them  suspicious  because  of  its  resemblance  to  that  which  they 
were  firing  on  upon  the  starboard  side. 

Fire  was  at  once  opened  on  the  second  object,  and  was  thus 
carried  on  from  both  sides,  the  line  of  ships  having  by  a  retro- 
grade movement  returned  to  its  original  course  without  having 
modified  its  speed. 

13.  In  accordance  with  the  permanent  orders  of  the  squadron 
the  Admiral  indicated  the  object  on  which  the  fire  of  the  ships 
was  to  be  directed  by  fixing  the  searchlights  upon  them,  but  as 
each  ship  swept  the  horizon  in  every  direction  around  it  with  its 
own  searchlights  in  order  to  guard  against  a  surprise  it  was 
difficult  to  avoid  confusion. 

This  firing,  which  lasted  from  ten  to  twelve  minutes,  caused 
serious  damage  to  the  trawler's  flotilla.    It  was  thus  that  two 


men  were  killed,  six  others  wonnded,  that  the  Orane  sank,  and 
that  the  Snipe^  the  JIf tfio,  the  Mouhnein^  the  Outt^  and  the  Majettie 
Buffered  more  or  less  serious  damage. 

On  the  other  hand,  the  oruiser  Aurora  was  hit  by  several 
projectiles. 

The  majority  of  the  Commissioners  declare  that  they  lack 
precise  elements  to  identify  on  what  object  the  ships  fired#  but 
the  Commissioners  unanimously  recognized  that  the  boats  of  the 
flotilla  committed  no  hostile  act,  and  the  majority  of  the  Com- 
missioners,  being  of  opinion  that  there  was  no  torpedo-boat  either 
among  the  trawlers  or  on  the  spot,  the  Are  opened  by  Admiral 
Bohzdestvensky  was  not  justifiable. 

The  Bussian  Commissioner,  not  believing  himself  warranted  in 
concurring  in  this  opinion,  stated  his  conviction  that  it  is  precisely 
the  suspicious  vessels  that  approached  the  Bussian  squadron  for  a 
hostile  purpose  that  provoked  the  firing. 

14.  Bespecting  the  real  objects  of  this  nocturnal  firing,  the  fact 
that  the  Atuvra  was  hit  by  a  few  projectiles  of  47  miUiihetres  and 
75  millimetres  would  seem  to  be  of  a  nature  to  give  rise  to  the 
supposition  that  this  cruiser,  and  perhaps  even  other  Bussian 
vessels,  delayed  on  the  track  of  the  Suvaroff  without  that  vessel 

^  being  aware  of  it,  may  have  provoked  and  attracted  the  first  firing. 

This  error  may  have  been  caused  by  the  fact  that  this  ship  seen 
from  behind  showed  no  visible  light,  and  owing  to  a  nocturnal 
optical  illusion  experienced  by  the  observers  on  the  flagship. 

In  this  connection  the  Commissioners  declared  that  they  lack 
important  information  enabling  them  to  ascertain  the  reasons 
which  brought  about  the  continuation  of  the  firing  on  the  port 
side.  In  presence  of  this  conjecture  certain  distant  trawlers  might 
have  been  confounded  with  the  original  objects,  and  thus  cannon- 

^  aded  direct     Others,  on  the  contrary,  may  have  been  hit  by  a 

i  fire  directed  on  objects  farther  off. 

^  These  considerations,  moreover,  are  not  in  contradiction  with 

i'  the  impression  of  certain  trawlers  who,  finding  themselves  hit  by 

projectiles  and  remaining  lit  up  in  the  radius  of  the  searchlights, 

i'  might  have  believed  themselves  to  be  the  object  of  direct  aim. 

15.  The  duration  of  the  firing  on  the  starboard  side,  even  &om 
f               the  standpoint  of  the  Bussian  version,  seemed  to  the  majority  of 

the  Commissioners  to  have  been  longer  than  appeared  necessary. 
^  But  this  majority  considered  that  it  is  not  sufficiently  informed, 

!^  as  has  juut  been  said,  with  regard  to  the  continuation  of  the  firing 

'$'■  on  the  port  side. 

[^  In  any  case,  the  Commissioners  willingly  acknowledge  unani- 

r  mously  that  Admiral  Bohzdestvensky  perscoially  did  all  he  could 

from  beginning  to  end  to  prevent  the  trawlers,  recognized  as  such, 
^  from  being  the  objects  of  the  fire  of  the  squadron. 
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16.  HowoTer  that  may  be,  the  Dmiiri  Donakoi  having  eTentnallj 
intimated  her  number,  the  Admiral  decided  to  give  the  **stop 
fire  "  signal.  The  line  of  his  ships  then  continued  its  ronte  to  the 
south-west  without  having  stopped. 

In  this  connection  the  Oommissioners  are  nnanimons  in  reoc^- 
nizing  that,  after  the  circnmstanoes  which  preceded  the  incident 
and  those  which  gave  rise  thereto,  there  was  at  the  dosing  of  the 
firing  sufficient  uncertainty  as  to  the  danger  incurred  by  the 
section  of  the  ships  to  decide  the  Admiral  to  proceed  on  his  way. 

At  the  same  time  the  majority  of  the  Oommissioners  regret  that 
it  did  not  occur  to  Admiral  Bohzdestvensky,  while  going  through 
the  Straits  of  Dover,  to  inform  the  authorities  of  the  neighbouring 
maritime  Powers  that,  having  been  led  into  open  fire  in  the 
vicinity  of  a  group  of  trawlers,  those  boats  of  unknown  nationality 
required  assistance. 

17.  The  Commissioners,  in  closing  this  report,  declare  that  their 
appreciations  formulated  therein  are  not  in  their  spirit  of  a  nature 
to  cast  any  discredit  either  on  the  military  value  or  the  sentiments 
of  humanity  of  Admiral  Bohzdestvensky  and  of  the  penonnel  of 
his  squadron. 


THE  BRITISH  AND  RUSSIAN  CONTENTIONS. 

The  following  table  gives  the  contentiona  of  the  British  and  Rnasian 
GoYemments,  as  set  forth  in  the  cases  presented  to  the  Commission  by  the 
British  and  Russian  Agents  on  February  13,  and  the  corresponding  findings 
of  the  Commission : — 


BmnsB  Ck>NTENnoN8. 

I.  That  on  the  night  of  the  2l8t- 
22nd  (8th-9th)  October,  1904,  there 
was  in  fact  no  toipedo-boat  or  destroyer 
present  among  the  British  trawlers  or 
in  the  neighbourhood  of  the  Russian 
fleet,  and  that  the  Russian  officers  were 
mistaken  in  their  belief  that  such 
vessels  were  present,  or  in.  the  neigh- 
bourhood, or  attacked,  or  intended  to 
attack,  the  Russian  fleet. 

IL  (a)  That  there  was  no  sufficient 
justification  for  opening  fire  at  all. 

(b)  When  opened,  there  was  a  fulure 
to  direct  and  control  the  fire,  so  as  to 
avoid  injury  to  the  fishing  fieet. 


(e)  The  firing  upon  the  fishing  fleet 
was  continued  for  an  unreasonable 
time. 


FiNDraos  or  ths  OoMifnuiny. 

I.  Upheld  by  the  majority  of  (he 
Commissioners. 


IL  (a)  Upheld  by  the  majority  of  tho 
Commissioners. 

(&)  The  CommissionerB  acknowledge 
unanimously  that  Admiral  Rohxdest- 
vensky  personally  did  all  he  could 
to  prevent  the  trawlers,  recognised  as 
Buon,  from  being  the  objects  of  Hn  of 
the  squadron. 

(e)  The  majority  considered  that 
flring  was  contmued  on  the  starboard 
side  longer  than  was  necessary,  but  that 
it  was  not  sufficiently  informed  as  to  the 
duration  of  the  Hie  on  the  port  side. 
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IIL  That  those  on  board  the  BoMian 
fleet  ought  to  have  rendered  aasiBtanoe 
to  the  injured  men  and  damaged 
yeaBelB. 


lY.  That  there  waa  no  fault  of  any 
kind  in  the  conduct  of  those  on  the 
British  trawlers  or  those  connected 
with  their  management 


III.  The  Commissioners  are  nn- 
animons  in  recognizing  that  there  waa 
at  the  close  of  firing  sufficient  un- 
certainty as  to  the  danger  incurred  by 
the  section  of  ships  concerned  to  decide 
the  Admiral  to  proceed  on  his  way. 
The  majority  of  the  Commissioners 
regret  that  it  did  not  occur  to  Admiral 
Bohzdestvensky  while  going  through 
the  Straits  of  Doyer  to  inform  the 
authorities  of  the  neighbouring  mari- 
time Powers  that  the  trawlers  required 
assiBtanoe. 

IV.  The  CommlBsioners  unanimously 
recognized  that  the  boats  of  the  flotilla 
committed  no  hostile  act 


BusaXAH  COHTBNTXOBrS. 

L  That  the  cannonade  waa  caused 
exclusiyely  by  the  approach  of  two 
torpedo-boats,  nroceeding  without 
lights,  and  at  full  speed,  towards  the 
squadron. 


n.  That  the  flre  of  the  squadron 
was  directed  exdusiyely  against  the 
two  suspicious  yessels,  and  tiiat  the 
trawlers  were  only  hit  in  consequence 
of  unayoidable  accidents. 

III.  That  the  squadron  did  eyenr- 
thing  in  its  power  to  diminish  the  risks 
incurred  by  the  fishermen  through  the 
cannonade  necessitated  by  the  approach 
of  the  two  torpedo-boats. 


FlNDIHOS  OF  TEC  COMXISSION. 

L  The  majority  of  the  Commis« 
sioners  are  of  opinion  that  there  was 
no  torpedo-boat  among  the  trawlers. 
They  consider  that  the  Aurora^  and 
perhaps  other  Bnssian  yessels,  delayed 
on  the  track  on  the  Suvaroff,  without 
that  yessel  being  aware  of  it,  may  haye 
proyoked  and  attracted  the  first  firing. 

II.  The  majority  of  the  Commis- 
sioners declare  that  they  lack  precise 
eyidence  as  to  the  object  on  which  Hbo 
ships  fired. 

IIL  See  reply  to  British  contention 
n.(6). 


The  Bussian  Goyemment  drew  the  following  conclusionB  from  the  eyidence 
submitted  to  the  Commission  : — 


A  That  the  cannonade  of  the 
Bnssian  squadron  on  the  night  of 
October  21-22, 1904,  was  ordered  and 
executed  in  the  legitimate  accomplish- 
ment of  the  military  duties  of  the  chief 
of  a  squadron. 

B.  That  consequently  no  responsi- 
bility can  possibly  rest  upon  Aomiral 
Bohzdestyensky  or  any  of  his  sub- 
ordinates. 


A  The  Commissioners  find  that  the 
precautions  taken  by  Admiral  Bohz- 
destyensky to  repel  a  torpedo  attack 
were  justmed,  but  the  majority  hold 
that  the  fire  opened  by  Admiral  Bohz- 
destyensky was  not  justifiabl& 

B.  The  majority  of  the  Commission 
are  of  opinion  that  the  responsibiUty 
for  the  cannonade  and  its  results  resto 
with  Admiral  Bohzdestyensky. 


APPENDIX  J. 
On  the  use  of  French  Waters  hy  the  Bussian  Fleet. 

The  question  of  the  reoeption  of  belligerent  TOBsels  in  nentxml 
porta  has  siiesAy  been  disonsaedt  and  it  has  been  seen  that  in 
principle,  and,  so  late  as  1861,  in  praotioe,  there  was  no  limit 
to  the  time  during  whioh  a  warship  might  remain  in  a  neutral 
port  when  not  actually  reoeiving  repairs.  But  the  blockade 
of  the  NashnOe  by  the  Tusearora  in  1861,  in  Southampton 
Water,  led  to  the  adoption  by  the  British  Qovemment  of  a  rule 
that  any  vessel  of  war  of  either  belligerent  entering  an  ZSngUah 
port  should  *'be  required  to  depart  and  to  put  to  sea  within 
twenty-four  hours  after  her  entrance  into  such*  port,  except  in 
case  of  stress  of  weather,  or  of  her  requiring  provisions,  or  things 
necessary  for  the  subsistence  of  her  crew,  or  repairs ; "  in  either  of 
which  cases  the  authorities  of  the  port  were  ordered  **  to  require 
her  to  put  to  sea  as  soon  as  possible  after  the  expiration  of  such 
period  of  twenty-four  hours."  Mr.  W.  E.  Hall  anticipated  that 
the  twenty-four  hours'  rule  was  not  unlikely  to  become  more 
general,  but  that  it  could  never  be  a  rule  of  international  law, 
because  there  was  no  indication  of  a  correlative  duty  to  enforce 
it  incumbent  upon  the  neutraL^  But  in  view  of  the  express 
language  of  the  Gleneva  arbitrators,  this  does  not  seem  so  dear  as 
r^^ards  the  stay  of  the  Shenandoah  at  Melbourne,  which  has, 
indeed,  been  greatly  exceeded  by  that  of  Admiral  Bohedestvensky 
at  Madagascar.^  In  1865  the  Shenandoah^  a  Confederate  cruiser, 
entered  Melbourne  in  need  of  repairs,  provisions,  and  coal,  and 
with  a  crew  insufficient  for  purposes  of  war.  She  was  refitted 
and  provisioned,  and  obtained  a  supply  of  coal,  which  seems  to 
have  enabled  her  to  commit  depredations  in  the  neighbourhood 
of  Gape  Horn  on  whalers  belonging  to  the  United  States ;  her 
crew  having  been  surreptitiously  recruited  at  the  moment  of  her 
departure  from  Port  Philip.    It  was  urged  on  the  part  of  the 

*  **  International  Law,"  4tfa  ed.,  pp.  652, 658,  and  note. 

*  Deeemoer  80, 190i— Karch  16, 1905. 
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OoTernment  of  that  ooantry  that  **tlie  main  op< 
naTal  warfare*'  of  the  Shenandodk  haying  been  ao( 
means  of  the  coaling  "  and  other  refitment,"  Melboi 
conTorted  into  her  base  of  operations.    The  protest 
States  was  npheld  by  the  Conference  of  Geneva,         i 
dedared  that.  "  by  a  majority  of  three  to  two  voices, 
decides  that  Great  Britain  has  failed,  by  omission 
duties  presoribed  by  the  second  and  third  of  the  n 
in  the  case  of  this  same  vessel,  from  and  after  h       i 
Hobson's  Bay,  and  is,  therefore,  responsible  for  all  at       i 
by  that  vessel  after  her  departure  from  M elbonme 
day  of  February,  1866."^ .  The  Tribunal  therefore  1 
Shenandoah  had  used  Melbourne  as  a  base  of  nava       | 
and  that  Great  Britain  had  not  used  due  diligeno       i 
such  use.     Professor  T.  E.  Holland  appears  to  dii 
W.  E.  Hall  on  the  question  whether  the  twenty-fou       i 
can  become  a  rule  of  international  law.    While  Mi      ' 
critioized  Bluntschli  for  considering  that  any  rule  of       i 
law  could  ever  oust  the  right  of  the  neutral  to  vary 
regulations.  Professor  T.  E  Holland,  though  admitt 
twenty-four  hours'  rule  is  not  yet  a  rule  of  inters      i 
seems  equally  to  consider  that  it  is  capable  of  bee      i 
and  that  it  is  desirable  that  it  should.^    The  rule  :     i 
tending  to  become  as  general  as  Mr.  W.  E.  Hcdl 
whether  it  be  regarded  as  a  rule  of  purely  mun     | 
international  law.    Professor  T.  E.  Holland  pointed  < 
twenty-four  hours'  rule  is  to  be  found  in  the  net]     i 
clamations  issued  in*  1904  by  the  United  States,  Eg     i 
Denmark,  Sweden,  and  Norway.     Again,  in  1898, 
Spanish-American  War,  the  rule  was    adopted   b^ 
belligerents  of  1904.     But  the  proclamations  of  n    i 
Continental  Powers  do  not  commit  their  respective  G    ' 
during  the  Busso- Japanese  War  to  any  period  limit!    ; 
of  a  belligerent  cruiser  in  their  ports.    The  squadron    I 
Bohzdestvensky  has  availed  itself  of  this  circumstan^   , 
as  regards  French  ports,  but  as  regards  German  poi   \ 
Africa.^ 

>  Cf.  text  of  the  award  made  on  September  14, 1872,  hj  the  Tribn 
tion  held  at  Genera,  in  Halleck's  **  International  Law,"  yoL  ii.  p.  15( 

*  Timeiy  April  21, 1905. 

'  Cf.  Time$^  January  81, 1905,  where  a  complete  account  of  the  itiner  ' 
Rohzdestrensky'B  is  given.  The  Baltic  fleet  arriyed  outside  Gaboon,  : 
Congo,  on  Noyember  26, 1904.  It  effected  some  coaling  operations  : 
days,  but  apparently  outside  territorial  waters.  But  from  Decern  > 
the  Baltic  fleet  lay  at  Angra  Fequena  engaged  in  coaling  operatic  i 
there  was  yisited  by  the  German  official  in  charge  on  shore.  The  fle  i 
direct  for  Madagascar,  where  it  arriyed  on  December  80, 


496  APPENDIX. 

In  the  letter  aboTe  referred  to,  Frofeasor  T.  K  HoUand  oallfli 
attention  to  the  material  olanses  of  the  French  ciroolar,  which 
runs  as  follows : — 

**  (1)  En  anomi  cas,  nn  bellig^rant  ne  pent  &ire  usage  d'lm 
port  Fran9ais,  on  appartenant  k  nn  Etat  protege,  dans  nn  but  de 
gnerre,  eta  (2)  La  dor^  dn  s^jonr  dans  nos  ports  de  beUig^iants, 
non  aooompagn6s  d'nne  prise,  n'a  M  limited  par  anciine  disposi- 
tion sp6oiale,  mais  ponr  Stre  antoris6s  k  j  sejonmer,  ils  sent  tenus 
de  se  oonformer  anx  conditions  ordinaires  de  la  nentralite,  qui 
penvent  se  resumer  ainsi  qn'il  suit : — (a)  ...(&)  Les  diti 
navires  ne  penyent,  k  I'aide  de  ressonroes  pnis^  k  terre,  ang- 
menter  lenr  materiel  de  gnerre,  renforoer  lenrs  ^nipages^  ni 
faire  "  des  enrdlements  Tolontaires,  mdme  parmi  lenrs  nationanx.** 
(c)  Us  doivent  s'abstenir  de  rente  enqndte  snr  lee  foroes»  I'emplAoe- 
ment  on  les  ressonroes  de  lenrs  ennemis,  ne  pas  appareiUer 
bmsqnement  ponr  ponrsnivre  cenx  qni  lenr  seraient  signal^;  en 
nn  mot,  s'abstenir  de  faire  dn  lien  de  lenr  r^idenoe  la  base  d'nne 
operation  qneloonqne  centre  TennemL  (3)  H  ne  pent  dtre  fonmi 
k  nn  bellig^rant  qne  les  yivres,  denr^es,  et  moyens  de  repMurations 
ntoessaires  k  la  snbsistanoe  de  son  ^qnipage  on  1^  la  seonritd  de  bs 
navigation." 

Under  these  regulations,  Professor  T.  E.  Holland  observes, "  All 
mnst  evidently  tnm  npon  the  wisdom  and  hanne  voUmtS  of  the 
officials  on  the  spot,  and  of  the  Home  Gh>Temment,  so  fieur  as  it  is 
in  tonch  with  them."  Mr.  W.  E.  Hall  observes  that  in  France 
**  aU  persons  exposing  the  State  to  reprisals  or  to  a  declaration  of 
war  are  liable  to  punishment  under  the  Penal  Code,  which  leaves 
the  State  to  accommodate  its  rules  to  international  law  for  the 
time  being ;  and  in  1861,  on  the  outbreak  of  the  American  Civil 
War,  a  Proclamation  of  Neutrality  was  issued,  referring  to  the 
appropriate  articles  of  the  Code^  and  prohibiting  all  French  sub- 
jects from  *  assisting  in  any  way  the  equipment  or  armament  of 
a  vessel  of  war  or  privateer  of  either  of  the  two  parties.'  Under 
this  proclamation  six  vessels  which  were  in  course  of  oonstruction 
in  French  ports  for  the  Confederate  States  were  arrested."  ^  Doling 
the  American  Civil  War,  therefore,  France  succeeded  in  maintain- 
ing  a  more  correct  attitude  of  neutrality  than  this  country.  Bat 
the  question  of  the  reception  and  stay  of  a  belligerent  cruiser  in 
a  neutral  port  presents  many  difficulties  from  the  point  of  view 
of  international  law;  and  Professor  T.  E.  Holland  has  lately 
observed  that  it  must  prominently  engage  the  attention  of  that 
Conference  on  the  rights  and  duties  of  neutrals,  the  convening  of 
which  was  among  the  voeux  of  the  Hague  Conference. 

In  view  of  the  stay  of  Bnssian  vessels  at  Djibutil  on  three 
occasions  during  the  late  war,  and  of  the  prolonged  nature  of 

'  HaU'8  <<  International  Law,"  ith  ed.,  p.  638. 
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their  vifiit  to  Madagascar  and  Frenoh  Ooohm-Ohin 
difficult  to  deny  that  some  infraotion  of  neutralit 
The  first  visit  of  Bnssian  war  vessels  to  Djibatil  n 
of  the  question.     The  stay  of  Admiral  Bohzdestvc 
gasoar  greatly  exceeds  in  duration  the  stay  of  the 
Melbourne  in  1865.    Negrin,  who  is  cited  by  Mr. 
adequately  stating  the  conditions  upon  which  bell 
are  admitted  into  neutral  ports,  imposes  no  lee 
distinct  restraints  upon  a  belligerent  cruiser  in  a 
It  is  noticeable  that  he   forbids  the  augmentai 
ment.      But   this    would    not    seem,  in   prindpl 
act  from  using  territorial  waters  for  a  training-gn 
Negrin  forbids  the  use  of  territorial  waters  by  a 
order  to  watch  his  enemy  or  obtain  information  abc 
movements.^    Further,  this  is  forbidden,  as  has  bee: 
"  French  circular."    Even  if  Admiral  Bohzdestvensl 
the  marginal  waters  of  Madagascar  for  this  purpc 
difficult  to  draw  the  same  conclusion  as  reg^ards  his  p 
at  Kamraiih  Bay  from  April  12  to  29.     Professor  ' 
appears  to  take  this  view,  evidently  regarding  the  L 
as  of  more  importance  than  the  former.^    It  is  hi 
factory    that   there   should   be   an  entire  absence 
information  as  to  what  occurred  in  Oochin-Ohina  wai 

In  discussing  the  Shenandoah  incident,  Mr.  W.  E. 
to  the  Geneva  award  on  this  head,  because  there  was 
use  of  the  neutral  base  in  that  case ;  and  **  continued 
all  things,  the  crucial  test  of  a  base."    During  1 
there  has  certainly  been  a  continued  use  of  Djibu 
squadrons  of  Bussian  war  vessels,  though  possibly 
same  squadrons.     On  one  occasion  Admirid  Folke 
the  cruiser  squadron  of  the  Baltic  fleet,  spent  a  wL 
Djibutil,  December,  1904.    It  is,  however,  material 
that,  in  Mr.  W.  E.  Hall's  opinion,  there  may  be  a  coi 
not  merely  by  visiting  repeatedly  the  same  neutral  ] 
frequenting  other  ports  of  the  same  neutral,  equal! 
to  facilitate  the  purposes  of  the  belligerent.^    But  i 
ciple  be  merely  applied  with  primd  facie  oonsistenc} 
obvious  relevance  to  incidents  like  the  successive  sojc 
Baltic  fleet,  during  the  late  war,  at  Madagascar  an 
Bay. 

The  situation  has  become  considerably  aggravated 
that  Admiral  Bohzdestvensky,  after  leaving  Eamranh  '. 
proceeded  eome  fifty  miles  up  the  coast  of  French  Inc 

1  Hall's  **  Intematioiial  Law,**  4th  ed.,  p.  654,  refeixing  to  Negri 

*  Cf.T^jiMi,  April  21, 1905. 

>  '•Internatioiial  Law,"  4th  ed.,  p.  629. 
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Hon-kohe  Bay,  north  of  IHiatraiig.  It  ifl  stated  that  BanMhB 
Bay  is  a  harbour  within  tenitorial  limits  offering  tiie  advantngea 
of  very  deep  waten^  There  is  also  a  telegraph  station  at  Bbn- 
kohe  Bay.  The  stay  of  the  Bnssian  fleet  in  the  Frenoh  waters 
of  Ooohin  Ohina  and  Indo-Ghina  is  therefore  nearly  of  a  month's 
dnration* 

1  2lmet,filAyQil908. 


APPENDIX  K. 
EXTRACT  FROM  TIMES,  AUGUST  29,  1904,  p.  10. 

List  of  Bussicm  Acta  of  Interference  with  Neutral  Shipping 
since  the  cwOyreah  of  War  in  the  Far  East. 

L — ^Incidektb  at  Port  Abihus. 

British  Steamship  Foxtan  J9aS.— Seized  in  Port  Arthur  harhonr  after 
outbreak  of  hostilities.  (She  had  arrived  on  Febmaiy  4 — i^  four  days 
before  hostilities  b^an— from  Cardiff  with  cargo  <k  coal  for  Bnssian 
navy.) 

British  Steamship  Wendtowd — ^Detained  under  circomstances  of  great 
hardship  at  Port  Arthur,  Februaiy  8-14,  with  Japanese  refugees  from 
Ching-wan-tao  on  board. 

British  Steamship  ffsiping, — ^Fired  upon  from  Port  Arthur  on  her 
way  from  Ching-wan-tao ;  ordered  to  Dalny,  and  detained  there  four  days 
(February  18). 

British  Steamship  Eipaang. — ^Fired  upon  July  16  by  Russian  destroyer 
and  sunk;  according  to  the  finding  of  the  NavaJ  Court  held  at  Shanghai, 
August  23,  *'  without  any  just  cause  or  reason.** 


IL— Opsbationb  or  Apmtral  Wibxhznb^s  Squadbok  m  Bed  Ska 

ASD  MBDirEBXANXAir. 

British  Steamship  Mongolia  (London  to  Sydney).— Stopped,  February 
20  in  Red  Sea,  but  allowed  to  proceed. 

British  Steamship  Mombasa  (London  to  Calcutta). — Stopped  about 
same  date  in  Bed  Sea,  but  allowed  to  proceed. 

British  Steamship  EUrkkdale.-Seized  and  brought  into  Sues, 
Febmary  27 ;  released  February  29. 

British  Steamship  Frankky. — Seized  and  brought  into  Suez,  February 
27 ;  released  February  29. 

British  Steamship  Palawan. — ^Stopped  in  Bed  Sea,  but  allowed  to 
proceed. 

British  Steamship  Ben  Alder, — Stopped  in  Bed  Sea,  but  allowed  to 
proceed. 

(The  Egyptian  Goyemment  repeatedly  protested  against  the  Bussian 
ships  overstaying  their  time  limits  in  £lgyptian  waters,  and  eepedallj 
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against  the  proloDged  stay  of  the  Dmitri  Donakoi  at  Saez  under  pietftxt 
of  repairs.) 

British  Steamship  MarOake,  German  Steamship  StMgaHt  Norwegian 
Steamer  Standart.Sto^ped  oS  Port  Said,  March  13-16,  by  Dnutri 
Dorukai, 

British  Steamship  Osiris  (Brindisi  to  Port  Said).— Stopped  May  4  by 
Russian  cruiser  Khrabry,  demanding  sorrender  of  Japanese  nudls; 
delayed  for  two  hours. 


III.— Operatioks  or  the  Vladitostock  Squadron. 

British  Steamship  AUanion. — Seized  Jnne  16  (first  raid)  on  homeward 
voyage;  taken  to  Vladiyostock  and  condemned  by  Prise  Court,  Jane  27, 
mainly  on  the  ground,  not  that  she  was  actually  carrying  contraband,  hut 
that  cQie  had  earned  contraband  on  her  outward  voyage. 

German  Steamship  Ardbai. — Seized  July  22  (second  raid),  taken  to 
Vladivostock ;  released  about  August  6,  the  cai^go  for  Japan  alone  bdng 
confiscated. 

British  Steamship  KnigJU  Commofuitfr.— Sunk  July  24  by  BasDan 
cruisers  and  subsequently  adjudged  a  lawful  prize  by  the  YladiTOStock 
IVize  Court    No  compensation. 

G^erman  Steamship  Thea  (chartered  by  Japanese  firm). — Sunk  Joly  24 
by  Bussian  croisers,  and  adjudged  a  lawful  prize  on  the  ground  tiiat  she 
had  lost  her  status  as  neutral  ship.  Compensation,  nevertheless,  granted 
to  German  owners. 

British  Steamship  Ca2c^.— Seized  on  or  about  July  25,  taken  to 
Vladivostock ;  case  still  pending. 


IV. — 0PERATI05B  OF  THB  '*  J^BTEBBUBO  '*  AND  '*  ShOLBNSK  **  IN  TSB 

Red  Sea. 

British  Steamship  Orewe  HaU,  British  Steamship  Menetaus. — Stopped 
July  12  by  the  PeUrburg  off  Jiddah,  and  detained  for  four  hours  for 
examination. 

British  Steamship  Malacca  (P.  and  0.).— Seized  July  13  by  the 
Peterburg;  brought  into  Suez  July  19  in  charge  of  a  prize  crew ;  passed 
through  the  canal,  and  left  Port  Said  July  21;  released  at  Algiers, 
July  27. 

British  Steamship  Dragoman. — Stopped  July  15,  but  allowed  to 
proceed ;  she  was  bound  from  the  Russian  port  of  Batum,  in  China. 

German  Steamship  Frinz  BeinricL — Stopped  July  15  or  16  by  the 
Smolensky  and  mail  bags  for  Japan  taken  out  of  her;  mail  bags 
surrendered  a  couple  of  days  later  and  sent  on  by  British  steamahip 
Persia^  which  was  stopped  by  the  Smolmsk  for  the  purpose. 

British  Steamship  Da^mo^us.— Stopped  July  17,  but  allowed  to 
proceed. 

British  Steamship  Ceylon.— Challenged  July  18  by  Peierburg^  bat 
allowed  to  proceed ;  she  was  homeward  bound. 
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German  Steamship  Soandith — Seized  in  the  Bed  Sea, 
to  Suez,  July  24,  in  charge  of  a  prize  crew,  but  released  i  e 

she  was  stated  to  have  400  tons  of  rails  for  Japan  on  be 

British  Steamship  Ardova. — Seized  by  the  Smolensk  \  i 

to  Suez,  July  25,  in  charge  of  a  prize  crew,  bat  released  i 

British  Steamship  Formosa. — Seized  and  brought  inl 
of  a  prize  crew,  July  26 ;  released  July  27. 

Qerman  Steamship  ^oZsa^ta. — Seized  and  brought  in  \ 

of  a  prize  crew,  July  27 ;  released  at  once. 

British  Steamship  (Hty  of  Agra  and  ifoutlta. — Sto  1 

cruisers  (exact  date  not  stated),  but  allowed  after  examin;         t 

British  Steamship  Comedian. — Stopped  and  papei  i 
Smolensk  (August  22)  in  South  African  waters,  eig  i 
East  London. 


v.— Operations  of  New  Gbuisebs  (Tbansfobhed  Gebi 

British  Steamship  Manora. — Challenged,  August  6,  tw 
eouth  of  Finisterre. 

British  Steamship  Bonda. — Stopped  on  voyage  from 
August  13»  off  Spanish  coast 

British  Steamship  Sootian. — Stopped  and  examined, 
Ural  (ex  Maria  Theresia)  off  Straits  of  Gibraltar. 


VL — Operations  of  the  Baltic  Fleet. 

British  Steamship  Oldhamia. — Seized  by  the  Baltic  '. 
18,  1905.    The  officers  were  put  on  board  the  Oleg^  drr 
after  the  battle  in  the  Sea  of  Japan,  May  28,  29.    Tl 
transferred  to  the  Dnieper  (ex  Feteiifurg),  and  an  ent 
prize  crew  took  over  the  OWurnnOf  which  was  ordered  to 
escorted  by  the  conrerted  cruisers  Kuban  and  Terek. 
to  conceive  a  more  improper  exercise  of  |he  right  of  ^ 
search  than  this  case.    Modern  usage  only  allows  the  i 
merchantman  to  be  summoned  with  his  papers  on  board  t 
cruiser.^    The  Prize  Code  of  the  Institute  of  Intematioi 
hibits  a  belligerent  from  requiring  any  person  whatever  to 
on  board  the  belligerent  vessel  which  intercepts  the  ne 
usage  and  authority,  therefore,  are  entirely  opposed  to  bu 
that  of  the  Baltic  Fleet,  in  requiring  the  entire  crew  and  o 
neutral  merchantman  to  leave  their  vessel  to  embark  on  tl 
warships.    This  vessel  reported  sunk. 

British  Steamship  CUumum. — Stopped  June  2,  1905, 
cruiser  Bion  (ex  SmoHensk);  bags  of  beans,  cotton^  ai 
antimony  thrown  overboard.  Bussians  lefb  suddenly,  static 
released. 

>  The  SZMmmr,  2  Wheaton,  262. 
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British  Steamship  St.  JTi^do.— Stopped  and  searched  by  BiuniD 
cruiser  Dnieper  (ex  Feterhwrg)  on  June  4,  ld05,  60  miles  north  of 
Hong  Kong  while  on  voyage  to  Japan.  Cargo  consisted  of  jute,  rice, 
and  cotton,  and  therefore  was  only  conditionally  contraband.  Sunk  on 
June  5.  Eleven  Europeans^  including  the  captain,  detuned  on  boud 
thelMteper. 

A  question  was  addressed  to  Lord  Lansdowne,  as  Secretary  of 
State  for  Foreign  Affairs,  as  to  the  probability  of  an  early  settle- 
ment of  the  claims  of  the  captains,  officers,  and  orews  of  merchant 
vessels,  for  personal  suffering  and  loss^  inoorred  by  the  action  of 
Bnssian  oruisers  during  the  Bnsso-Japanese  War.  In  reply,  Lord 
Lansdowne  stated  that  in  the  oase  of  the  Etbrickdale  there  had  been 
payment  in  full,  and  the  oase  was  closed.  But  this  was  the  only 
case  in  which  a  completely  satisfactory  result  had  been  arrived  at 
In  the  oase  of  the  Frankby^  the  owners  had  received  the  greater 
part  of  their  claim.  In  the  case  of  the  Foxion  JEToS,  eighty  per 
oent.  of  the  amount  claimed  had  been  paid.  In  the  oase  of  the 
CcickoM^  the  Bussian  Government  had  already  paid  the  valne  of 
the  flour  on  board.  In  the  oase  of  the  Hiptang^  Ardona^  and  KsKiglii 
OommandeTt  claims  had  been  made  for  the  loss  of  the  effects  of  the 
captain,  officers,  and  crew,  and  for  compensation.  There  was  not 
the  slightest  evidence  that  any  of  these  claims  would  be  even 
oonsidered  at  the  date  of  Lord  Lansdowne's  statement,  and  it  is 
dear  that  they  must  be  definitely  abandoned,  in  the  light  of  the 
decision  of  the  St.  Petersburg  Fri2se  Court  in  the  case  of  the  Km^ 
Commander.  The  Bussian  Prize  Courts  have  set  a  seal  upon  their 
^  perversely  wrong  decisions,"  to  use  the  language  of  Frofessor 
Holland,  by  an  infraction  of  the  rule  of  international  law  that 
*'  severe  damages  ought  to  be  inflicted  upon  those  captors  who 
have  behaved  with  cruelty  towards  the  captured  Grew.**'  In  two 
of  the  above  cases,  the  liability  of  captors  for  embezzling  property 
was  a  principle  announced  by  Lord  Stowell,  who  observed,  in 
another  oase,  that  where  it  could  be  proved  that  the  captors  hsd 
any  such  malignant  motive  as  that  of  inflicting  pain  or  personal 
indignity,  he  would  inflict  exemplary  damages.  In  this  case, 
twenty-two  of  the  crew  of  a  Spanish  vessel  were  put  in  irons; 
but  the  captor  was  a  British  privateer,  and  not  a  omiser  of  his 
Majesty's  Navy.  Lord  Nelson  observed  that  privateezs  were  very 
irregular.    During  the  Busso-Japanese  War,  the  Bussian  vessels 

>  Timet,  July  14, 1905. 

*  Sir  B.  Phillimoie's  «« International  Law,"  Tol.  iil  b.  883;  referring  to  the 
Maria  and  the  Vr<no  Johanna^  4  Bob.  p.  348 ;  the  Concordia,  2  Bob.,  p.  102: 
the  8t,  Juan  Baptieta  and  La  PurieHma  Omeepeion,  5  Bob.  p.  83;  the  £IaaMr, 
2  Wheaton's  (Amer.)  Bep.  p.  859. 
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who  haye  oommitted  irregularities,  or  who  ha^ 
wilful  misconduot  and  Tezation,  haTe  been  I 
*<  Gadit  qnsastio  *'  apparently  that  seToral  anthenl 
misconduot  and  Texation  have  oocared  daring  th 
War.  The  erew  of  the  KnigJU  Commander  were  o 
into  the  sea  on  their  yessel  being  sunk.  Darin 
where  an  act  of  oraelty  was  proved  against  a  p: 
caose  of  forfeitare  by  the  British  Prize  Aot^  of  t 
of  marqae. 

'  The  Marianne,  (1803)  5  C.  Bob.  9. 
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The  Portsmouth  Treaty. 

TEXT  OP  THE  ABTICLES. 

The  full  text  of  the  Treaty  of  Peace  oonoluded  at  Portsmouth 
(N.  H.)  between  Bussia  and  Japan  is  issued  by  Beater's  Agency  as 
follows : — 

^  His  Majesty  the  Emperor  of  Japan  on  the  one  part,  and  his 
Majesty  the  Emperor  of  All  the  Bossias  on  the  other  part, 
animated  by  the  desire  to  restore  the  blessings  of  peace  to  their 
oonntries  and  peoples,  have  resolved  to  condnde  a  Treaty  of  Peaoe, 
and  have,  for  this  purpose,  named  their  Plenipotentiaries,  that  is 
to  say : — 

**  His  Majesty  the  Emperor  of  Japan :  His  Excellenoy  Baron 
Eomura  Jutaro,  Jusammi,  Qrand  Cordon  of  the  Imperial  Order  of 
the  Bising  Sun,  his  Minister  for  Foreign  Affairs,  and  his  Exoel- 
lenoy  M.  Takahira  Kogoro,  Jusammi,  Grand  Cordon  of  the 
Imperial  Order  of  the  Sacred  Treasure,  his  Envoy  Extraordinary 
and  Minister  Plenipotentiary  to  the  United  States  of  America; 

*' And  his  Majesty  the  Emperor  of  All  the  Busaias :  his  Ezoel- 
lenoy  M.  Serge  Witte,  his  Secretary  of  State  and  President  of 
the  Committee  of  Ministers  of  the  Empire  of  Bussia,  and  his 
Excellency  Baron  Boman  Bosen,  Master  of  the  Imperial  Court 
of  Bussia  and  his  Ambassador  Extraordinary  and  Plenipotentiary 
to  the  United  States  of  America ; 

*<  Who,  after  having  exchanged  their  full  powers,  which  were 
found  to  be  in  good  and  due  form,  have  conduded  the  following 
articles : — 

**  Article  I. — ^There  shall  henceforth  be  peace  and  amity  between 
their  Majesties  the  Emperor  of  Japan  and  the  Emperor  of  All  the 
Bussias  and  between  their  respective  States  and  subjects. 

"Abuglb  IL — ^The  Imperial  Bussian  Gk)vemment,  acknow- 
ledging that  Japan  possesses  in  Korea  paramount  political,  mili- 
tary, and  economical  interests,  engage  neither  to  obstruct  nor 
interfere  with  the  measures  of  gui^mce,  protection,  and  control 
which  the  Imperial  Qovemment  of  Japan  may  find  it  necessary 
to  take  in  Korea. 

"  It  is  understood  that  Bussian  subjects  in  Korea  shall  be  treated 
exactly  in  the  same  manner  as  the  subjects  or  citizens  of  other 


APPENDIX, 

foreiga  Powers — ^that  is  to  say,  they  shall  be  pla 
footing  as  the  snbjeots  or  citizens  of  the  most  favc 
**  It  is  also  agreed  that,  in  order  to  aToid  all  oai 
standing,  the  two  high  oontraoting  parties  will 
Bnsso-Eorean  frontier  &om  taking  any  military 
may  menace  the  seonrity  of  Bnssian  or  Korean  tor 
'*  Abticlb  III. — Japan  and  Bassia  mntnally  e) 
"  (1)  To  eyaonato  oompletoly  and  simnltaneo 
except  the    territory  affected  by  the  lease  of 
Peninsnla,  in    conformity  with  the  proTisionc 
Article  I.  annexed  to  this  treaty,  and 

**  (2^  To   restore  entirely  and  completely  to 

administration  of  China  all  portions  of  Manchn 

occapation  or  under  the  control  of  the  Japan 

troops  with  the  exception  of  the  territory  above 

'*  The  Imperial  Government  of  Bnssia  declare  tha 

in  Manchnria  any  territorial  advanteges  or  preferent 

ooncessions  in  impairment  of  Chinese  sovereignty 

with  the  principle  of  equal  opportunity. 

*' Article  IY. — Japan  and  Bnssia  reciprocally  ( 
obstract  any  general  measures  common  to  all  oo 
China  may  take  for  the  development  of  the  commerce 
of  Manchnria. 

**  Abticle  Y. — The  Imperial  Bnssian  Oovemmen 
assign  to  the  Imperial  Government  of  Japan,  with 
the  Gk>vemment  of  China,  the  lease  of  Port  Arthui 
adjacent  territory  and  territorial  waters,  and  all  righ 
and  concessions  connected  with  or  forming  part  of  s^ 
they  also  transfer  and  assign  to  the  Imperial  G 
Japan  all  public  works  and  properties  in  the  territo; 
the  above-mentioned  lease. 

'*  The  two  contracting  parties  mutualljr  engage  I 
consent  of  the  Chinese  Government  mentioned  in  I 
stipulation.  The  Imperial  Government  of  Japan  : 
undertake  that  the  proprietary  righto  of  Bussian  st 
territory  above  referred  to  shall  be  perfectiy  respecti 
*' Abticle  YI. — The  Imperial  Bussian  Govemmei 
transfer  and  assign  to  the  Imperial  Government  of  J  i 
compensation  and  with  the  consent  of  tiie  Chinese 
the  railwav  between  Chang-chun  (Ewang-cheng-t  i 
Arthur  and  all  ite  branches,  together  with  all  righ  I 
and  properties  apperteining  thereto  in  that  region,  i 
coal  mines  in  the  said  region,  belonging  to  or  wi 
benefit  of  the  railway. 

*'  The  two  high  contracting  parties  mutually  eng  i 
the  consent  of  me  Government  of  China  mentione< . 
going  stipulation. 

"  Article  YU. — Japan  and  Bnssia  engage  to  exploi  I 
tive  railways  in  Jliumchuria  exclusively  for  ooi  i 
industrial  purposes,  and  in  nowise  for  strategic  purp  ; 
**It  is  understood  that  this  restriction  does  not 
roQway  in  the  territozy  affected  by  the  lease  of  1 : 
Peninsula. 
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"Article  Ylll. — The  Imperial  GJovemments  of  Japan  and 
BnflBia,  with  a  view  to  promote  and  facilitate  interoonne  and  traffic, 
will,  as  soon  as  posfiible,  oondnde  a  separate  convention  for  the 
regulation  of  their  connecting  railway  services  in  Manchuria. 

*  Article  IX. — The  Imperial  Bnssian  Government  cede  to  the 
Imperial  Government  of  Japan  in  perpetoity  and  full  sovereignty 
the  Bonthem  portion  of  the  Island  of  Sakhalin  and  all  islands 
adjacent  thereto  and  pnblio  works  and  properties  thereon. 

"  The  50th  degree  of  north  latitude  is  adopted  as  the  norihen 
boundary  of  the  ceded  territory.  The  exact  aliCTment  of  snoh 
territory  shall  be  determined  in  accordance  with  me  provisions  of 
additional  /ijidole  IL  annexed  to  this  treaty. 

*'.Japan  and  Bussia  mutually  agree  not  to  construct  in  their 
respective  possessions  on  the  Island  of  Sakhalin  or  the  adjacent 
islimds  any  fortifications  or  other  similar  military  works.  Thqr 
also  respectively  engage  not  to  take  any  military  measures  whicdi 
may  impede  the  free  navigation  of  the  Straits  of  La  Perouse  and 
Tartaiy. 

"  Article  X. — ^It  is  reserved  to  the  Bussian  subjects,  inhabitants 
of  the  territory  ceded  to[Japan;to  seU  their  real  property  and  retire 
to  their  country;  but  if  they  prefer  to  remain  in  the  ceded 
territory,  they  will  be  maintained  and  protected  in  the  full 
exercise  of  their  industries  and  rights  of  property  on  condition 
of  submitting  to  Japanese  laws  and  jurisdictioiL 

**  Japan  shall  have  full  liberty  to  withdraw  the  right  of 
residence  or  to  deport  from  such  territory  any  inhabitants  who 
labour  under  political  or  administrative  disability.  She  engages, 
however,  that  the  proprietary  rights  of  such  inhabitants  shall  be 
fully  respected. 

'^ArticleXI. — ^Bussia  engages  toarrange  with  Japan  for  granting 
to  Japanese  subjects  rights  of  fishery  along  the  coasts  of  the 
Bussian  possessions  in  the  Japan,  Okhotsk,  and  Behring  Seas. 

**  It  is  agreed  that  the  foregoing  engagement  Bhall  not  affect 
rights  already  belonging  to  Bussian  or  foreign  subjects  in  those 
regions. 

"  Article  XII. — The  treaty  of  commerce  and  navigation  betw6(»i 
Japan  and  Bussia  having  been  annulled  by  the  war,  the  Imperial 
Gk>vemment8  of  Japan  and  Bussia  engage  to  adopt  as  the  basis 
of  their  commercial  relations,  pending  the  conclusion  of  a  new 
treaty  of  commerce  and  navigation  on  ue  basis  of  the  treaty  which 
was  in  force  before  the  present  war,  the  system  of  reciprooal  treat- 
ment on  the  footing  of  the  most  favoured  nation,  in  which  are 
included  import  and  export  duties,  Customs  fonnalities,  transit 
and  tonnage  dues,  and  the  admission  and  treatment  of  the  agents, 
subjects,  and  vessek  of  one  country  in  the  territories  of  the  other. 

<*  Article  XIII. — ^As  soon  as  possible  after  the  present  treaty 
comes  into  force  all  prisoners  of  war  shall  be  reciprocally  restored. 

**The  Imperial  Governments  of  Japan  and  Bussia  shall  each 
appoint  a  special  coounissioner  to  take  charge  of  prisoners. 

**  All  prisoners  in  the  hands  of  one  Government  shsJl  be  delivered 
to  and  received  by  the  commissioner  of  the  other  Government  or 
by  his  duly  authorized  representative  in  such  iconvenient  numbers 
and  at  such  convenient  ports  of  the  delivering  State  as  saoh 
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delivering  State  shall  notify  in  advanoe  to  the 
the  reoeiying  State. 

**  The  Gk)yeminent8  of  Japan  and  Bnssia  shal 
other,  as  soon  as  possible  after  the  delivery  of  pi 
completed,  a  statement  of  the  direct  expenditi 
incurred  by  them  for  the  care  and  maintenance  < 
the  date  of  capture  or  surrender  up  to  the  t 
delivery. 

**  Bussia  engages  to  repay  to  Japan,  as  soon  as  i 
exchange  of  the  statements  as  above  provided 
between  the  actual  amount  so  expended  by  Japai 
amount  similarly  disbursed  by  Bussia. 

"Article  XIY. — The  present  treaty  shall  be  : 
Majesties  the  Emperor  of  Japan  and  the  Empe 
Bussias. 

**  Such  ratification  shall  with  as  little  delay  as 
any  case  not  later  than  60  days  from  the  date  o 
of  the  treaty,  be  announced  to  the  Imperud  Gk)ven 
and  Bussia  respectively  through  the  French  Minisi 
the  Ambassador  of  the  United  States  in  St.  Peten 
the  date  of  the  later  of  such  announcements  this 
all  its  parts  come  into  full  force. 

**  The  formal  exchange  of  ratifications  shall  take 
ington  as  soon  as  possible. 

'<  Abticle  XV. — The  present  treaty  shall  be  sign 
in  both  the  English  and  French  languages. 

**  The  texts  are  in  absolute  conformity,  but  in  case 
in  interpretation  the  French  text  shall  prevail. 

**  In  conformity  with  the  provisions  of  Articles  I 
the  Treaty  of  Peace  between  Japan  and  Bussia  of 
undersigned  Plenipotentiaries  have  ooncluded  the  f 
tional  Articles : — 

"L  TO  Article  HE. 

*'The  Imperial  Governments  of  Japan  and  Bn 
engage  to  commence  the  withdrawal  of  their  milit  i 
the  territory  of  Manchuria  simultaneously  and  im:  i 
the  Treaty  of  Peace  comes  into  operation ;  and  wil  I 
18  months  from  that  date  the  armies  of  the  two  i 
be  completely  withdrawn  from  Manchuria,  except 
territory  of  the  Liau-tung  Peninsula.  The  fore  i 
countries  occupying  the  front  positions  shaU  be  firs  ; 

^  The  high  contracting  parties  reserve  to  thems  i 
to  maintain  guards  to  protect  their  respective  n  i 
Manchuria.    The  number  of  such  guaids  shall   i 
per  kilometre,  and  within  that  maximtm  number,  t 
of  the  Japanese  and  Bussian  armies  shall,  by  com: 
the  number  of  such  guards  to  be  employed  as  sr 
having  in  view  the  actual  requirements. 

"  The  commanders  of  the  Japanese  and  Bussian  : 
ohuria  shall  agree  upon  the  details  of  the  evacuatio  i 
with  the  above  principles,  and  shall  take  by  com  i 
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meaffores  neoessary  to  carry  out  the'evaooation  as  soon  as  poflsiUe, 
and  in  any  case  not  later  than  the  period  of  18  months. 

"  n.  TO  Abticle  IX. 

**  As  soon  as  possible  after  the  present  Treaty  comes  into  fcax^  a 
<x)mmission  of  delimitation,  composed  of  an  equal  nmnber  of 
members  to  be  appointed  respeotively  by  the  two  high  oontraoting 
parties,  shall  on  the  spot  mark  in  a  permanent  manner  the  exaot 
oonndary  between  the  Japanese  and  Bnssian  possessions  on  the 
Island  of  Sakhalin.  The  commission  shall  be  bound,  so  far  as 
topographical  considerations  permit,  to  follow  the  50th  parallel  of 
north  latitude  as  the  boundary  line,  and  in  case  any  defleciioiiB 
from  that  line  at  any  points  are  found  to  be  necessary,  compenfla- 
tion  will  be  made  by  correlative  deflections  at  other  pointe.  It 
shall  also  be  the  duty  of  the  said  commission  to  prepare  a  list  and 
description  of  the  adjacent  islands  included  in  the  cession,  and 
Anally  the  commission  shall  prepare  and  sign  maps  showing  the 
boundaries  of  the  ceded  territory.  The  work  of  the  commisBion 
shall  be  subject  to  the  approval  of  the  high  contracting  parties. 

*'  The  foregoing  additional  Articles  are  to  be  considerod  as  ratified 
with  the  ratification  of  the  Treaty  of  Peace  to  which  they  are 
annexed. 

''Portsmouth,  the  5th  day,  9th  month,  38ih  year  of  Meiji, 
corresponding  to  the  23rd  August  (5th  September),  1905. 

*'  In  witness  whereof  the  respective  PlenipotentiarieB  have  signed 
and  afiSzed  their  seals  to  the  present  Treaty  of  Peace. 

''Done  at  Portsmouth  (New  Hampshire),  this  fifth  day  of  the 
ninth  month  of  the  thirty-eighth  vear  of  Meiji,  corresponding  to 
the  twenty-third  day  of  August  (fifth  September),  one  thousand 
nine  hundred  and  five." 
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The  New  Anglo-Japanese  Agreei 

The  following  «*  Despatch  to  His  Majesty's  Am 
Fetersbnrg,  forwarding  a  copy  of  the  Agreemc 
United  ILingdom  and  Japan,  signed  at  London,  Ai 
was  issued  yesterday  as  a  Parliamentary  paper  [O 

**  The  MarquesB  of  Lanadowne  to  Sir  0.  Hoi 

"Foreign  Office,  Sei 

*«  Sir, — I  inclose,  for  your  Excellency's  informal 
a  new  Agreement  concluded  between  His  Majestj 
and  that  of  Japan  in  snbstitation  for  that  of  the 
1902.  Yon  will  take  an  early  opportunity  of  comi 
new  Agreement  to  the  Bussian  Govemment. 

'*  It  was  signed  on  the  12th  August,  and  you  wi 
it  would  have  been  immediately  made  public  but  fc 
negotiations  had  at  that  time  already  commenced  1 
and  Japan,  and  that  the  publication  of  such  a  di 
those  negotiations  were  still  in  progress  would  ' 
been  improper  and  inopportune. 

'*  The  Bussian  (Government  will,  I  trust,  recog 
new  Agreement  is  an  international  instrument  to  ¥ 
tion  can  be  taken  by  any  of  the  Powers  interested  i 
the  Far  East.  You  should  call  special  attention 
mentioned  in  the  preamble  as  those  by  which  th 
Contracting  Parties  is  inspired.  His  Majesty's  Gtovc 
that  they  may  count  upon  the  good  will  and  suf 
Powers  in  endeaT0urui|^  to  maintain  peace  in  Easte 
seeking  to  uphold  the  integrity  and  independence 
Empire  and  the  principle  of  equal  opportunities  fa 
and  industry  of  all  nations  in  that  country. 

'*  On  the  other  hand,  the  special  interests  of  tl 
Parties  are  of  a  kind  upon  wluch  they  are  fuUy  es 
and  the  announcement  that  those  interests  must  be 
one  which  can  create  no  surprise,  and  need  give 
givings. 

'*  I  call  your  especial  attention  to  the  wording 
which  lays  down  distinctly  that  it  is   only  in 
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nnproYoked  attack  made  on  one  of  the  Contraoting  Parties  by 
another  Power  or  Powers,  and  when  that  Party  is  defending  its 
territorial  rights  and  special  interests  from  aggressiYe  action,  that 
the  other  Party  is  bonnd  to  come  to  its  assistance. 

**  Artide  III.,  dealing  with  the  question  of  Oorea,  is  deserving 
of  especial  attention.  It  recognizes  in  the  dearest  terms  the 
paramoxuit  position  which  Japan  at  this  moment  occupies  and 
must  henceforth  occupy  in  Corea,  and  her  right  to  take  any 
measures  which  she  may  find  necessary  for  the  protection  of  her 
political,  military,  and  economic  interests  in  that  country.  It  is, 
however,  expressly  provided  that  such  measures  must  not  be 
contrary  to  the  principle  of  equal  opportunities  for  the  commerce 
and  industry  of  other  nations.  The  new  Treaty  no  doubt  diffen 
at  this  point  conspicuously  from  that  of  1902.  It  has,  however, 
become  evident  thiftt  Oorea,  owing  to  its  dose  proximity  to  the 
Japanese  Empire  and  its  inability  to  stand  alone,  must  fail  under 
the  control  and  tutelage  of  Japan. 

<«  His  Majesty's  Government  observe  with  satisfisMstion  that  this 
point  was  readily  conceded  by  Bussia  in  the  Treaty  of  Peace 
recently  concluded  with  Japan,  and  they  have  every  reason  to 
believe  that  similar  views  are  hdd  by  other  Powers  with  regard 
to  the  relations  which  should  subsist  between  Japan  and  Corea. 

**HiB  Majesty's  Government  venture  to  anticipate  that  the 
alliance  thus  conduded,  designed  as  it  is  with  objects  which  are 
purely  peaceful  and  for  the  protection  of  rights  and  interests  the 
validity  of  which  cannot  be  contested,  will  be  regarded  witii 
approval  by  the  Government  to  which  you  are  accredited.  They 
are  justified  in  believing  that  its  conclusion  may  not  have  been 
without  effect  in  facilitating  the  settlement  by  which  the  war  has 
been  so  happily  brought  to  an  end,  and  they  earnestly  trust  that 
it  may,  for  many  years  to  come,  be  instrumental  in  securing  the 
peace  of  the  world  in  those  regions  which  come  within  its  scope. 

*^  I  am,  &c., 

**  (Signed)  Lansdownb." 


IndoaurS. 

**  AgBXEMENT  BXTWEKir  THE  UnITSD  EiNODOM  AND  JaPAN,  SiONED  AT 

London,  Auoust  12, 1905. 

"PEEAMBLE. 

*'  The  Governments  of  Great  Britain  and  Japan,  being  desirous 
of  replacing  the  Agreement  conduded  between  them  on  the  30th 
January,  1902,  by  fresh  stipulations,  have  agreed  upon  fJie  follow- 
ing Articles,  which  have  for  their  object : — 

**  (a)  The  consolidation  and  maintenance  of  the  general  peace  in 
the  regions  of  Eastern  Asia  and  of  India ; 

*'  (V)  The  preservation  of  the  common  interests  of  all  Powers  in 
China  by  insuring  the  independence  and  integrity  of  the  Ohinese 
Empire  and  the  principle  of  eoual  opportunities  tot  the  commerce 
and  industry  of  all  nations  in  China; 
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**(e)  The  maintenanoe  of  the  territorial  rights  of  the  Hi^h 
Contracting  Parties  in  the  regions  of  Eastern  Asia  and  of  India, 
and  the  defence  of  their  special  interests  in  the  said  regions  : — 

"  Abuclb  I. 

^  It  is  affreed  that  whenever,  in  the  opinion  of  either  Great 
Britain  or  Japan,  any  of  the  rights  and  interests  referred  to  in  the 
preamble  of  tnis  Agreement  are  in  jeopardy,  the  two  Gk>Yemments 
will  oommnnicate  with  one  another  Mly  and  frankly,  and  will 
oonsider  in  common  the  measures  which  should  be  taken  to  safe- 
guard those  menaced  rights  or  interests. 

"Abticlk  II. 

*'  If  by  reason  of  unprovoked  attack  or  aggressive  action,  wherever 
arising,  on  the  part  of  anv  other  Power  or  Powers  either  contract- 
ing pcurty  should  be  involved  in  war  in  defence  of  its  territorial 
rights  or  special  interests  mentioned  in  the  preample  of  this  Agree- 
ment, the  other  contracting  P^^riy  will  at  once  come  to  die 
assistance  of  its  ally,  and  will  conduct  the  war  in  common,  and 
make  peace  in  muttud  agreement  with  it. 

^Abtigls  III. 

**  Japan  possessing  paramount  political,  military,  and  economic 
interests  in  Oorea,  Great  Britain  recognizes  the  right  of  Japan  to 
take  such  measures  of  guidance,  control,  and  protection  in  Oorea 
as  she  may  deem  proper  and  necessary  to  safeguard  and  advance 
those  intents,  provided  always  that  such  measures  are  not  con- 
trary to  the  principle  of  equal  opportunities  for  the  commeroe  and 
industry  of  all  nations. 

"Abxiclb  IV. 

**  Great  Britain  having  a  spedal  interest  in  all  that  conoems  the 
security  of  the  Indian  frontier,  Japan  recognizes  her  right  to  take 
such  measures  in  the  proximity  of  that  mntier  as  die  may  find 
necessaiy  for  safeguarding  her  Indian  possessions. 

*«ABnGLB  V. 

**  The  high  contracting  parties  agree  that  neither  of  them  will, 
without  consulting  the  other,  enter  into  separate  arransements 
with  another  Power  to  the  prejudice  of  the  objects  described  in  the 
preamble  of  this  Agreement. 

"Abticlb  VL 

<*  As  re^ds  the  present  war  between  Japan  and  Bussia,  Great 
Britain  will  continue  to  maintain  strict  neutrality  tmless  some 
other  Power  or  Powers  should  join  in  hostilities  against  Japan,  in 
which  case  Great  Britain  wiU  come  to  the  assistance  of  Japan,  and 
will  conduct  the  war  in  common,  and  make  peace  in  mutxul  agree- 
ment with  Japan. 
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"  Artiolb  VTL 

**  The  oonditions  under  which  armed  assistanoe  shall  be  afforded 
by  either  Power  to  the  other  in  the  oironmBtanoea  mentioned  in 
the  present  Agreement,  and  the  means  by  whioh  snch  assistanoe  is 
to  be  made  avaiLikble,  will  be  arranged  by  the  naval  and  militaiy 
authorities  of  the  oontracting  parties,  who  will  from  time  to  time 
consult  one  another  fully  and  freely  upon  all  questions  of  mutual 
interest. 

"Artiolb  VIIL 

"  The  present  Agreement  shall,  subject  to  the  provisions  of  Article 
YI.,  come  into  effect  immediately  after  the  date  of  its  signature, 
and  remain  in  force  for  ten  years  from  that  date. 

**  In  case  neither  of  the  high  contracting  parties  should  have 
notified  twelve  months  before  the  expiration  of  the  said  ten  years 
the  intention  of  terminating  it,  it  shall  remain  binding  until  the 
expiration  of  one  year  from  the  day  on  which  either  of  the  high 
oontracting  parties  shall  have  denounced  it.  But  if,  when  the 
date  fixed  for  its  expiration  arrives,  either  ally  is  actually  engaged 
in  war,  the  alliance  shall,  ipso  facto^  continue  until  peace  ia 
concluded. 

**  In  fiedth  whereof  the  Undersigned,  duly  authorized  by  their 
respective  Governments,  have  signed  this  Agreement  and  have 
affixed  thereto  their  Seals. 

"  Done  in  duplicate  at  London,  the  12th  day  of  August^  1905. 

"(L.S.)        LANSDOWNB, 

"  His  Britannic  Majesty's  Principal  Secretary 
of  State  for  Foreign  Affairs. 

"  (L.S.)        TADASU  HAYASHI, 

'*  Envoy  Extraordinary  and  Minister  Pleni- 
potentiary of  His  Majesty  the  Emperor 
of  Japan  at  the  Court  of  St.  James. 

There  can  be  no  doubt  that,  inter  dUc^  the  Anglo-Japanese 
Agreement  of  1905  is  an  instance  of  what  Sir  B.  Phillimore  calls 
*'  the  doctrine  and  practice  of  guaranteeship,  in  its  proper  sense," 
i,e,  against  third  powers,  and  not  against  domestic  or  internal 
attacks  upon  a  State.^  It  is  therefore  not  open  to  the  objections 
advanced  against  guaranteeship  involving  the  right  of  interven* 
tion.  This  latter  kind  of  guaranteeship  is  objected  to  by  Yattel 
on  the  ground  that  it  renders  an  ally  a  judge.  An  ally  onght  to 
remain  an  ally,  in  spite  of  changes  that  happen  in  the  internal 
government  of  the  State  to  which  he  is  bound.^  The  treaty 
between  Korea  and  Japan,  however,  is  a  treaty  of  guaranteo 

*  SirB.  Phillimore*8  **  International  Law,"  vol.  ii.  b.  62. 

•  Vatters  *"  Droit  dee  Gona,''  1.  ii-  o.  xii.  8.  197;  and  8ir  B.  Phillinon'a 
''International  Law,"  toI.  11.  b.  57  et  teq. 
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involTing  intervention  in  the  domestio  affain 
Treaties  of  gaaranty  involving  a  g^narantee  to 
oonstitntion  of  a  State  have  not  only  been  th< 
even  the  meet  important ;  einoe  they  inoludc 
phalia,  1648,  and  the  nnmerotiB  treaties  that  r 
it,  and  the  Treaty  of  Vienna,  1725 ;  goarante 
Sanction,    confirmed   by  France   in    1738,  i 
Frederio   William.      The   British,  the   Ans 
Empires,  as  well  as  the  States  of  Poland,  Ck 
(German  principalities,  have  all  afforded  exam 
tion  of  the  principle  of  guaranty.^ 

The  doctrine  and  practice  of  gnaranteeship 
against  third  powers  was  applied  at  the  Treat 
by  the  Treaty  of  1832  between  France,  Great  1 
Bavaria,  guaranteeing  theiindependenoe  of  Gree 
of  1839  between  Austria,  France,  Great  Britai 
Holland,  and  Belgium,  guaranteeing  the  inde| 
petnal  neutrality  of  Belgium.^    The  Anglo-Ja 
of  1905  rather  implicitly  than  explicitly  goaran 
as  the  word  does  not  occur  in  it.    But  by  At 
that  it  is  a  guarantee  of  territorial  integrity, 
an  equal  treaty,  there  being  not  merely  an  eqi 
identity  in  the  promises.^    A  g^uarantee  may  ap 
peace,  or  any  other  treaty.^     The  Anglo-Jap 
cannotbeoalledaguaranteeof  a  treaty  of  peace,  J 
it  expressly  contemplates  a  state  of  war.    But  i1 
a  treaty  of  guarantee. 

It  is,  however,  much  more  than  a  treaty  oi 
introduces  a  pnUio  written  law  for  the  East,  con 
or  less  permanent  arrangement  of  national  s: 
rights,  and  may  almost  be  considered  as  estaUis]  i 
of  a  principle  like  the  balance  of  power  in  the  Fi. 

The  first  commencement  of  international  ii 
Britain  and  Japan  is  alluded  to  by  Sir  B.  Phi '. 
vention  was  oondnded  at  Nagasaki  in  1855,  by  w : 
were  opened  for  certain  purposes  to  British  shi  i 
diction  of  British  authorities  over  BritiBh  sub  < 
ports  was  retained.  British  ships  of  war,  in  tl  i 
formanoe  of  their  duties,  had  a  general  right  to  e  i 
of  Japan ;  but,  tmless  compelled  by  necessity,  tl  i 
like  merchantmen  to  certain  ports  named  in  the  < ! 

>  Sir  B.  PhiUimoie'B  <«  Intematloiial  Law,**  toL  ti.  s.  56. 

*  Ibid.,8.62.  'Yattors ''Droit  des  Oens/' L  ii.  • . 

*  Ibid.,  Mipra,  o.  xyL  b.  285. 

*  Cf.  HaU's  *"  IntemationAl  Law,"  5th  ed.,  pt.  ii  o.  x.  p.  i 
'  "  Intemationa]  Law/'  yoL  iii.,  prefaoe  to,  p.  x. 


APPENDIX  R 
Treaty  between  Japan  and  Korea^  November  17, 1906. 

Beuter's  Agency  is  informed  that  the  following  is  the  text  of  the 
treaty  between  Japan  and  Korea,  whioh  was  signed  at  Seoul  osa 
November  17 : — 

"  The  Governments  of  Japan  and  Korea,  desiring  to  strengthen 
the  principle  of  solidarity  whioh  unites  the  two  empires,  bave, 
with  that  object  in  view,  agreed  upon  and  concluded  the  foUowiog 
stipulations,  to  serve  until  the  moment  arises  when  it  is  recognised 
that  Korea  has  attained  national  strength : 

'*  Article  1. — ^The  Government  of  Japan,  through  the  Depart- 
ment of  Foreign  AfEairs  in  Tokio,  wiU  hereafter  have  control  and 
direction  of  the  external  relations  and  affairs  of  Korea,  and  the 
diplomatic  and  Consular  representatives  of  Japan  will  have 
tibe  charge  of  the  subjects  and  interests  of  Korea  in  foreign 
countries. 

*'  Abtiolb  2. — ^The  Government  of  Japan  undertakes  to  see  to  the 
execution  of  the  treaties  actually  existing  between  Korea  and 
other  Powers,  and  the  Government  of  Korea  engages  not  to  con- 
clude hereafter  any  act  or  engagement  having  an  international 
character  except  through  the  medium  of  the  Government  of 
Japan. 

**  Aeticle  3. — The  Government  of  Japan  shall  be  represented  at 
the  Oourt  of  his  Majesty  the  Emperor  of  Korea  bv  a  Besident- 
General,  who  shall  reside  at  Seout  primarily  for  the  purpose  of 
taking  charge  of,  and  directing,  matters  relating  to  diplomatio 
a&irs.  He  shall  have  the  right  of  private  and  personal  audience 
of  his  Majesty  the  Emperor  of  Korea.  The  Japanese  Government 
shall  also  have  the  right  to  station  Residents  at  the  several  open 
ports  and  such  other  places  in  Korea  as  it  may  deem  necessary, 
ouch  Besidents  shall,  under  the  direction  of  the  Besident-General 
designate,  exercise  the  powers  and  fanctions  hitherto  appertaining 
to  Japanese  Oonsuls  in  Korea,  and  shall  perform  such  duties  as 
may  Be  necessary  in  order  to  carry  into  full  effect  the  provisions  of 
this  agreement. 

««^TiOLK  4. — ^The  stipulation  of  all  treaties  and  agreements 
existiog  between  Japan  and  Korea  not  inconsistent  with  the 
provisions  of  this  agreement  shaU  continue  in  fooroe. 


APPENDIX. 


**  AsnoLE  5. — ^The  Goyenunent  of  Japan 
the  'wdflBure  and  dignity  of  the  Imperial  Ho 

^*  In  fedth  whereof»  the  nnderaigned,  dt 
Gk)Temments,  have   signed   this   agreenu 


^'Hatashi  Gonsuxb, 

"Envoy  Bxtn 
•*Ple 

«  Pax  Chx  Soon, 

"Minister  for] 
«  November  17." 

The  Treaty  between  Japan  and  Korea 
gnarantee  "to  defend  the  partionlar   oom 
generally  against  all  attaoks  whioh  may  assai 
and  External  or  Domestio  and  Internal/'  ^ 
whioh  the  Gk>Temments  of  Japan  and  Korea  t 
the  dignity  and  welfBure  of  the  Imperial  Housi 
possible  to  oompare  it  in  principle  to  the  Th 
Gharles  YI,    In  spite  of  the  oircnmstanoe  that, 
the  Treaty  of  Shimonoseki,  Korea  was  reoognii 
sovereign  State  by  Japan,  Korea  mnst  now 
sonverain  State,  possessing  less  treaty-makii 
Sonth  African  Bepublio  nnder  the  Conventic 
By  article  4  of  the  Oonvention  of  London, 
Bepnblic  had  an  unrestricted  right  to  oondt 
Orange  Free  State  and  certain  native  tribes, 
between  Japan  and  Korea,  the  treaty-making 
oonntry  is  entirely  abrogated.    The  first  two  i 
exhibit  a  dose  parallel  to  the  fonrth  olansi 
artide  of  the  Convention  of  Pretoria,  1881, 1 1 
vided  that  the  Transvaal  Government,  in  rega: 
with  fordgn  powers,  shonld  correspond  with  i  • 
ment  through  the  British  Besident  and  the  '. 
The  internal  sovereignty  of  Korea  was  preser  i 
of  1905  more  completely  than  that  of  the  ' 
under  the  Oonventions  of  Pretoria  and  Lone : 
the  Transvaal  Government  submitted  to  limi  i 
soverdgnty  as  regards  the  natives.    The  Br  I 
these  oonventions  with  the  late  South  Africa  . 
extensive  duties  than  the  Japanese  Besidei  I 
Treaty  of  1905,  who  merely  directs  external   i 
The  fifth  article  of  the  Treaty  between  Japi  i 
unimpaired  all  treaties  between  the  two  Si  i 
>  Sir  B.  Pbillimore's  "iQtematioiial  Law,"  i 
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with  the  treaty  itselA  recalls  the  fact  that  the  loss  of  personalitjr 
and  independence  leavcB  unimpaired  what  are  called  transitoiy 
treaties — ^that  is  to  say,  treaties  relating  to  cessions  of  territory  or 
demarcations  of  boundary.^  It  wonld  not  be  competent  for  either 
party  to  a  treaty  like  that  between  Korea  and  Japan  to  annul 
treaties  between  other  States  that  pre-existed  before  Korea's 
abandonment  of  the  rights  of  legation. 

^  Sir  B.  FhOlimore'B  *"  Intematioxial  Law,"  voL  iii  a  529. 


INDEX. 


ADHEBINa  TO  THE  KING'S  ENEMIES, 
Fenon  who  g^ves  infonnation  to  GbTemmeo 
Great  Britain  oomznits  treason  by,  82 

AIGUN, 

town  in  Amor  region,  massacre  at|  by  Cossack 

despatch  from  Liverpool,  July,  1862,  olandestii 
opinion  of  Boyal  Conmiission  on  the  operationi 
rdied  almost  entirely  on  sails,  128 

ALEXANDER  H,  GZAB  OF  RUSSIA, 
conyened  Conference  of  Brussels,  1874m.92 
tribute  rendered  to,  by  Sir  H.  S.  Maine,  73 

ALEXEIEFF,  ADMIRAL,  RUSSIAN  VICEROll 
general  order  o^  calling  out  convicts  as  Toluntt  i 
orders  forces  on  Yalu  to  prapaie  for  war  Janua ; 

ALLANTONj  THE, 

case  of,  confiscated  on  return  voyage  for  carry! : 

by  Yladivostook^Prixe  Court,  466-470 
released  by  Admiralty  Council,  469 

ALGEdRAS, 

treaty  o^  376-7 

ALYBRSTONE,  LORD, 

Counsel  for  Great  Britain,  Behring  Sea  Arbi  i 
Alaskan  Boundary  Dispute,  British  Commi  i 

AMADEUS,  DUKE  OF  SAVOY, 
declaration  of  war  by,  1427...55 

AMBASSADOR, 

verbal  declarations  of,  on  law  of  nations,  not   : 


AMERICAN  TURTLE, 

fonner  nAme  for  toipedo,  93 

ANDRE,  MAJOR, 

case  of.    Cf.  Espiovaqb 

ANGARY, 

right  of,  exerdae  of;  by  QermAny,  on  the  Seine  in  1870,  involTing 
danger  to  crews  of  English  ships,  345 

ANGLO-FRENCH  CONVENTION,  1904, 

Article  III.,  agreement  to  refer  to  arbitration  French  fishing  claims  in 
Newfomidluid,  280 

ANGLO-JAPANESE  AGREEMENT,  1905, 
text  of,  510-12 

"ANNUAIRE  DE  L'lNSTTTUT  DB  DROIT  INTERNATIONAL," 
proposals  of,  Code  des  Prises  Maritimes,  1883 
to  nx  the  list  of  papers  every  ship  required  to  possess  when  visited  \tf 

belligerent  cruisers,  159 
to  permit  the  destruction  of  enemy's  vessels  only  by  a  captor,  178 
to  prohibit  visit  of  neutral  convoyed  vessels,  149 
to  abolish  distinction  between  absolute  and  relative  contrabtndt  1886.*« 

179, 180, 199 
to  establish  a  scheme  of  arbitral  procedure,  1875... 246 
to  impose  obligations  on  neutral  States  to  prevent  ships  of  war  being 

placed  at  the  disposal  of  belligerent  in  their  portSi  1875...107 
to  regulate  espionage  in  time  of  war,  78,  79,  81 
to  confine  category  of  absolute  contraband,  180 

ARBITRAL  AWARDS, 
account  of  some,  253-262 
Alaska  boundary  dispute,  260 
Argentine  and  Chili  Exmndary  dispute^  257 
Behring  Sea  Fisheries,  255 
DelagoaBay.255 
Geneva  Conference,  254 
Pious  Fund  of  the  Califomias,  270 
Samoa,  259 
San  Juan,  254 

Venezuela  boundary  dispute^  256 
Venezuela,  payment  of  debts  to  Powers,  271 

ARBITRATION, 
authorities  on, 
Mr.  W.  E.  Hall  on,  246 
SirH.S.  Maine  on,  249 
Vattel  on,  249 
Permanent  Court  o^  at  the  Hague,  263 

ARBITRATIONS, 

Calvo*s  list  of,  idnce  1794...251 
Moore*s  list  o^  to  1898...251 

ARBITRATOR, 

International,  Mr.  W.  E.  Hall  on,  246 


INDEX. 

ABDAGH,  SIB  J., 

elected  a  member  of  the  Permanent  Court  of  i 
on  the  death  of  Loid  Paunoefote,  271 

ABMED  NEUTRALITY, 
Sir  B.  Phillimore  on,  182 

ARMISTICE, 

theory  of  international  law  on,  that  it  oii| 

negotiations  for  peace,  886, 389 
usage  of  international  law  on,  in  Thirty  Yearsf 

in  war  df  Spanid 
in   war  betweei 
States,  884 
by  Hugoe  Convention  does  not  necessarily  preco 
at  oonduaion  of  Russo-Japanese  War,  886 
Vattel  on  inviolability  of  messengers  for,  886 

ARMS  AND  MUNITIONS  OF  WAR, 

limitation  of  contraband  to,  demanded  by  primi 

244 
by  treaty,  243 
byunilsieral  act8,2( 

ARNOULD*S  MARINE  INSURANCE,  192 

ARSENIC, 

only  poison  known  to  andents,  88 

ASSASSINATE, 

attempt  to^  General  Europatidn  at  Niuohang,  89 

Charles  James  Fox,  Foreign  Secretary,  wan 

Lord  Roberts^  attempt  to,  Cor£ia*s  plot,  Pretoria 

ASSASSINATION 

regarded  with  peculiar  horror  after  reformation  (  ! 
of  William  of  Orange,  1584^  by  Balthasar  Gerar 
when  there  is  danger  of  (Sir  H.  S.  MaineX89 

ASSER,DR^ 

Hunie  jurist  arUtrator,  Behring  Sea  fishery  disp 
United  States,  261 

AUSTRIA, 

code  of,  prohibits  any  one  from  procuring  arms,  i 

war  for  the  service  of  a  friendly  Power,  106 
invasion  of,  by  Frederic  the  Great  in  1740,  when  • 

to  Vienna,  65 
Ministerial  verarderungen^  1864-66r  only  thin(  i 

war  contraband,  207 
Proclamation  o^  neutrality,  1803...1d3 

AZUNia806X 

advocate  of  Armed  Neutralitv,  opinion  of^  sal 
on  neutral  territory  not  prohibited  by  intemi  i 


520  INDEX. 

BALPOUB,  BIGHT  HON.  A.  J., 
on  ooDtraband,  214 

on  increase  of  naTal  power  in  last  quarter  of  a  oentory,  188 
on  the  right  of  visitation  and  searcn,  149 
on  the  sinking  of  the  Knight  Chmmander^  175 
on  the  JUalaooa  incident,  163 
refusal  to  recognize  ooal|  food  stufisy  cotton,  as  absolute  contraband,  214 

BALLOONS, 

use  of,  by  Japanese  at  battle  of  Liao-Yang,  97 
prohibition  o^  now  expired,  by  final  Act  of  Hague  Peace  Ck>nferBnoe,  for 
throwing  projectiles  fix>m,  97 

BALTHASAB  GEBABD, 

assassin  of  William  of  Orange,  1684,  awful  nature  of  punishment  o^  88 

BAYABD,  CHBVALIEB, 

proscribed  the  use  of  the  musket,  89 

BEBESFOBD,  LOBD  GHABLES, 

condemns  the  withdrawal  of  the  British  Fleet  by  Lord  Salisbury  from 
Port  Arthur,  March,  1898...16 

BEBNABD,  MOUNTAGUE,  PBOFESSOB, 

treaties  limiting  the  departure  of  belligerent  cruiser  after  suling  of 

vessel  of  other  belligerent,  132 
on  Treaty  of  Peace^  382,  396,  424, 425 

BISMABGE,  PBINCE, 

considered  objectleBS  the  retention  of  saltpetre  in  contraband  lists,  195 

BLACK  SEA, 

an  appropriated  water  of  Turkey  till  1774...29 

neutralized  l^  Black  Sea  Convention,  1856...d2 

right  of  innocent  navigation  in,  when  aoouired,  29 

sinceTreaty  of  London,  1871,  Busaa  and  Turkey  can  maintain  fleet  in,  32 

BLACK  SEA  CONVENTION,  1856,  ' 

Mr.  W.  E.  Hall  on  alleged  infractions  o(  by  Bussta  at  the  Treaty  of 
London,  1871...32 

BLAGKSTONE,  SIB  WM., 

Commentaries,  declaration  of  war  necessary,  51 

BLAGOVESTCHENK, 

town  in  Amur  region,  ^beiia,  account  of  massacre  at,  73-76 

BLOCKADE, 

Annuaire  de  Flnstitut  du  Droit  International,  proposals  of  roganUng, 

295-6 
Fort  Arthur,  notification  o(  304 
Bynkershoek  on,  291 
Bluntschli  on,  327 


IKDSX; 

BLOCKADE— conMniMd. 
Cabinet,  what  is,  294 

Declaration  of  Paria,  1866,  Article  IV.  reqnirii 
definitions  of,  286-7 
defadOt  what  is  a,  326-9 
diplomatic,  what  is  a,  317 
effectiyeness  of  a,  306,  307, 306,  313 
GiotinsQn,29l 
Hall,  Mr.  W.  E.,  on,  288 
Heffker  on,  314 
Historicos  on  BlaUxrj  of,  296 
Holland,  Prof.  T.  E.,  on,  335 
Maine,  Sir  H.  S^  od,  333 
notification  of,  when  required,  317 

public  or  governmental,  317 
8pedal,321 
P^fic,  retrograde  usage  of,  in  1902...362 
Baising  of  a,  what  constitutes  a,  326 

when  blockading  squadron  is  dr 
force,  330 

when  blockading  sopadron  is  remii 
Beddie  (Beseaiches  in  Maritime  Law)  on,  293 
Spanish  American  War,  1898,  usage  of,  in,  364 
Stowell,  Lord  (Sir  W.  SoottX  on,  286, 287, 304, 
Vattel  on,  293 
YladiTostock,  whether  a  case  of,  in  BussaJapam      ' 

BLUNTSCHLI,  M., 
on  espionage,  78 
applies  pre-empUon  to  munitions  of  war,  236 

BOSPHOBUS, 

andent  rule  of  Ottoman  Empire,  dkxdng,  to  ships      i 
closed  to  ships  of  war  by  treaty,  30, 31, 33 
geographical  account  o^  36 
openea  to  Bussian  war  veasels  by  Treaty  of  IJnkii     ! 
passage  of,  1^  ships  of  war,  32,  33 

BBAMWELL,  LOBD, 

opnion  of,  nothing  in  international  law  forbidding 
429 


BBUSSEL8  CONFEBENCE, 
ofl874...92 
ofl890...147 

BULGAKOW,  M., 

ambassador  of  Empress  Catherine  at  Warsaw,  1792, 

BULOW,  COUNT, 

opinion  of,  international  law  does  not  prohibit  fl 
neutral  to  agent  of  belligerent,  109 

JBUNDE8SATE, 
case  of  the,  231 


522  INDEX. 

BTNEEBSHOEK, 

oonTeyailoe  of  oontiaband  prohilnted  by  intemstSonal  law,  429 
raw  materials  not  cantrabaiidy  207 
Bale  of  coatxaband  on  neatral  territory  permitted,  429 
views  of«  on  oontxalnzid.  Sir  B.  Phillimore^  critiolBm,  207 


GAIBD,  SIB  JAMES, 

on  value  of  food  imports  in  1887...471 

CALCEAB, 

the  case  of  the,  seized  by  Vkdivostock  squadron,  460 

OALVO, 

garrison  of  a  weak  place  may  be  massacred  for  redstanoe,  70 
pre-emption,  intenaficatian  of  belligerent  privilege,  235 

GANOALE, 

bay  of,  in  Normandy,  territorial  water  of  France,  37 

CANNING,  MB^ 

extended  prohibition  of  oonstniction  of  vessels  intended  for  belligBnnI 

use  in  neutral  ports  to  yachts,  439 
high  standard  of  neutral  obligation  entertained  l^,  161 

CABOLINE, 

case  of  the,  torpedo-destroyer  launched  from  the  Thames^  despaioiied  to 
Libau  during  Busso^apanese  War,  437 

OASSmi,  COUNT, 

Bussian  Ambassador  at  Pekin,  1896...14 

CHALUZ, 

castle  0^  near  Limpges,  death  of  Biohaid  I.  at»  1199,  by  a  orosiHlKMr  bolt. 


CHABLES  H, 

written  declaration  of  war  against  Holland,  1671...55 

CHABLES  IV., 

Qoldene  BuUe  of  1356...56 


CHABLES  v., 

(of  France)  declaration  of  war,  1369...65 

CEELTENRAM, 

case  of  the,  BuBso-Japanese  War,  vessel  and  cargo  (wnflsoated,  46S 


INDBX. 

CHEMULPHO, 

battl6  of;  in  territorial  waters  of  Korea,  February 
protest  of  commanders  of  BiiUeh,  French,  ai 

before,  114 
not  the  setnal  commencement  of  hostilities  in  Bv 

CHIFU, 

catting  out  of  the  Bnssian  torpedo-destroyer  B 

account  o(  116 
Bossian  account  o^  117 
Busoan  wireless  telegraphy  installation  at,  285 


CHINA, 

Boxer  rising  in  1900...18 

cession  of  Port  Arthur  to  Japan  at  Treaty  of  S      < 

of,  13 
denumds  twice  that  Busda  shall  e\rscaato  Manohui      ] 
leases  Kiao-Chav  to  Germany,  December,  1897...1 
Bay  of  Kwang  Ohau  Wan  to  France,  March,       1 
Fort  Arthur  and  Talienwan  to  Bussia,  March,      i 
Wei-hai-Wei  and  mainland  oppodto  Hong  E     i 
April,  1898...17 
NcUional  Zeitung  alleges  .Secret  Treaty  betwee 

ceding  Port  Arthur,  15 

neutrality  of,  Japanese  complaints  of,  at  Ohifu,  281 

requires  sn  assurance  from  Great  Britain  that  ] 

designs  on  Manchuria,  ten  days  before  leaang  P< 

March,  1898...16 

recognizes  independence  of  Korea  at  Treaty  of  .81 

1896...19 
torritorialiintemty  of,  guaianteed.l^  Anglo-Japam 

and  Franco-BuBsian  declaration,  26 
statement  of  Lord  Lansdowne  regarding  territorial 

Manchuria,  26 
suaerainty  of,  oTer  Korea,  abolished  by  Treaty  o:    i 
1895...19 

GLEJBAGQUirS  GUIDON  DE  LA  MEB  (1607), 
term  contraband  not  met  in,  181 

COAL, 

absolute  contraband  by  Bussian  declarations,  March  ] 
conditional  contraband  by  British  Admiralty  Ma  i 

1888...206 
conditional  contraband  by  Japanese  declarations,  Feb  : 
Mr.  W.  E.  Hall  on,  as  contraband,  178 
Professor  T.  E.  Holland  on,  as  contraband,  178 
Bussian  declaration.  West  AMcan  Oonference,  1884 

as  contraband,  461, 480 
regarded  as  liable  to  be  coniddered  contraband  by   1 

1713...179, 246 

COALING  AT  NEUTBAL  POBTS* 

Mr.  W.  E.  Hall  on,  unconditioiud  licence  of,  equi^  i 

continued  passage  over  neutral  territory,  130 
Proclamation  of  Goyemor  of  Malta,  August  23, 1904. 
rules  adopted  by  England  on,  134 


524  INDEX. 

OOCKBXJBK,  Sm  ALEXANDER^ 

I  in  not  aigiuxig  the  Geneva  Awaid,  131, 447 


CONTINUOUS  VOTAGBS^ 

Doctrine  of  AmerioftQ  applioation  o(  229, 336, 886 
original  wplioation  of,  140 
to  odonial  trade,  140 

caae  oi  the  Dodjwk,  and  carriage  of  contraband,  232, 438 
connected  in  the  oaae  of  the  JSo^  with  carriage  of  oontxaband,  228, 


OONTKABAND, 

abaolute,  what  ia,  176, 180, 190 

penalty  for,  289 
acoidenUOe  cu  par  daUnaUon^  what  is,  189, 234 
aooUknidU  oupar  (Mtno^ton,  penalty  for,  234 
claaaificationa  of,  according  to  wotiiu,  188 
according  to  Hiibner,  210, 197 

into  absolute  and  conditional,  or  otherwiee,  rejected  by  I'lnstltat 
de  Droit  International,  180, 199 
conditional,  distinction  between,  and  abeolnte,  not  recogniaed  by  BnaBiaa 
declaration,  March  1, 1904...208, 209 
distinction  between,  and  absolute,  recogmaed  I^BasBia,  September, 

1904,  but  only  as  regards  proyisions,  480 
penalty  for,  pre-emption  at  belligerent's  rates,  236 
what  is^  by  British  Admiralty  Manual  of  Priae  Law,  1888...207 
by  Japanese  declarations,  February  10, 1904...207 
conveyance  o(  whether  ^hibited  by  international  law,  429 
declarations  of  a  belligerent  regarding,  G.  F.  Martans  on  validity  of,  ' 

208 
definition  of,  by  authoritative  writers,  194-199, 430 
by  treaty,  243 

by  unilateral  act,  203,  206-8 
derivation  of  word,  181 
word  first  mentioned  in  Treaty,  181 

sale  of,  on  neutral  territory  whether  prohibited  by  international  laws, 
101-11, 191, 193 

CONTRIBUTION, 

rule  of,  in  general  average,  204 

instance  of  ancient  maritime  law  admitting  of  modem  application,  145 

by  law  of  Endand,  does  not  apply  to  successful  defence  of  a  private 

armed  vessel  146 
possible  important  consequence,  of  difference  between  English  and 

Continental  construction  of,  146 

CONVOY,  BIGHT  OF, 

notice  of,  by  Professor  T.  K  Holland,  Boyal  Commission,  1904...162 

COTTON,  * 

declared  contraband  by  Federals  in  1861...480 

declared  absolute  contraband  by  Bussian  declarations  regarding  con- 
traband, March,  1904...222 

Professor  T.  E.  Holland  on  dififorence  between  United  States  regulationfl  , 

in  1861  and  Busman  regulations  of  1904,  declaring  cotton  contraband, 
209  , 


INDEX. 

CMMBAN  WAR, 

fonnal  declaration  of  war  by  Queen  of  England  ic 
Sir  B.  Phillimore  on,  109 

CUSTOMS, 

Consolidation  Act  (stat.  42  and  43  Vict.  (1879), 
contraband  may  be  prohibited  by  Order  in  Com 


DABDANELLES,  STRAITS  OP, 

Admiral  Hornby's  passage  of,  in  face  of  formal  pn 

geographical  account  of,  36 

historical  account  of,  in  1745.  ..SS.    (Jjf.  Bobfhobi 

DECLARATION  OF  PARIS,  1856, 

Sir  H.  S.  Maine's  criticism  of,  that  it  does  not  defi 

DECLARATION  OF  WAR, 

authorities,  by  whom  considered  necessary,  51 
by  whom  considered  not  necessary,  63 
Japan's,  February,  1904...68 
sumested  reason  for,  foreign  enlistment  not  re( 
therefore  States  notified  tneir  subjects  by,  52 

BOELJWK. 

case  of  the,  appplicalion  by  Italian  Prize  Court  of  d 

voyage  to  carriage  of  contraband,  232,  434 
litigation  arismg  out  of,  established  yalidity  of  a  { 

contraband  transaction  by  law  of  England,  232,  i 

DJIBOUTIL, 

port  in  French  Somaliland,  Admiral  Wirenius  witi 

at,  throughout  February,  1904... 115 
question  addressed  Prime  Minister  by  Mr.  Lawson 

115 
Stay  of  Rear- Admiral  Folkersahm  at,  December,  1£ 

DREYFUS,  CAPTAIN. 

B»  chapter  on  Esfionaoe' 

DUVERDY, 

commentator  on  Valin,  opinion  of,  that  both  salt 
neutral  territory  and  its  oonyeyanoe  to  a  belli 
prohibited,  193, 187 


EMERIGON, 

opinion  of,  that  fonnal  declaration  of  war  necessary,  < 

ESPIONAGE, 

case  of  Andrtf,  Hall  on,  81 

Halleck  on,  81 

Kullimore  on,  81 

inferences  from  Yattel  applied  to,  81 


Mt*JJL  AVfX^  X3LVX  JV— — VI/I*»«T»W(*« 


case  of  Enstache  lyAngery  spy  Louis  XIV.,  said  by  Mr.  Andrew  Lang  to 

be  the  Man  in  the  Iron  Mask,  80 
case  of  Osire,  Doke  of  Wellington's  relation  o(  78 
Basso-Japanese  War,  case  of  Oaptain  Irokoff,  dedaied  ezeeoted,  bat 

doubt  as  to^  compared  to  rumours  of  deaUi  of  Ckmnt  Matthidi  in 

1694...80 
Frederic  the  Ghreat  on,  78 
Maine,  Sir  H.  8.,  on,  78 
Vattel  on,  77 
Wolseley,  Lord,  on,  79 

"EXPOSITION  DBS  MOTIFS," 

Siledan  Loan  (L753),  reply  of  English  lawyers,  105, 149 
Historicus^  conjecture,  that  it  was  drewn  up  by  Lord  Mansfield,  196 
treaties  declaring  ''Free  Ships,  Free  Qooda  ^  merely  created  ezoeptioaB  to 

ffeneral  principle,  215 
**  D  GonsoLato  del  Mare,"  a  book  of  great  authority,  183 
verbal  declarations  of  ambassadw  not  equivalent  to  treaty,  206 


FINLAND, 

inyasion  o^  by  Bussia,  in  1808...62 

FISHER,  SIB  JOHN,  ADMIBAL, 

technical  delegate  at  Hague  Conference,  262 

FOOD, 

whether  contraband,  209  et  ae^, 

importance  to  this  country  of  not  declaring,  contraband,  212;  471-7 

FOBEIGN  ENLISTMENT, 

prevalence  of,  till  nineteenth  century  reason  for  formal  declaration  of 
war,  62 

FOBEIGN  ENLISTMENT  ACT,  1870,  s.  8,  ss.  (3)  (4), 
letter  from  Foreign  Office  regarding  November  25, 1904,..448 
appears  to  prohibit  supplying  coal  to  Baltic  fleets  459 
cases  decided  under,  451, 456 
applies  to  foreignere  as  r^ards  acts  done  within  dominions  of  the 

Grown,  458 
does  not  set  the  standard  of  international  obligation,  447, 458 

FOBMOSA, 

island  of,  ceded  to  Japan  by  China  at  Treaty  of  Shimonoseki,  1895  ..  18 

FBANCB, 

alliance  of,  with  Bussia  applies  to  the  Far  East  in  certain  eventoalities, 

27 
allowed  war  yessels  of  either  belligerent  with  prise  to  remain  twenty- 
four  hours  in  her  ports  during  American  Giril  War,  127 
at  the  Hague  Peace  Conference,  a  signatory,  262, 263 
dispatched  a  fleet  into  Black  Sea,  1854,  before  she  had  withdrawn  her 

ambassador,  63 
formal  declaration  of  war  against  Prussia  in  1870... 57 
obtained  lease  from  China  of  the  Bay  of  Kwang  Chau  Wao,  April 
1898...18 


INDEX. 

tnditioDal  policy  of^  to  confine  contraband 

inoonoBtenty  in  1886...2i5,  475 
dnring  American  Civil  War,  poniahed  penona  < 

under  Penal  CMe,  106 

FBEE  SHIPS,  FREE  GOODS. 

an  exception,  not  the  princime,  till  Dedantion 

oonoeded  bv  England  at  dedaiation  of  Paris,  1 

rdinqniahing  enemy  ships,  enemy  goods,  21 

FIOBE, 

NouTean  Drdt  International  Pablic,  wbeth 
war  necessary,  68 

FBT,  SIB  E., 

member  of  Permanent  Ooort  of  Arbitration  at 
United  States,  Pious  Fond  of  the  Calif omias 

FUOA,  STRAITS  OF, 

between  YanoouTer  and  mainland,  appropriate( 
and  Great  Britain,  88 


GALIANI  ABB  ATE, 

Sicilian  Secretary  of  Legation,  advocate  First  A 
o(  that  both  tiie  sale  of  contraband  on  neati 
veyanoe  to  a  belligerent  ought  to  be  prohibite 

on  mediation,  409 

GEFFCEEN,  DR., 

cites  opinion  of  Prinoe  Bismarck  on  contraband,    I 

GENEVA  ARBITBATION, 
account  of;  254 
&  H.  S.  Maine  on,  248 

GENEVA  CONVENTION,  69,  262 

GOOD  OFFICES, 

distinction  between,and  mediation  insisted  on  b^  i 

Sir  R.  Phillimore,  404-5 
instances  of  the  usage  of  the  interposition  of,  40C 

GREAT  BELT, 
geography  o^  88 

GRANVILLE,  LORD, 

attitude  0^  at  Treaty  of  London,  1871...82 
protest  Mninst  France  including  rice  as  central  i 
T.  E.  Holland  in  letter  to  TifM8, 209 

GRIBSE7,  GENERAL, 

Governor  of  Blagovestchenk  at  time  of  massacre^ . 


528  INDKX. 

GBonus, 

on  the  reaion  for  formal  declantioii  of  ww,  that  it  may  appear  it  is 

undertaken  by  will  of  whole  community,  61 
on  the  history  of  contraband,  182 
France  adopted  *'Free  Shipe,  Free  Goodfly"  186 
northern  oountiee  rejected  rule  of  enemy  shipsi  enemy  goods,  183 
did  not  particularly  diecnss  the  caae  of  conyeyanoe  of  contraband,  188 
right  to  intercept  dependa  on  law  of  nature^  old  conyentions,  and  public 

declarationa,  183 
nothing  can  be  inferred  from  special  conyentions  on  the  subject  of 

contraband,  184 
puUic  declarations  not  always  obeyed,  186 

charge  oL  that  England  in  sixteenth  century  pr(>hibited  commerce,  184 
on  Aenoh  edict,  1684,  munitions  of  war  not  prise^  but  subject  merely 

to  preemption,  183 
**  permanent  rule  of  equity  of,*  that  munitioos  oi  war  shall  be  taken 

merely  on  pre-empticm,  183 


HALL,  MB.  W.  E., 

'^  International  Law,**  arbitration,  when  adyantageods  to  haye  recourse 

to,  246 
coaline  in  neutral  ports  compared  to  right  of  continued  passage,  130 
contraband,  coal,  usage  as  regards,  178 

doctrine  of  continuity  of  yoyage  not  applicable  to,  223 

preemption  a  concession  to  neutral  commerce^  236 

sinking  of  neutral  yessels  by  a  belligerent  captor  a  punishable 

wrong,  174 
transport  of,  indeeisiye  opinion  of,  whether  prohibited  by  Inter- 
national law,  434 
declaration  of  war  unnecessary,  because  no  security  against  disloyal 

conduct,  63 
espionage,  distinction  between  classes  of  persons  enoaged  in,  81 
international  usage  as  regards  neutral  ship-buil<ung  not  uniyersally 

obligatory,  106. 110 
right  of  continued  passage,  single  instance  now  suryiying  of,  36 
territorial  waters,  37 
And  te0  Blaok  8xa  GoHyEHnoN. 

HAGUE  OONFEEENCE, 

inyitation  of  Gsar  to^  list  of  nations  accepted  by,  262 

American  repreeentatiyes  at,  262 

English  repreeentatiyes  at,  262 

abortiye  proposal  at,  to  reduce  armaments,  262 

Conyention  concluded  at,  to  adopt  pzinciples  of  Geneya  Gonyention  to 

maritime  n^rfare,  262 
Conyention  concluded  at,  based  on  Declaration  of  Brussels  concerning 
laws  of  land  warfiue,  262 
nations  rignatory  to,  262 
Article  UL  of  the  Conyention  for  the  Fftcific  Settlement  of  International 
Disputes  leading  to  termination  of  the  Eusso-Japanese  War,  389, 
408-9 
final  act  of,  Great  Britain  not  a  signatory  to,  263 
Conyention  concluded  at,  for  pacific  eettiement  of  international  disputes, 

twenty-four  States  si^tory  to,  263 
permanent  Court  of  Arutration  institnted  by,  263 
arluitral  awards,  of  permanent  Court  of  Arbitration  institnted  by,  269-73 


INDEX. 

HABDINGE,  SIB  GHABLES» 

British  Ambassador  at  St  Petersburg   duri] 
176 


HAT,  MB., 

protest  of  United  States  against  seizure  of  Aral        I 

HATASm,  MB.GONSUE]^, 

Plenipotentiary  of  Japan  to  Korea,  22, 615 

HEFFTEB, 

(s.  128)  censure  of  the  execution  of  a  oommanda       i 

of  a  fortress,  70 
on  pre-emption,  basis  on  which  it  is  to  be  oaloul 
regards  pre-emption,  not  as  a  neutral  but  as  a  be       i 

HESSE-OABSELL, 

discussion  of  case  of  Elector  of,  and  the  effect  o       i 
property,  412-3 


HIFBANG. 

case  of  the ;  British  steamer  sunk  at  Port  Arthui 


HISTOBICUS, 

position  o4  on  contraband,  that  it  is  the  ux     i 
authority  that  sale  of  contraband  articles  on  n     i 

J>rohibited  by  international  law,  191 
edsiye  views  of,  whether  couTeyanoe  of  coni     i 
international  law,  433, 429 
on  interrentioD,  14 

approved  language  of  the  Queen's  Proclamation  of '. 

conclusion  of,  no  decided  case  had  established  y 

marine  insurance  on  contraband  transaction,  433 


HOLLAND,  PBOFESSOB  T.  E^  K.C., 

«  Admiralty  Manual  of  Naval  Prize  Law,"  159 

letters  to  the  Tirna, 
contxaband,  carriage  o(  no  offence  dther  against 
the  law  of  England,  429 
definition  of,  200 
duty  of  neutral  to  acquiesce,  except  in  flagrant  cai   i 

ships,  201 
protest  against  Bussian  list  of  contraband,  209 
declaration  of  neutrality,  criticism  of  terms  of,  429,    i 
destruction  of  neutral  vessels  by  a  belligerent^  174 
doctrine  of  continuous  voyage,  231 
laying  of  mines  in  mid-ocean,  95 
on  use  of  term  "  usufruct "  as  applied  to  Chinese    < 

1898...18 
whether  rules  of  international  law  would  stand  great  i 
on  opinion  in  naval  circles,  of  international  law,  288 
usage  of  Great  Britain  an  exception  to  right  of  convo  ' 
comparison  between  conclusions  of  evidence  of,  and  Di 

at  Boyal  Commission,  1904,..475 


prohibited  equipment  of  yeesela  in  its  parts  for  belligerents  in  1866...106 
prohibited  war  vesael  of  one  belligerent  firom  keying  a  Ihitch  port 

within  twenty-four  hours  of  the  departure  of  a  vessel  of  the  othsr 

beUigerenty  134 

HONG  KONG, 

England  aoquiree  lease  of  territory  on  mainland  opposite  to,  1898..«17 
British  Goyemment  (refuses  to  allow  French  war  vessels  to  nftt  at, 
during  Fruico-Ohinese  war,  1885...126 

HON-EOHE, 

Bay  of;  Frenoh,  Indo-China,  stay  of  Admiral  Rohzdestvensky  at,  498 
telegraph  station  at,  consequences  o^  498 

H0BNB7,  ADMIRAL  SIB  G^ 

passage  of  the  Dardanelles  by,  in  face  of  formal  protest  by  Porte,  33 

HOBSES, 

contraband  generally,  178, 246 

ezprosflly  emuded  by  treaty  l^  Buasia,  178,245 

HI%NEB, 

cham]^on  of  neutral  rights,  197 

logical  consequence  of  dootorine  o^  that  nothing  is  contraband,  197 
swept  absolute  and  conditional  contraband  into  one  list^  like  Bosaan 
declarations  of  1904...242 

HUNCH-UN, 

Kirin   province^  South   Manchuria,    strategic    point,  Trans-Sibedan 
railway,  14 


IMMUNITY  OF  PBIVATB  FBOPBBTY  AT  SEA  IN  TIME  OF  WAB, 
213,476 

mSTITUT  DU  DBOrr  INTEBNATIONAL, 

address  of  Lord  Beay  at,  twenty-second  session,  September  22, 1904...199 
And  qf.  ^  Abkuaibx  db  l'Ihbtitut'* 

INTEBNATIONAL  LAW, 

opinion  of  M.  Portalis,  that  it  cannot  be  derived  firom  municipal  law,362 
whether  law  strictly  so  cslled,  6 

INTERVENTION, 
Historious  on,  14 
between  Ohina  and  Japan,  by  Bussia,  France^  and  Germany,  13 

IBOKOFF,  CAPTAIN, 

of  Bussian  Gtoieral  Sta£^  condemned  to  death  for  military  treason, 
mystery  as  to^  79,  80 

ISMAIL, 

massacre  at,  when  taken  by  Suvarof s  forces,  1790.,.73 


IVKOPF,  CAPTAIN  (?), 

reported  eaidde  o^  when  bhtfged  with  tEeaaon  in  fortreas  of  St.  Peter 
and  St.  Paul,  July,  190i...79 


EAMRANH  BAT, 

French,  Lido-Ohina,  atay  of  Admiral  Bohadeatvensky  at|  April  12-29, 
1905...497 

EIAO-CHAUt 

leaae  of,  1^  China  to  Germany,  18 

KING  EDWARD  YJVb  ABBITBAL  AWABD, 
Argentine  and  Chili  boundary  diapate,  text  of,  269 

KIOOCHAU, 

port  in  province  of  Shan-tong,  leaaed  to  Bnaaia  hy  China,  15 

ELUBEB, 

aale  d  contraband  on  neutral  territory  not  prohibited  by  international 
law,  204 

KNIGHT  COMMANDER, 

deatruction  of,  by  YladlToetodk  aqoadnm,  186, 187, 189, 466 

KOBEA, 

DecJaration  of  Neutrality  iaaned  by,  January,  1904...21 
independence  of,  declared  bv  Treaty  of  Shimonoaeki,  19 

of,  guaranteed  by  AngloJapaneae  Convention  and  Franoo- 
Buaaian  declaration,  25, 27 
iaolation  of,  19 

protocola  between,  and  Japan,  February  and  Auguat,  1904...22, 28 
retaina  ambassador  at  St  Peteraburg,  anomaloua  aituation  reaulting,  62 
Buaaian  marines  land  in,  1896...19 
suzerainty  of  China  over,  till  Treaty  of  Shimonoaeki,  19 
whether  at  war  with  Buada,  diaousdon  of  question,  23 
treaty  between,  and  Japan,  1905,..514 

KUBINO,  M., 

Japaneae  ambaaaador  at  St  Peteraburg  at  commencement  of  1904...57 

EUBGEI,  GENEBAL, 

shocking  experiencea  of  Buaaian  ezoeaaea  by  army  o^  68 

KWANG-CHAU-WAN, 

Bay  0^  oppoaite  Fort  Hainan,  leaaed  to  France  by  China,  18 


LAMSDOBFF,  CGUNT, 

deolarati0n  o^  on  isaue  of  Plrotocol,  Februanr,  1904,  between  Japan  and 
Ecnea,  that  Bussia  did  not  consider  heradf  at  war  with  Korea,  25 


advocate  First  Armed  Neutrality,  controyersy  between,  and  Qaliani 
whether  ship  built  and  armed  for  war  in  a  neutral  port  may  there  be 
Bold  to  a  belligerent,  102 

LANSDOWNB,  LORD, 

on  the  AneloJapanese  Gonvention,  26  ■  ;  < 

on  the  MaiaoM  incident,  43 

LAWRENCE,  DR.  T,  J., 

formal  declaration  of  war  has  become  the  exception,  64 

LBCKY,  RIGHT  HON.  W.  B.  H., 

**  History  of  England  in  the  Eighteenth  Century,**  66 

LIAO-TUNG, 

peninsula  of,  Port  Arthur,  13 

LUO-YANG, 

battle  of,  97,  391 

LU8HINGT0N,  DR.  STEPHEN, 

explanation  of  the  practice  of  English  prise  courts  in  the  time  of  Lord 

Stowell  in  the  Lcacade,  (1855)  2  Spinks,  170 
on  the  Queen's  declaration  of  war  in  1854...56 

LTDDrrE, 

presumably  aimed  at  by  final  Act  of  Hague  Peace  Conference,  263 

LYNDHURST,  LORD, 

on  the  right  of  searoh,  147 


MACDONNELL,  SIR  J.,  - 

article  in  NinUenth  Oenturyf  July,  1904...120 

MADAGASCAR, 

relays  of  Welsh  coal  engaged  for  the  Alabatna  at,  18€3-4...129 
stay  of  Admiral  Rohsdestvensky  at^  December-March,  1904-5...497 

MAINE,  SIR  H.  T., 

(Whewell  Lectures,  1888)  arbitration,  recommendation  of  a  permanent 

court  of,  248 
contraband,  unexampled  danger  of  podtion  of  this  conntry  if  proTiaou 

declared,  212, 471 
Declaration  of  Paris,  1856,  criticism  of,  213 
•  on  the  torpedo,  98 
on  Vattel,  212 

proposal  of,  that  Great  Britain  should  offer  the  United  States  the  adop- 
^  tion  of  the  immunity  of  all  priyate  property  at  sea  in  return  for 

abolition  of  pdvateering,  213 


INDEX.  583 


MALACCA, 

oa86  0fthe»41,161 


MANOHUBIA, 

ooca^ied  by  Bussia  after  Boxer  rimng,  18 

Biusian  second  refusal  to  eyacuate,  among  cames  of  war,  19 

statement  of  Lord  Lansdowne  rm^ding,  26 

Trans-Siberian  BaUway  Treaty  1896,  between  Ohina  and  Bossla  across, 

MABINE  INSUBANGE, 

policy  of,  now  legal  by  law  of  England  either  on  a  voyage  when  contra- 
band is  conveyed,  or  on  a  voyage  in  violation  of  blockade  when  risks 
are  disdosed,  192,  352, 433 

liABXTIME  CODES, 

by  His  Honour  Judge  Baikee,  192, 206, 353-4,  389 

MABTENS,  a.  P,  VON," Law <rf Nations,"  1802, 
ancient  instances  of  contraband  prohibitioD,  182 
contraband  confined  to  munitions  of  war,  where  no  treaty,  210 
^  belligerent  declarations  regarding  contraband,  first  instance  of,  1681 
...208 
not  obligatory  on  neutrals,  208 
on  the  language  question  in  treaties,  369 
opinion  of,  treaties  merely  suspended,  not  abrogated  by  war,  375 
on  the  meaning  of  the  word  "  Conference,''  377 
on  the  difference  between  good  offices  and  mediatioD,  405 
on  preliminaries  of  peace,  i27 

MABTENS,  DE,  PBOP.  P., 

chief  arUtrator,  Venezuda  boundary  dispute,  256 

arbitrator  for  United  States,  Pious  Pund  of  the  Califondas  arbitration,  270 

destruction  of  neutral  vessels  by  captor,  condenmed  by,  174,  250 

unable  to  assist  North  Sea  Commission,  262 

on  exceptional  iisatures  in  the  Treaty  of  Portsmouth,  389, 401 

MABY,  QUEEN  OP  ENGLAND, 

declared  war  against  Henry  XL  of  Prance  by  heralds,  55 

MATTHIOLI,  COUNT, 

minister  of  Charles  V.  of  Mantua,  imprisoned  by  Louis  XIY.  for  dis- 
closing secret  treaty,  80 

MEDIATION 

of  President  Boosevelt,  at  Portsmouth  Peace  Conference,  to  be  dis- 

tin^ished  from  arbitration,  394 
histoncal  instances  of,  405,  410 

under  the  T  reaty  of  Pkffis,  407-8 
under  the  Hague  Convention,  406 
G.  P.  Yon  Martens  on,  405 
Hall  on,  410 
Habner  on,  410 
Phillimore  on,  410 
Yattel  on,  404 


MEBOANTILE  MAEINE  CODE  OF  ITALT, 
by  Hi8  Honour  Jadg?  Baikes, 
contraband  confined  to  thing  directly  of  nae  in  war,  206 


in  mid-ocean,  no  limitation  to  ufie  of,  by  international  law,  93 

M OLTEE,  MABSHAL  VON, 

opinion  of,  that  strict  observance  of  rolee  of  international  law  merely 
tends  to  prolong  war,  288 

MONT-LUO,  MARSHAL  (1503-1677), 
memoirs  of,  89 

MUNROB,  MR., 

letter  on  the  rule  of  the  war  in  1756...141 


NAFOLBON 

interested  in  the  early  form  of  the  torpedo^  93 

KBGBIN, 

on  conditions  which  may  be  imposed  on  admission  of  yessels  of  war  into 
neutral  ports,  134 

NELSON,  LOBD, 

opinion  of,  on  blockade  as  an  operation  of  war,  288 

anticipated  controyersy  on  the  subject  of  blockade,  303 

similarity  between  blockade  tactics  of,  and  those  of  Admiral  Togo^  285 

NBUTBAL  STATE, 

what  is  a,  definition  of  Grotius,  118 

NBUTBALITY, 

cannot  be  imperfect,  122 

incompatible  with,  of  a  State,  to  sell  or  supply  belligerent  with  muni* 

tions  of  war,  109 
not  incompatible  with,  of  a  State  to  allow  its  subjects  to  supply  warlike 

stores  to  a  belligerent,  201 
Japanese  Government,  view  o^  of  China,  121 
of  Korea,  Questions  arimng  on,  in  Busso-Japanese  War,  25, 32, 264 
standard  of,  raised  since  American  Oivil  War,  122 
whether  a  continuation  of  a  previous  state  of  things  or  conmienoemeat 

of  new  international  relations,  21 

NOBTH  SEA  COMMISSION 
account  of,  265, 480-93 
names  of  members  o4  451 

NOBTH  SEA  CONVENTION 
terms  of,  273 


INDEX*  535 


NOBTH  SEA  INCTOENT, 
aoooont  o(  480-93 

internatioDftl  incidents  ezMbiting  aiuJogy  to,  474^^2 
tlie  Marianns  Flora,  278-81 
international  inddente  exhibiting  analogy  to^  276, 281. 


OKU,  GENERAL, 

anaigns  Buaaian  oondoot  in  the  field,  July,  1904...68 

OBLOFF,  GENEBAL, 

degraded,  and  reoeiTed  an  Imperial  reprimand  for  protesting  agunst  hie 
orders  daring  Boxer  rimng  to  slanghter  peaoeable  inhabitants,  76 

OSIBE, 

strange  story  of,  English  spy  in  the  Peninsnlar  War,  78 

OBTOLAN, 

*"  Diplomatie  de  la  mer,**  90,128, 133»  236, 814 


PAOmO  BLOCKADE. 

anticipation  of  the  doctxine  of,  by  Sir  W.  Scott  In  1798.. .203 

PAUNCEFOTE,  LOBD, 

British  representatiTe  at  the  Hague  Conference,  262 

PESCADOBES  ISLANDS 

ceded  by  China  to  Japan  after  war  of  1894-95...13 

PETEBSBUBG, 

Bnssian  Volnnteer  croiser,  now  the  DwUper^  armed  war  vessel  that 
passed  through  the  Bosphorus,  40 

pjstOne, 

in  nrovince  Elirin,  Manchnria,  strate^  point  on  Trans-Siberian  Bulway , 

PHILIP  n.  OF  SPAIN 

sent  Armada  against  England  without  declaration  of  war,  65 

PHILLIMOBE,  SIB  B., 

both  sale  of  contraband  and  its  conveyance  inconsistent  with  neutrality, 

192 
dictum  oU  that  carriage  of  contraband  is  an  offence  by  international 

law,  432 
on  execution  of  Andr^  81 
on  treaties  dedaiing  contraband,  248 

PIOQUABT,  COLONEL, 
prevalence  of  espionage,  79 


PIOUS  FUND  OP  THE  OALEFORNIAS, 
Hague  arbitration,  270 

POLAND, 

extraordinary  condoot  of  Bosdan  ambassadors  in  1791, 1795.. .62 
territorial  integrity  of,  guaranteed  by  Prussia  in  1790...45 

PORT  ARTHUR, 

acquired  by  Russia  under  lease  from  China  in  1898...16 

alleged  secret  treaty  regarding,  between  Russia  and  Ohina,  1896...14 

retrocession  o^  by  Japan  in  1895...13 

description  of,  hv  Russian  Qovemment,  when  objecting  to  Japan 

occupying  it,  14 
siege  of,  70,  284 

PORTUGAL, 

treaty  of  arlutration  between,  and  England,  signed  at  Windsor,  269 

difference  between,  and  Anglo-French  Agreement,  269 

the  case  of  the  General  Armstrong  between,  and  the  United  States, 

arbitration  of  Louis  Napoleon,  113, 123 
Code  of  Article  600,  policy  of  insurance  upon  ships  and  goods  engaged 

in  contraband  teide  void,  192 

PRIVATEER, 

whether  a  Russian  volunteer  cruiser  a,  discusidofi  oi  question,  46 

PRIZE  COURTS 

administer  international  law,  2 

Russian,  Prof.  T.  E.  Hollanc]^  on  constitution  of,  43 

PRUSSIA, 

conduct  in  Poland,  1790, 1795...78 

contraband,  prohibits  conveyance  o^  in  1857  by  Landrecht,  192 

contradictory  treaties  regarding  contraband  concluded  by,  178 


QUEEN'S  CHAMBERS, 

jurisdiction  still  daimed,  87 

QUESADA,  PRESIDENT  OP  MEXICO, 

action  of,  gave  rise  to  Pious  Fund  of  the  Califomias*  arbitration,  270 


RED  CROSS  TRAIN, 

alleged  firing  on,  by  Japanese,  67 

RICE,  when  contraband, 

declared  contraband  by  France  in  Franco-Chinese  war  in  1885...209 
protest  of  Lord  Granville  against  declaring  as  contraband,  209 
contraband  absolute  by  Russian  regulations,  March,  1904...208 

RIGHT  OF  ANGARY. 
Of.  Ahoabt,  Right  of. 


INDEX. 

RIGHT  OP  CONTINUED  PASSAGE. 
•  surviving  instance  of.  36 

RIGHT  OP  VISITATION  AND  SEARCH, 
AMcan  Slave  Trade,  vessels  engaged  in,  lii 

ference,  1890...147 
Annuaire  de  rinstitut  du  Droit  International  • 
Blacke  Booke  of  Admiralty»  early  instances  ofl 
conditions  of  exercise  of,  160 
attempt  to  escape  exercise  o^  not  cause  of  con 
Mr.W.E.HaUon,169 
Kent,  Chancellor,  on  the,  147 
Sir  H.  S.  Maine  on,  144 
mode  of  summoning  nentral  ship  to  undergo  tli 
papers  required  for,  168, 169 
Vattel  on,  144 

RIGHTS  OP  WAR, 

over  the  persons  of  enemies,  70,  91-93 

EION, 

name  of  the  Russian  Volunteer  cnuaer  Smd 
Bosphorus,  July,  1904,  chai^ged  to,  46 

ROHZDESTVENSKY,  ADMIRAL, 

Commander-in-Chief  of  the  Baltic  Pleet,  481, 48 

ROOSEVELT,  TH.,  PRESIDENT  OP  THE  TO 
appeal  of,  to  Governments  of  Japan  and  Ruada, 
interposition  of  good  offices  o^  410 
successful  mediation  of,  at  critical  moment  of  im 
894 

RUSSELL  OP  KILLOWEN,  LORD. 

on  the  Porngn  Enlistment  Act,  1870...466, 468 
counsel  for  Groat  Britain,  Behring  Sea  ArbitratiG 

RUSSIA. 

concluded  treaties  with  England  in  1799, 1801,  c 

munitions  of  war,  246 
•    confiscated  vessel  and  cargo  for  conveying  conti 

War,  241 
mamfesto  of  Czar  of,  Pebruary  11, 1904.. .60 
permits  destruction  of  neutral  vessels  by  captor,  ] 

de  Martens  at,  174,  260 
policy  of,  in  concluding  secret  treaty  with  China, : 

of  Louis  XIV.,  1679 ..  .80 
And  if.  CoHTBABAino    Absoloti,    Cbdcbah 

Manohubxa 


SALISBURY.  MARQUIS  OP, 

Premier,  afihirs  in  the  Par  East,  1898...17 
Under-Secretary  of  State  for  Poreign  Affairs,  when 
on  the  construction  of  the  Anglo^apaneae  Convt  i 


SEBNANBOAH. 

OMe  of  the,  stay  of  at  MeLboarne,  1865,  fixrming  nomid  for  paymcDiof 
iDdflnmity  at  Genera  Gonferenoe,  1872,  qxceeded  \(j  that  of  Adminl 
BohsdettVenaky  at  Madagascar,  1904r6.. .494-6 

8HIM0N0BEEI,  TBEATT  OF, 

April  16, 1895^  between  China  and  Japan,  18, 19 ; 

SOUTH  AFRICAN  WAR, 

instance  of  simultaneous  conduct  of  belligerent  qperationa'and  peioe 
negotiaticms^  387 

8T.£MFFLI,  M.  JACQUES, 

IVeodent  of  Geneva  Conference^  1872...254 

STATISTICAL  ABSTRACT  FOR  THE  UNITED  KINGDOM, 
annual  value  of  food  imports,  471 

BT.  KUDA, 

sunk  by  the  JMqMr,  602 

STOWELL,  LORD,  (SIR  W.  SCOTT), 
on  contraband,  when  provisions  are,  218 

when  captor  condemned  in  costs  and  dama^,  171 

relaxation  of  andent  principle  of  confiscating  vessel  for  conveying^ 

239 
ship  not  seizaUe  on  return  voya^  for  conveying,  224 
spoliation  of  papers  effect  of,  l&B 

no  confiscation  of  products  of  exporting  country  when,  217-8] 
no  conflict  of  ri^ts  on  interception  of,  431 
on  the  destruction  of  neutral  vessels  hy  a  captor,  172 
on  the  right  of  visitation  and  search,  144 
And  cf.  RxoHT  of  Yisitatioh  ahd  Sbabce. 

SUWARROW,  MARSHAL, 

cruelty  of,  at  Ismail,  1791,  and  Warsaw,  1795...71,  73 

SWEDEN, 

arUtnd  award  of  King  Oscar,  assessing  damages  to  fordgnen  in  Samoa 
arising  from  landing  of  British  and  ijoaerican  troops,  259 


TALIEN-WAN, 

Liao-tung  Peninsula,  port  in,  17 
Russia  aoqubes  usufruct  of,  March,  1898...17 
resentment  expressed  by  Count  Muravieff  at  endeavour  of  Great  Britain 
to  make  a  treaty  port  of,  16 

TIENTSIN, 

Treaty  of  Art  62  confers  on  all  fordsn  countries  right  to  send  ships  oi 
war  to  all  ports  within  dominion  of  China,  17 


INDEX.  539 

TOGO^ADMIBAL, 

aooount  of  Bioking  of  the  J5b<0ii80^  91 

TOBPEDO, 

no  limitation  to  use  o^  by  treaty  93 

proeoription  of,  anticipated  by  Sir  H.  S.  Midne,  93, 188 

TREATY, 

whether  abrogated  by  war,  370-^ 

whether  ratification  necessary  to  its  validity,  378-83 

may  be  equal,  and  therefore  differs  from  treaty  of  peace,  394 

of  gaanuity,  Anglo-nJapanese  agreement  and  Treaty  between  Japan  and 

tu>rea  instances  o^  612,  515 
oath  and  hostages  formerly  ruidered  at,  425 

TREATY  OP  PEACE, 

cession  of  territory  by,  367 

definition  ot  by  Vattd,  391-2 

effect  o^  399,  400 

Professor  Moontaffue  Bernard  on  the  distinct  parts  of,  396-7 

definitive  and  preUminary,  427 

effect  of,  on  pnvate  rights,  403 

war  indemnity  in,  395--6 

renewal  of  treaties  by,  373,  398 

when  it  takes  effect,  381 

verification  of  full  powere  at,  376 

TREATY  OP  PORTSMOUTH,  1905, 

Professor  P.  De  Martens  on,  38^-4,  390,  394,  401,  426-7 
dates  of  signature  of,  ratification  and  ezchuige,  383 
text  0^  504-8 

TREATY  OP  UTRECHT,  1713, 

limited  contraband  to  munitions  of  war  and  horses,  178, 244, 374 

TREATIES  DECLARma  CONTRABAND, 
Hall  on,  244 
Hautefeuille  on,  243 
Sir  R.  Phillimore  on,  243 


UNITED  STATES, 

not  a  riffnatory  to  Declaration  of  Paris,  307 

application  of  doctrine  of  continuity  of  voyage  to  contraband,  143, 229, 


doctrine  of,  immunity  of  all  private  property  at  sea,  213 

Neutrality  Act,  1818,  of,  103 

at  the  Hague  Peace  Conference,  262, 263 

at  the  Geneva  Conference,  254 

UBIU,  ADMIRAL, 

Japanese  comxnander  at  the  battle  of  Chemulpho,  113 


URUGUAY, 

BepuUic  of,  subsequently  requested  to  be  admitted  to  boiefits  of  Hagaa 
reooe  GouTention,  263 

VATTBL, 

on  arbitration.  246  ^         '     * 

on  contraband,  189, 430-1 

on  spes,  77 

Sir  H.  S.  Maine  on,  212 

opidon  of  Chancellor  Kent  o^  77 

on  treaty.of  peace,  400 

interpretation,  367  ' 

renewal  of  treaties,  873 

plenipotentiaries,  379 

definition,  391 

on  securities  for  the  observance  of  treaties,  420, 425 

on  the  oath  in  treaties,  425 

on  mediation,  404 

VIBQimUS, 

)ofthe,1873...252 


VLADIVOSTOCK, 

no  diplomatic  notification  of  blockade  o(  309 
whether  blockaded  defacto^  discussion  of  questioD,  328 
seizures  of  yessels  carrying  coal  to^  328 


WAR 

abrogation  of  treaty  by,  Mr.  Pitt  on,  372 

Lord  GhrenVille  on,  371 
Qrotius  on,  373 
Sir  B.  Phillimore  on,  372 
Lord  Stowell  on,  372 
Vattel  on,  373 

definition  of,  according  to  Yattel,  288 

termination  o^  364 


WAESAW, 

Massacre  hj  Suwarrow's  troops  at,  in  1795.  ..73 

WELLINGTON,  DUKB  OF, 
on  surrender  of  fortress^  71 

WESTLAEE,  DR.  J.,  E.O., 

on  the  importance  of  tilie  law  of  blockade,  286 
on  possible  recurrence  of  pa^  blockade,  286 
on  the  effect  of  treaty  on  pnvate  rights,  394 

memorandum  and  eyidenoe  of,  before  Boyal  Commission.  1904...470-7 
on  nature  of  contingency  that  would  iuTolTe  Great  Britain  in  war, 
478-4 


INDEX. 

WntELESS  TELEGBAPHTy 

first  oooasion  on  which  it  demonstrated  its  va 
experiences  of  TitMif  oorrespondent  in  the  Fi 
probable  prohibition  of  use  in  war,  85 
not  regulated  \(j  Hagoe  OonTention^  85 


ZOUCH, 

English  aathoritative  writer  on  international 
materials  are  contraband,  195 


TBS  END. 


- 1 


STANFORD  UHDfEftSirf  LAW  LfBR/UR 


FNABKTMr 


3  6105  044  421   480 


